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State  of  New  Yoek, 

COMMENCING    FEBRUARY   SO,    189a 


Thb  People  of  the  State  of  New  York,  Respondent,  v. 
EoBERT  W.  Buchanan,  Appellant. 

A  witness  may  be  re- examined  by  the  party  calling  him  upon  all  topics 
on  which  he  has  been  cross-examined;  and  this,  although  the  cross- 
examination  was  as  to  facts  not  admissible  in  evidence. 

The  protection  extended  by  the  statute  (Code  of  Civ.  Pro.  §  835)  to  com- 
munications between  attorney  and  client  does  not  cover  communications^ 
made  to  a  friend,  or  to  an  attorney  in  the  presence  of  a  friend. 

On  the  trial  of  an  indictment  charging  defendant  with  the  murder  of  his 
wife  by  administering  poison,  the  defense  on  cross-examination  of  a  wit- 
ness for  the  prosecution  sought  to  show  that  the  witness  had  aided  in 
the  prosecution  from  revengeful  motives;  he  was  asked,  among  other 
things,  if  he  had  suggested  to  the  coroner  "anything  about  his  inquir- 
ing about  poison."  The  witness  answered:  **  No."  On  re-direct  exami- 
nation he  was  asked  and  permitted  to  state  what  he  did  say  to  the 
coroner.    Held,  no  error. 

On  cross-examination  of  another  witness  for  the  prosecution  statements 
made  by  him  to  reporters  of  his  suspicions  as  to  defendant's  guilt  were 
brought  out.  Udd,  that  it  was  proper  to  show  on  re-direct  examination 
the  reasons  of  the  witness  for  such  statements,  and  the  source  of  his 
information  on  which  they  were  based. 

The  prosecution  was  permitted  to  show  that  three  days  prior  to  the  mar- 
riage of  defendant  and  the  deceased,  she  executed  a  will  which  was 
given  in  evidence.  By  the  terms  thereof  she  gave  all  her  estate  to  her 
husband  (if  any)  at  the  time  of  her  death,  and  in  the  event  of  her  death 
unmarried,  after  some  small  legacies,  she  gave  her  residuary  estate  to 
her  physician,  the  defendant.  Eeld,  that  the  evidence  was  properly 
received. 

S1CKEL8 — ^VoL.  C.         1 
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A  deed  of  certain  real  estate  executed  by  the  deceased  to  defendant  a  few 
days  after  their  marriage,  and  a  deed  of  the  same  premises  executed  by 
him,  after  his  indictment,  to  a  third  person,  were  received  in  evidence. 
Heldf  no  error. 

M.,  a  friend  of  the  defendant,  took  him  to  an  attorney.  BM,  that  M. 
was  properly  permitted  to  testify  to  the  conversation  between  defendant 
and  the  attorney.      » 

It  was  claimed,  on  the  part  of  the  prosecution,  that  defendant  gave  mor- 
phine to  the  deceased.  It  appeared  that  a  physician  called  to  attend 
her  gave  a  prescription  to  be  given  in  doses  of  one  teaspoon ful;  that  an 
hour  later  the  defendant  gave  to  her  two  teaspoonfuls  of  some  liquid, 
and  that  from  indications  the  taste  thereof  was  bitter.  An  experienced 
apothecary  was  called  by  the  prosecution  and  permitted  to  make  up  the 
prescription  and  to  testify  that  the  taste  thereof  was  salty.  He  then 
mixed  four  grains  of  morphine  in  a  teaspoonful  of  the  medicine  and 
described  the  taste  as  bitter.     Held,  that  the  evidence  was  proper. 

The  prosecution  was  permitted  to  prove  declarations  made  by  the  defend- 
ant during  his  married  life,  reflecting  upon  his  wife,  showing  hostile 
feelings  toward  and  a  desire  to  be  rid  of  her.     Held,  no  error. 

The  indictment  contained  two  counts.  The  first  charged  that  the  crime  was 
committed  "by  giving  a  deadly  poison  called  morphine;"  the  second 
charged  its  commission  by  giving  "  a  certain  deadly  poison  to  the  grand 
jury  unknown."  After  all  the  evidence  was  in,  the  district  attorney,  in 
response  to  a  request  by  defendant,  elected  to  go  to  the  jury  on  the  second 
count.  A  motion  was  then  made  by  defendant's  counsel  to  strike  out  all 
the  evidence  on  the  subject  of  morphine,  which  was  denied.  Rdd,  no 
error. 

After  the  jury  had  retired  and  after  they  had  agreed  upon  their  verdict 
they  were  taken  to  a  hotel  for  dinner.  While  there  P.,  one  of  their 
number,  was  taken  suddenly  ill;  he  became  first  unconscious  and  then 
delirious.  A  report  of  the  occurrence  was  made  to  the  court;  the  phy- 
sician who  attended  upon  P.  was  sent  for  and  examined  in  the  presence 
of  the  district  attorney  and  defendant's  counsel.  The  physician  described 
what  had  taken  place  and  gave  his  opinion  that  the  attack  had  been 
caused  by  mental  strain.  Later  in  the  day,  the  juror  having  improved, 
was  brought  in  and  took  his  seat  with  his  associntes.  The  court  advised 
them  to  again  retire  and  confer;  this  they  did  and  shortly  returned  with 
their  verdict.     Held,  that  the  verdict  was  properly  received. 

A  motion  was  subsequently  made  for  a  new  trial,  one  of  the  grounds 
being  that  there  had  been  an  illegal  separation  of  the  jurors,  the  aflS- 
davits  averring  that  upon  the  removal  of  the  sick  juror  the  others  sepa- 
rated, some  going  away  alone.  The  affidavits  of  the  jurors  and  court 
officers  were  read  in  opposition,  which  were  to  the  effect  that  no  juroi 
was  left  alone,  but  that  they  were  all  in  the  charge  of  officers  and  that 
no  communication  was  had  by  any  person  with  them  in  respect  to  the 
case.    Eield,  that  a  denial  of  the  motion,  so  far  as  this  ground  was  con- 
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cemed,  was  in  the  discreMon  of  the  court  (Code  Crira.  Pro.  §  465,  subd. 
8);  and  that  the  discretion  was  properly  exercised. 
A  second  ground  for  the  motion  was  that  the  attack  from  which  P.  suf- 
fered was  of  such  a  character  that  his  mind  could  not  have  been  clear, 
sound  and  capable  of  judgment  for  some  hours  before  and  after,  and 
affidavits  of  medical  experts  were  read  to  that  effect,  they  basing  their 
opinion  upon  statements  of  what  occurred  at  the  time  of  the  attack. 
Affidavits  of  other  medical  experts  who  had  made  a  personal  examina- 
tion  of  the  juror  were  read  in  opposition;  they  gave  as  their  opinion 
that  P.  was  in  the  full  possession  of  his  faculties  and  that  the  symp- 
toms of  the  attack  showed  simply  nervous  exhaustion  and  hysteria; 
an  affidavit  of  P.  and  affidavits  of  his  employer  and  friends  showing 
his  mental  capacity  were  also  read.  EM,  that  the  motion  was  properly 
denied. 

(Argued  January  21,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  Court  of  General  Sessions  of 
the  Peace  in  and  for  the  city  and  county  of  New  York, 
entered  upon  a  verdict  rendered  August  14,  1893,  convicting 
defendant  of  the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  W.  Brooke,  W.  J.  O^SuUivan  and  Herbert  W. 
Knight  for  appellant.  The  court  erred  in  admitting  a  will  in 
evidence  executed  by  the  deceased  prior  to  her  marriage  to 
the  defendant,  in  which  she  gave  and  bequeathed,  after  cer- 
tain other  provisions,  her  residuary  estate  to  the  defendant, 
whom  she  therein  described  as  her  physician,  the  date  of 
which  will  was  November  26,  1890,  which  was  three  days,  as 
the  testimony  indicated,  prior  to  her  marriage  with  the  defend- 
ant. {People  V.  Sharp,  107  N.  Y.  427 ;  People  v.  Bale,  38 
Mich.  482 ;  People  v.  Harris,  136  N.  Y.  423.)  The  court 
erred  in  permitting  the  witness  Macomber  to  detail  the  con- 
versation with  Mr.  Herbert  W.  Knight,  the  counsel  for  the 
defendant,  at  which  he  was  present  as  the  confidential  friend 
of  the  defendant,  the  admission  of  which  was  objected  to 
upon  the  ground  of  prejudice.  {Bacon  v.  Frisiee,  80  N.  Y. 
898 ;  Root  v.  Wright,  84  id.  76 ;  Jackson  v.  French,  3  Wend. 
837 ;  Code  Civ.  Pro.  §§  835,  836 ;  Code  Crim.  Pro.  §  392 ; 
People  V.  Hayes,  140  N.  Y.  484.)     It  was  error  to  give  testi- 
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mony  of  general  moral  degradation  and  acts  of  wrongdoing 
on  the  part  of  the  defendant  in  matters  wholly  disconnected 
and  apart  from  the  charge  for  which  he  is  put  upon  his  trial, 
with  no  other  apparent  purpose  than  to  generate  and  create  in 
the  mind  of  the  juror  that  prejudice  and  bias  against  him 
which  the  law  in  the  first  instance  declares  would  disqualify 
him  from  acting  as  such  juror.  {People  v.  Da/viSy  56  N.  Y* 
95 ;  miey  v.  May  or  ^  etc.,  96  id.  331.)  The  court  erred  in 
admitting  in  evidence  a  deed  of  real  estate  situated  on  Halsey 
street,  in  the  city  of  Newark,  executed  upon  the  16th  of  Sep- 
tember, 1892,  by  the  defendant  as  grantor  and  "  Annie  B.," 
his  wife,  to  Walter  J.  Knight  of  the  city  of  Newark.  {People 
V.  Bennettj  49  N.  Y.  137.)  The  first  count  of  the  indictment 
being  withdrawn  from  the  jury  and  abandoned  by  the  prose- 
cution, the  jury  had  no  right  whatever  to  consider  any  of  the 
matters  pertaining  to  that  count.  The  evidence  which  was 
submitted  to  support  it  was  certainly  not  a  proper  matter  for 
the  consideration  of  such  jury.  The  withdrawal  of  the  count 
excluded  it  as  proper  matter  to  enter  into  their  deliberations. 
Yet  the  court  said,  practically :  "  Though  this  count  is  aban- 
doned and  is  not  before  the  jury  at  all,  they  have  no  right  to 
pass  upon  any  question  concerning  it,  yet  I  will  retain  in  the 
case  the  evidence  which  was  applicable  to  it  and  admitted 
under  it,  and  offer  it  to  the  jury  on  the  second  count."  This 
was  error.  {O^Brien  v.  People^  36  N.  Y.  280 ;  People  v. 
Stein^  1  Park.  Cr.  Rep.  202 ;  People  v.  Curling^  1  Johns. 
320 ;  People  v.  Cooper ^  13  Wend.  379  ;  People  v.  GiZkinaon^ 
4  Park.  Cr.  Eep.  26 ;  Guenther  v.  People,  24  N.  Y.  100 ;  People 
V.  Austin,  1  Park.  Cr.  Rep.  154 ;  People  v.  Da/vis,  56  N.  Y.  95 ; 
People  V.  UrUett,  102  id.  251 ;  People  v.  Dominick,  107  id.  30 ; 
Code  Crim.  Pro.  §  416.)  Before  the  conclusion  of  the  trial  a 
juror  became  so  sick  as  to  be  unable  to  perform  his  duty,  and 
the  crisis  arrived  in  which  the  court  had  no  other  alternative 
or  power  but  to  discharge  the  jury.  {Corn  v.  FeUa,  9  Leigh, 
613 ;  Mahala  v.  State,  10  Yerg.  532 ;  State  v.  Curtis,  5 
Humph.  601 ;  Hector  v.  State,  2  Miss.  166 ;  TJ.  S.  v.  Haskell, 
4  Wash.  C.  C.  402  ;  Fletcher  v.  State,  6  Humph.  249 ;  Pieroe 
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V.  Pierce^  38  Mich.  412 ;  People  v.  Flaherty^  22  Hun,  1 ; 
Code  Grim.  Pro.  §  1079 ;  Wilson  v.  People,  4  Park.  Or.  Eep. 
619;  People  v.  Hartung,  17  How.  Pr.  85;  Ostrcmder  v. 
People,  28  Hun,  46 ;  Wiggins  v.  Dovmer,  67  How.  Pr.  65.) 
The  court  erred  in  denying  the  motion  of  the  defendant  for  a 
new  trial.    {Stokes  v.  People,  53  N.  Y.  164.) 

Pe  Lancey  NicoU  and  John  R,  Fellows  for  respondent. 
It  is  submitted  that  this  evidence  fully  supports  the  verdict 
of  the  jury  finding  the  defendant  guilty  of  the  crime  of 
murder  in  the  first  decree,  and  that  there  is,  therefore,  no 
ground  for  the  contention  that  the  verdict  is  against  the 
weight  of  evidence,  as  claimed  by  the  defendant,  on  his 
motion  for  a  new  tml.  (Penal  Code,  §  183 ;  People  v.  Pal- 
mer, 109  N.  Y.  14 ;  People  v.  Bennett,  49  id.  143 ;  People 
V.  Pearson,  79  id.  424 ;  People  v.  Harris,  136  id.  423 ;  Peo- 
ple V.  Cignarale,  110  id.  26,  27;  People  y,  Kelly,  113  id. 
647 ;  People  v.  Stone,  117  id.  483 ;  People  v.  Trezza,  125 
id.  740;  Grattan  v.  M.  Z.  Ins,  Co,,  92  id.  284.)  It  was 
relevant  to  show  that  just  after  his  wife  died  the  defendant 
requested  Macomber  to  visit  houses  of  ill-fame  with  him. 
{People  V.  Harris,  136  N.  Y.  423.)  Macomber  was  properly 
permitted  to  testify  to  a  conversation  had  between  himself, 
the  defendant  and  Knight,  and  between  himself,  the  defend- 
ant and  Davison.  {People  v.  Hayes,  140  N.  Y.  484 ;  Jack- 
son V.  French,  3  Wend.  339  ;  Whiting  v.  Barm^^y,  30  N. 
Y.  320;  Brand  v.  Brand,  39  How.  Pr.  193;  Britton  v. 
Lot^em,  45  N.  Y.  51 ;  Prouty  v.  Fato7i,  41  Barb.  409  ;  Srnith 
V.  Crego,  54  Ilun,  22.)  There  was  no  error  in  permitting  the 
witness  Macomber  to  testify  to  conversations  had  with  the 
defendant  in  January,  1892,  when  the  trial  of  Carlyle  Harris 
was  in  progress  in  the  city  of  New  York.  {Comm,  v.  God- 
dard,  80  Mass.  402;  PeojyU  v.  Beach,  87  N.  Y.  511.) 
It  was  clearly  relevant  and  material  to  prove  the  defend- 
ant's preparation  for  flight,  even  although  he  did  not  depart 
at  the  time  arranged,  {liyan  v.  People,  79  N.  Y.  593.)  The 
deed  of  the  deceased  to  the  defendant  of  the  property  on  Hal- 
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Bey  street,  Newark,  and  the  deed  from  him  to  Knight  were 
properly  admitted.  (Whart.  on  Crim.  Ev.  §  3758.)  The  tes- 
timony of  the  witness  Grouse,  a  member  of  the  bar  of  the 
state  of  New  Jersey,  was  competent  to  prove  the  law  of  that 
state  as  to  the  validity  of  a  deed  of  real  property  made  and 
delivered  by  a  wife  to  a  husband.  (Code  Civ.  .Pro.  §  942 ; 
Brush  V.  WilhiThs^  4  Johns.  Ch.  519  ;  Kenny  v.  darkson^  1 
Johns.  385  ;  Throop  v.  Spatch,  3  Abb.  Pr.  23  ;  Spdl  v.  Pach- 
wrd,  5  Wend.  376  ;  Savage  v.  (yNeil,  44  N.  Y.  301 ;  Hun  v. 
Sutchinsony  64  id.  639 ;  Mourse  v.  Doyles^  2  id.  447 ;  People 
V.  Tice^  131  id.  651 ;  Brandon  v.  PeopU^  42  id.  265  ;  Connors 
v.  People^  50  id.  250 ;  Stover  v.  People^  56  id.  315  ;  People  v. 
Casey^  72  id.  394.)  There  was  no  error  in  excluding  the 
answer  to  the  question,  "  Doctor,  what  did  Dr.  Buchanan  say 
to  you  in  relation  to  the  sickness  of  his  wife  and  her  condition 
that  evening,  if  anything?"  {People  v.  Montgomery^  13 
Abb.  Pr.  [N.  S.]  251.)  The  motion  of  the  defendant  for  a* 
new  trial  on  the  ground  that  the  prosecution  having  elected  to 
go  to  the  jury  on  the  second  count  of  the  indictment,  a  variance 
arose  between  the  indictment  and  the  proof,  and  that  all  evi- 
dence which  related  to  morphine  should  be  stricken  from  the 
case,  was  properly  denied.  {People  v.  Colt^  3  Hill,  432  ;  Cox 
V.  People^  80  N.  Y.  500.)  No  error  is  to  be  found  in  the 
charge  of  the  court.  It  was  a  clear  exposition  of  the  law 
applicable  to  the  case,  and,  so  far  as  they  were  referred  to, 
contained  a  fair  and  impartial  presentation  of  the  facts.  No 
exception  was  taken  to  the  charge  by  the*defendant,  and  the 
several  requests  which  the  court  declined  to  charge  were  prop- 
erly refused.  {People  v.  McCdHam^  103  N.  Y.  587 ;  Pay- 
mondY,  Richmond^  88  id.  671 ;  Cotoley  v.  Meeker ^  85  id.  618 ; 
Esmond  v.  Kingsley,  19  N.  Y.  S.  R.  665 ;  Ticcker  v.  Ely,  37 
Hun,  365.)  The  motion  of  the  defendant  for  a  new  trial  on 
account  of  the  fainting  fit  of  the  juror  Paradise,  which  took 
place  while  the  jury  were  at  supper,  previous  to  the  rendering 
of  their  verdict,  was  properly  denied.  (Code  Crim.  Pro. 
§§  416,  428,  465 ;  DalrympU  v.  Williams,  63  N.  Y.  361 ; 
Williams  v.  Montgomery,  60  id.  678 ;  Regin<i  v.  Newton,  6 
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C.  ife  K.  85 ;  Hex  v.Ba-'rett,  Jebb's  C.  C.  104 ;  Hex  v.  ScaJhert, 
2  Leeches'  C.  C.  806 ;  Regina  v.  Beere^  2  M.  &  K.  472 ; 
Rex  V.  Edmarda^  4  Taunt.  309;  Goer%en  v.  Comm.^  106 
Penii.  St.  477 ;  Nichols  v.  NicKoU^  126  Mass.  256 ;  People  v. 
Draper^  28  Hun,  1 ;  People  v.  Montgomery^  13  Abb.  Pr.  207, 
230 ;  Eastwood's  Case^  3  Park.  Cr.  Eep.  25  ;  People  v.  Ha/r- 
twng,  4  id.  256.) 

Geay,  J.  The  defendant  was  indicted  by  a  grand  jury  of 
the  city  and  county  of  New  York  for  the  crime  of  murder  in 
the  first  degree,  in  killing  Anna  Buchanan,  his  wife,  with 
poison  administered  to  her  on  the  22d  day  of  April,  1892. 
The  indictment  charged  the  commission  of  the  crime  in  two 
counts;  the  first  of  which  stated  that  the  defendant  had 
administered  to  the  deceased  "  five  grains  weight  of  a  certain 
deadly  poison  called  morphine "  and  the  second  of  which 
stated  that  he  had  administered  to  her  "a  certain  deadly 
poison  to  the  grand  jury  unknown,"  etc.  Being  tried  upon 
the  indictment,  the  defendant  was  found  guilty,  by  the  ver- 
dict of  a  jury,  of  murder  in  the  first  degree.  From  the  judg- 
ment entered  upon  that  verdict  the  defendant  has  appealed 
to  this  court  and  it  is  our  duty,  under  the  statute,  to  review 
the  facts ;  in  order  that  we  may  become  satisfied  that  the  ver- 
dict was  neither  against  the  weight  of  evidence,  nor  against 
law  and  that  justice  does  not  require  a  new  trial  of  the  issue. 
In  the  language  of  the  statute,  we  are  to  "  give  judgment 
without  regard  to  technical  errors,  or  defects,  or  to  exceptions 
which  do  not  aflEect  the  substantial  rights  of  the  parties." 
The  responsibility  and  labor  thus  devolved  upon  the  court  are 
very  great.  It  devolves  upon  us  to  pronounce  upon  the  suffi- 
ciency of  the  proofs  and  the  substantial  correctness  of  all  the 
proceedings  upon  the  trial,  which  preceded  the  rendition  of 
the  judgment  of  death.  This  responsibility  is  only  sensibly 
lessened,  when  we  can  see  that  the  verdict  of  the  jury  was 
based  upon  sufficient  evidence  and  that  the  defendant  had  a 
fair  and  impartial  hearing. 

The  examination  of  this  very  large  record  has  been  care- 
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fully  made  and  a  patient  and  conscientious  consideration  given 
to  the  facts  elicited  upon  the  trial  and  to  the  points  made  by 
the  skillful  counsel  for  the  defendant,  in  his  effort  to  procure  a 
new  trial.  It  is  our  judgment  that  nothing  appears  upon  the 
record,  which  would  justify  us  in  reversing  the  conviction. 
The  evidence  upon  which  the  defendant  was  found  guilty  is 
wholly  circumstantial  in  its  nature ;  but  all  the  circumstances 
were  pregnant  with  his  guilt  and  combined  to  denounce  him 
as  the  sole  author  of  a  crime  by  which  his  wife  was  deprived 
of  her  life.  The  evidence  was  abundant  and  satisfactory  to 
establish  the  fact  of  her  death  having  been  caused  by  poison 
and  not  to  have  been  the  result  of  some  natural  disease.  The 
endeavor  to  demonstrate  the  contrary  was  by  no  means  con- 
vincing. While  the  proof  of  a  death  from  unnatural  causes 
must  rest  upon  the  investigations  and  the  opinions  of  experts 
and  confusion  may  often  result  from  the  irreconcilable  char- 
acter of  their  testimony,  it  is  not  so  difficult  in  this  case  for  us 
to  disregard  that  given  by  the  medical  experts  for  the  defense. 
The  detection  and  punishment  of  a  crime,  committed  secretly 
and  with  precautions  against  a  knowledge  of  it  becoming  pos- 
sible thereafter,  of  necessity,  justify,  if  not  compel,  the  sub- 
mission to  the  jury  of  every  fact  and  circumstance,  which 
may  reasonably  bear  upon  the  act,  or  the  motive  for  it.  The 
justification,  of  course,  does  not  exist,  if  neither  connection, 
nor  illustration,  can  be  seen  in  the  facts  offered  to  be  proved. 
In  People  v.  Harris  (136  N.  Y.  423),  we  had  occasion  to  con- 
sider the  reasons  which  make  the  acceptance  of  a  verdict, 
based  on  circumstantial  evidence,  satisfactory  and  the  dis- 
cussion need  not  be  resumed  here.  In  the  present  case,  the 
judicial  investigation  is  aided  in  a  surer  degree,  than  in  the 
Harris  case.  In  both  cases  the  husband  was  charged  with 
killing  his  wife  with  poison  ;  but  in  the  former  the  marriage 
relation  was  secret  and  the  opportunity  of  the  defendant  less 
evident,  while  here  the  intimate  marital  life  existed  and  there 
was  the  conspicuous  fact  in  the  case  tliat  the  defendant  was 
seen  to  administer  to  his  wife  at  her  bedside  sometliing,  which 
the  circumstances  satisfied  the   jury,  and  which  satisfy  us. 
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could  not  have  been  the  medicine  prescribed  for  her  by  the 
physician,  but  which  was  some  part  of   the  poison  which  ' 
caused  her  death. 

In  order  to  demonstrate  that  which  is  the  primary  fact  to 
be  established  ;  namely,  that  the  deceased  came  to  her  death 
by  poisoning,  it  will  be  of  use  to  detail  certain  general  and 
known  facts.  In  April,  1892,  the  deceased  was  living  with 
her  husband,  a  practicing  physician,  at  267  "West  11th  street, 
in  the  city  of  New  York,  and  was  of  the  age  of  forty-nine  or 
fifty  years.  Her  habits  were  and  had  been  temperate  and  her 
health  was  testified  to,  by  those  who  had  known  her,  as  hav- 
ing been  good  for  the  previous  fourteen  years.  On  Friday 
morning,  April  21,  1892,  after  eating  a  hearty  breakfast,  she 
was  taken  ill ;  feeling  severe  pains  in  her  head  and  unable  to 
stand  up.  She  was  placed  upon  a  bed  and  Dr.  Mclntyre,  a 
physician,  was  called  in  at  about  eight  o'clock ;  who  found  her 
complaining  of  excruciating  pains  in  the  head  and  of  a  tight- 
ness about  the  throat,  which  made  it  difficult  to  breathe.  She 
was  nervous  and  apprehensive.  Her  temperature  was  nonnal ; 
but  her  pulse  was  accelerated.  His  examination  led  him  to 
believe  the  case  to  be  one  of  hysteria  and  he  prescribed,  as  a 
nervine,  a  small  dose  of  bromide  of  sodium  mixed  with  ginger 
syrup  and  water ;  to  be  given  in  doses  of  one  teaspoonf ul  every 
two  hours.  At  two  o'clock  of  the  afternoon  he  called  again  and, 
finding  the  symptoms  aggravated,  changed  the  prescription,  by 
Adding  two  drachms  of  chloral  hydrate  to  the  bromide ;  the  doses 
to  be  the  same  as  before.  An  hour  later,  at  about  three  o'clock, 
the  defendant  was  seen  to  give  his  ^vife  a  dose  of  two  teaspoon- 
f  uls  of  medicine.  After  taking  it  she  readied  for  an  orange  and 
bit  into  it,  or  sucked  from  it,  as  though  there  was  a  bitterness  of 
taste.  She  spoke  rationally  ;  but  in  ten  or  fifteen  minutes  she 
fell  into  a  deep  sleep.  At  seven  o'clock  she  was  found  by  Dr. 
Mclntyre  and  another  physician  in  a  state  of  profound  coma ; 
with  the  breathing  stertorous,  the  respiration  slow,  the  pulse 
very  rapid,  the  face  fiushed,  the  skin  hot  and  dry  and  the  eye- 
ball irresponsive  to  the  finger  touch.  They  treated  her  for  possi- 
ble idiosyncrasy  to  chloral ;  without  restoring  her  to  conscious- 
SiOKELs — Vol.  C.        2 
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Qes8.  Later  in  the  evening  the  physicians  returned  and  found 
the  same  condition.  They  conchided  the  deceased  was  suffer- 
ing from  cerebral  apoplexy  ;  a  conclusion  reached  by  the  exclu- 
sion of  either  urseraia,  embolism,  or  narcotism  from  chloral ; 
in  part,  because  of  statements  by  the  defendant  and,  in  part, 
as  the  result  of  diagnosis.  The  next  morning  she  was 
found  in  the  same  condition  of  coma,  with  a  higher  tem- 
perature, a  flushed  countenance,  a  warm  skin  and  with  the 
pupils  of  the  eye  normal,  save  a  slight  dilation  in  the  right  one. 
The  case  was  treated  as  one  of  cerebral  apoplexy.  She  died 
in  the  afternoon  and  was  buried  on  Tuesday.  Her  body  was 
exhumed  forty-two  days  later,  at  the  instance  of  the  district 
attorney,  and  subjected  to  a  medical  examination.  The  body 
appeared  to  be  wonderfully  well  preserved.  The  autopsy  was 
performed  by  two  skilled  pathologists'  and  revealed  no  cause 
for  death  in  any  lesion  of  the  brain,  or  in  any  disease  of  the 
spinal  cord,  or  of  the  various  organs  of  the  body.  The  exam- 
ination of  all  the  organs  and  of  other  matters  taken  from  the 
body  was  made  in  gross  and  microscopically  and  no  evidence 
was  found  of  cerebral  hemorrhage,  or  of  any  disease  having 
existed  which  would  account  for  the  death.  An  examination 
was  then  had  at  the  hands  of  experienced  chemists,  who  sub- 
jected to  an  analysis  the  intestines  and  their  contents,  the 
stomach  and  its  contents  and  the  liver ;  being  those  portions 
of  the  body  more  easily  revealing  the  presence  of  poisons. 
They  applied  as  tests  six  re-agents,  generally  approved  and 
accepted  by  chemists,  as  methods  for  determining  the  presence 
of  morphine  poison,  and,  in  addition,  a  physiological  test. 
The  result  of  all  the  tests  taken  together  was  to  establish  the 
presence  of  morphine  to  the  extent  of  one-tenth  of  one  grain. 
The  physiological  test  was  performed  by  injecting  a  portion  of 
the  residues  of  the  viscera  in  a  frog  and  by  injecting  fractions 
of  a  grain  of  morphine  in  other  frogs  of  the  same  size,  to  get 
the  comparative  effect  of  the  several  injections.  It  was  their 
opinion  that  a  discovery  of  that  amount  of  morpliine  indi- 
cated, under  all  the  conditions,  a  dose  of  from  four  to  five 
grains  of  morphine.     The  chemists  also  found  a  substance 
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which  was  consistent  with  atropine,  which  is  a  preparation  of 
tiie  belladonna  plant.  It  answered  the  chemical  and  physio- 
logical tests  of  atropine,  except  in  one  instance,  and  the  fail- 
ure there  was  consistent  with  the  presence  of  atropine ;  inas- 
much as  that  drug  upon  the  application  of  the  same  re-agent 
did  not  reveal  itself.  Two  physicians  were  then  examined 
and  in  answer  to  a  hypothetical  question,  which  fully  and 
fairly  resumed  the  facts  connected  with  the  illness  and  death 
of  the  deceased  and  the  subsequent  pathological  and  chemical 
examinations  of  her  body,  they  gave  it  as  their  opinion  that 
she  had  died  from  narcotic  poisoning;  the  narcotics  being 
morphine  and  atropine,  or  some  other  preparation  of  bella- 
donna. In  their  opinion  the  symptoms  of  the  morning  of 
Friday  pointed  to  atropine  poisoning  and  from  the  afternoon 
on  to  a  combined  action  4^  that  drug  and  morphine.  One 
witness  Etated  :  "  The  picture  is  of  a  modification  of  morphine 
symptoms,  such  as  is  known  to  be  produced  by  atropine."  It 
appears  from  the  evidence  that  the  usual  symptoms  of  mor- 
phme  are  modified  by  atropine  and  that  there  results  a  slow- 
ness of  respiration,  a  dryness  of  the  skin  and  the  flushing  of 
the  face,  the  two  latter  of  which  are  characteristic  of  atropine 
poisoning;  while  the  coma  was  characteristic  of  the  two 
poisons  combined.  In  the  opinion  of  these  witnesses  a  dose 
of  at  least  three  grains  of  morphine  must  have  been  given.  I 
should  add  that  the  embalming  fluid  injected  into  the  body 
was  found  to  contain  neither  morphine  nor  atropine. 

As  against  the  evidence  produced  by  the  People  to  prove 
death  by  poisoning,  the  defendant  called  a  pathologist,  who 
disagreed  with  the  diagnosis  as  to  the  condition  of  the  deceased 
on  the  Friday  morning,  and  gave  it  as  his  opinion  that  she 
was  suffering  from  hysteria  and,  in  answer  to  the  hypothetical 
question,  said  that  she  died  from  ursemic  coma,  or  coma  result- 
ing from  cirrhotic  changes  of  the  liver.  He  admitted  that 
death  could  not  have  been  from  cerebral  hemorrhage ;  but  he 
thought  that  the  People's  witnesses  had  mistaken  a  substance 
called  ptomaine,  which  is  a  poisonous  product  of  putrefaction, 
for  morphine.     Two  chemists  were,  also,  called  as  witnesses. 
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One  of  these  testified  to  the  existence  in  bodies,  after  the  lapse 
of  some  time,  of  these  chemical  products  called  ptomaines. 
He  did  not  believe  that  the  People's  chemists  could  have  tested 
with  any  certainty  for  morphine,  or  atropine,  with  the  impure 
residues  of  the  viscera  and  that  they  must  have  mistaken  the 
characteristic  re-actions.  The  other  witness  criticised  the  method 
of  the  People's  chemists  as  useless  and  testified  to  the  existence  of 
a  ptomo-atropine ;  whicli  is  a  ptomaine  showing  the  same  re-ac- 
tion that  atropine  does.  To  meet  these  criticisms  the  People's 
chemists  were  re-called  and  gave  further  evidence  in  reply. 
One  of  them  performed  before  the  jury  similar  experimental 
tests  to  those  applied  to  the  residues  from  the  viscera  of  the 
body  and,  aj^parently,  with  the  result  of  sustaining  his  pre- 
vious testimony  as  to  the  cliaracteristic  or  color  re-action 
obtained.  The  issue  between  tliP  expert  witnesses  for  the 
prosecution  and  those  for  tlie  defense,  which  the  jury  were  to 
pass  uponj  was  not,  in  my  judgment,  very  difl[icult  to  decide. 
On  the  one  hand  they  had  the  evidence  given  by  two 
pathologists,  who  liad  actually  examined  the  body  with 
the  most  scrupulous  and  minute  attention,  that  the  condi- 
tion of  the  body  was  one  of  remarkable  preservation  and 
revealed  no  cause  for  death  in  any  disease  of  any  of  the 
organs,  of  the  spinal  cord,  or  of  the  brain.  They  had 
the  evidence  given  by  two  chemists,  skilled  in  toxicology, 
who  had  applied  all  the  known  and  accepted  tests  for  the  dis- 
covery of  the  presence  of  poisons,  that  they  had  isolated  one- 
tenth  of  a  grain  of  morphine  and  had  found  a  substance  con- 
sistent with  atropine  and  acting  as  atropine  would  under  like 
conditions.  Finally,  they  had  the  evidence  given  by  two 
medical  practitioners  ;  who,  upon  the  conditions  disclosed  by 
the  evidence,  in  connection  with  the  illness  and  death  of  the 
deceased  and  with  the  subsequent  expert  investigations  con- 
ducted upon  her  remains,  stated  that  the  sensations  and  death 
of  the  deceased  were  consistent  with  and  pointed  clearly  to  a 
poisoning  by  atropine  and  morphine.  The  evidence  of  the 
pathologists  was  explicit  that  death  was  not  and  could  not 
have  been,  under  the  conditions  disclosed,  caused  by  ursemic, 
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or  cirrhotic,  coma  and  the  jury  were  well  warranted  in  rely- 
ing upon  the  evidence  of  witnesses ;  all  of  whom  were  skilled 
and  eminent  in  their  profession.  There  was  not  enough  doubt 
cast  upon  it  in  the  evidence  of  the  witnesses  for  the  defense ; 
for  the  pathologist  had  not  seen  the  body  and  the  two  chem- 
ists had  not  examined  the  contents.  If  they  criticised  the 
tests  or  jnethods  of  the  People's  witnesses  and  disbelieved 
their  statements  as  to  results  obtained,  their  evidence  did  not, 
necessarily,  subvert,  nor  shake,  the  People's  proof ;  in  part 
because  of  the  theoretical  basis  of  their  opinions  and  in  part 
because  the  subsequent  examination  of  the  People's  witnesses 
established,  or  tended  to  estabhsh,  the  reliability  of  their 
previous  statements  as  to  chemical  results. 

It  was  sought  to  introduce  an  element  of  doubt  into  the 
case  made  by  the  People  by  evidence  as  to  the  existence  of 
ptomaines  in  bodies  in  course  of  putrefaction.  The  discovery 
of  these  poisonous  products  of  decaying,  or  dead,  animal  matter 
is  recent  and  they  are  said  to  resemble  the  vegetable  alkaloids. 
We  may  concede,  as  not  unlikely,  in  the  absence  of  suspicious 
symptoms  preceding  and  attending  the  death  of  a  person  and 
where  the  chemical  tests  have  been  inexact  or  incomplete,  that 
the  charge  of  a  death  being  caused  by  poison  would  be  insuf- 
ficiently borne  out  by  the  discovery  of  a  substance,  which, 
while  responding  to  several  of  the  tests  for  morphine,  or  for 
atropine,  would  be  equally  consistent  with  the  existence  of 
ptomaines.  In  such  a  case  the  person  charged  with  the  crime 
might  be  entitled  to  the  benefit  of  the  doubt.  But  the  facts 
were  quite  other  here.  "We  have  the  physical  symptoms  pre- 
ceding death  and  the  uniform  results  of  approved  and  exhaust- 
ive chemical  analysis.  Professors  Doremus  and  Witthaus,  the 
People's  chemical  experts,  testified  to  their  familiarity  with 
these  ptomaines  from  study  and  observation  and  that  they 
could  not  have  been  mistaken  in  their  conclusions  as  to  the 
presence  of  pure  morphine  and  of  a  substance  resembling 
atropine.  Professor  Yaughn,  the  chemical  expert  for  the 
defense,  had  testified  that  the  color  test  for  morphine  would  < 
not  be  reliable  in  the  presence  of  the  impurities  of  the  resi- 
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dues  from  the  body  ;  that  the  characteristic  re-action  of  pure 
morpliine  can  be  obtained  only  when  it  is  in  a  pure  state.  He 
spoke  of  one  well-known  ptomaine,  called  indol,  as  giving  the 
fiix  re-actions  of  morphme  in  such  a  manner  as  not  to  be  distin- 
guished from  morphine  in  impure  solutions.  Professor  Witt- 
haus,  being  re-called,  applied  the  same  test  used  in  his  inves- 
tigations to  the  ptomaine,  called  indol,  and  to  morphine  and, 
showing  the  contrasts  between  the  re-actions  of  the  two  sub- 
stances, testified  again  positively  that  the  color  obtained  from 
the  pure  morphine  was  similar  to  that  ultimately  obtained  in 
the  tests  applied  to  the  residues  from  the  body  of  the  deceased. 
A  circumstance  may  be  alluded  to  as  confirmatory  of  the 
statements  of  the  expert  witnesses  for  the  prosecution,  as  to  the 
discovery  of  morphine  in  the  body.  It  appeared  by  the  testi- 
mony of  several  witnesses  upon  the  trial  that  the  defendant  had 
said  to  them  that  morphine  would  be  found  in  his  wife's  body. 
That  statement  was  made  when  the  exhuming  of  the  body  was 
in  question  and  when  he  apparently  sought  to  anticipate  the 
finding  of  morphine  by  saying  that  his  wife  was  a  morphine 
eater.  The  examination  and  cross-examination  of  the  experts 
were  protracted  and  a  generous  latitude  was  afforded  to  the 
defendant's  counsel  by  the  learned  recorder;  who  did  not  err 
on  the  side  of  severity.  The  extended  examinations  of  these 
witnesses  probably  had  the  merit  of  enabling  the  jurors  to 
judge  of  the  competency  of  the  experts  and  of  the  accuracy 
of  their  evidence  and  to  weigh  the  probabilities  of  the  case ; 
though,  probably,  more  or  less  incapable  of  appreciating  the 
details  of  the  exhibition  of  scientific  knowledge  and  tests, 
which  was  being  given  for  their  benefit  and  instruction. 

Even  if  we  had  a  doubt  as  to  the  cause  of  the  death,  we 
would  not  be  justified  in  reversing  the  verdict  of  the  jury ; 
for  there  was  an  abundance  and  a  preponderance  of  evidence 
to  support  their  finding.  Through  the  evidence  describing 
the  symptoms,  the  distinction  between  them  and  those  of  a 
disease  suddenly  developed  became  possible.  If  it  is  plain, 
1;hen  the  verdict  of  the  jury  should  not  be  disturbed ;  which 
pronounces  in  accordance  with  it  and  which  is  supported  by 
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the  evidence  of  the  autopsy  and  of  the  chemical  analysis. 
The  discussion  upon  this  branch  of  the  issue  has  been  some- 
what prolonged ;  but  it  is  justified  by  its  gravity  and  the 
necessity  of  assuring  ourselves  that  its  determination  adversely 
to  the  defendant  was  not  arrived  at  without  evidence  which 
was  clear  and  convincing.  It  was  in  the  sole  province  of  the 
jury  to  decide,  upon  the  evidence,  what  was  the  cause  of  the 
death  of  the  defendant's  wife  and,  in  my  opinion,  their  decis* 
ion  is  not  only  supported,  but  could  not  conscientiously  have 
been  made  otherwise. 

The  next  question,  then,  which  was  to  be  determined  by  the 
jury,  was  whether  the  defendant  was  guilty  of  the  charge  of 
having  administered  the  poison  to  his  wife,  which  caused  her 
death.  That  is  an  indispensable  fact ;  which  depended  for  its 
proof  here  upon  evidence  of  a  circumstantial  nature.  The 
consideration  of  the  question  calls  for  a  somewhat  extended 
review  of  the  facts  disclosed  by  the  evidence. 

The  defendant  was  born  in  Nova  Scotia,  in  1862,  and  came 
to  New  York  in  1886,  with  his  wife  and  a  young  daughter, 
to  practice  the  profession  of  medicine.  In  the  summer  of 
1890,  he  obtained  a  divorce  from  his  wife.  Later  in  the  same 
year,  he  became  acquainted  with  a  woman  in  Newark,  New 
Jersey,  by  the  name  of  Anna  B.  Sutherland ;  whom  he  claims 
to  have  treated  professionally.  She  was  then  some  twenty  years 
his  senior  in  age  and  was  engaged  in  keeping  a  house  of  pros- 
titution, or  of  assignation.  According  to  his  statements,  she 
became  infatuated  with  him  and  on  November  26th,  1890, 
made  a  will ;  by  the  terms  of  which  she  gave  all  of  her  real 
estate  to  her  husband  (if  any),  at  the  time  of  her  death  and,  in 
the  event  of  her  death  unmarried,  after  small  legacies  to  a  sis- 
ter and  brother,  she  gave  the  whole  residuary  estate  to  her 
physician,  the  defendant.  Three  days  later,  she  was  married 
to  the  defendant.  Twelve  days  after  the  marriage,  she  con- 
veyed her  Newark  liouse  and  lot  by  deed  to  the  defendant,  in 
consideration  of  one  dollar.  They  resided  after  the  marriage 
in  West  11th  street.  New  York  city.  The  fact  of  the  mar- 
riage he  endeavored  to  conceal,  and  for  a  long  time  denied  it 
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to  friends  and  companions.  He  represented  that  she  was  his 
housekeeper  and  that  she  was  importuning  him  to  marry  her ; 
but  that  it  would  ruin  him  to  marry  a  woman  of  her  reputa- 
tion. Dissensions  arose  between  them  and  they  became  dis- 
satisfied and  wearied  with  each  other.  She  resented  his 
neglect  and  dissipated  conduct.  Towards  the  end  of  1891, 
she  wanted  her  property  back  and  seems  to  have  threatened 
to  return  to  Newark  to  resume  her  former  occupation.  Dur- 
ing the  winter  of  1891  and  1892,  and  in  the  following  spring 
months,  according  to  the  testimony  of  several  of  his  friends, 
the  defendant  expressed  himself  as  unable  to  endure  her; 
variously  stating  that  she  was  unbearable;  that  she  was 
"hounding  him  to  marry  her  or  to  deed  the  property 
back;"  that  he  did  not  want  her  to  go  back  and  keep 
a  house  of  prostitution,  because  of  the  injury  it  would 
do  him ;  that  he  would  "  dump  the  old  woman,"  or  the  "  old 
hag ; "  that  he  had  made  up  his  mind  to  get  rid  of  her,  "  no 
matter  what  it  cost ; "  that  he  would  let  the  New  York  house 
and,  if  necessary,  leave  the  country.  In  February  he  com- 
mented, in  the  presence  of  several  persons,  upon  Carlyle 
Harris  not  understanding  his  business  and  upon  his  leaving  a 
trace  behind ;  (Harris  then  having  been  tried  and  convicted 
for  the  poisoning  of  his  wife).  He  made  preparation  for 
breaking  up  housekeeping,  by  leasing  the  New  York  house. 
About,  and  previously  to,  this  time,  the  witness  Macomber, 
with  whom  he  appears  to  have  been  on  most  intimate  terms 
of  friendship,  testified  that  the  defendant  said  to  him  his  wife 
had  kidney  trouble  and  would  not  live  long;  that  she  had 
threatened  to  poison  herself  and  that  he  had  told  her  to  "  help 
herself,"  as  she  knew  where  he  kept  the  poisons.  Though  she 
was  not  taken  ill  until  Friday  morning,  April  22d,  and  had 
been  previously  perfectly  well,  on  Thursday  he  told  Macomber 
that  his  wife  was  sick ;  that  he  thought  Bright's  disease  was 
developing  and  she  would  not  get  over  the  attack.  At  this 
tune  the  defendant  was  in  the  habit  of  taking  all  his  meals  at 
Macomber's  restaurant.  The  deceased  was  suddenly  seized 
with  illness  after  her  breakfast.     Her  previous  good  health 
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was  testified  to  by  a  witness,  who  had  known  her  intimately 
for  years,  and  lie,  and  others  who  saw  her  just  before  her 
attack,  testified  to  lier  healthful  appearance.  Though  Dr. 
Mclntyre,  who  was  called  in  at  eight  o'clock  on  Friday, 
diagnosed  her  case  as  one  merely  of  hysteria,  the  defendant 
told  Macomber  at  breakfast,  and  again  at  noon,  that  she  was 
worse  and  would  not  live  twenty-four  hours.  Other  wit- 
nesses testified  that  during  the  afternoon  of  Friday  he  had 
spoken  of  his  wife,  to  the  effect  that  she  was  about  to  die. 
In  the  evening  of  Friday,  he  exhibited  articles  of  jewelry  and 
manufactured  a  story  that  his  wife  had  given  them  to  him 
before  witnesses,  summoned  in  by  him.  On  Saturday  morn- 
ing he  told  Macomber  "  the  old  lady  "  would  not  live  the  day 
out  and  in  the  afternoon,  when  she  died,  he  took  a  walk  with 
liim  and  remarked  that  "  it  looks  as  though  Providence  was 
smiling  upon  him ;  "  that  "  she  was  going  to  quietly  step  out 
and  he  would  avoid  all  trouble."  Turning  to  the  scene  of  the 
sick  room,  w^e  find  Dr.  Mclntyre  returning  at  two  o'clock  to 
find  the  symptoms  worse.  The  defendant  told  him  he  had 
given  her  the  medicine  regularly.  He  changed  his  prescrip- 
tion by  the  addition  of  chloral  hydrate  to  the  bromide 
and,  having  prescribed  the  same  dose  of  one  teaspoonf  ul  every 
two  hours,  left.  A  little  after  three  o'clock  Mrs.  Brock- 
way,  bringing  with  her,  at  defendant's  request,  a  nurse,  enter- 
ing the  sick  room,  saw  the  defendant  give  his  wife  two  tear- 
spoonfuls  from  a  phial  containing  a  liquid.  Though  the  nurse 
could  not  state  positively  that  she  saw  two  teaspoonfuls  given, 
it  was  the  fact,  afterwards  corroborated  out  of  the  defendant's 
own  mouth ;  who  sought  to  ejtplain  it  on  the  ground  that  all 
the  teaspoons  were  packed  up,  previous  io  departure,  and  that 
the  only  teaspoon  available  was  a  small  one  of  his  child's.  It 
was  subsequently  proved,  by  the  evidence  of  Mrs.  Brockway 
and  the  nurse,  that  the  teaspoon  was  of  the  usual  size,  and  by 
the  latter  and  a  man  who  worked  in  the  house,  that  there 
were  other  teaspoons  about.  Immediately  after  taking  the 
medicine,  the  deceased  was  seen  to  make  a  wry  face  and  to. 
take  up  an  orange  and  to  bite,  or  suck  it.  In  giving  the  sec- 
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end  teaspoonful,  the  defendant's  hand  shook,  so  as  to  spill 
fiome  of  its  contents  upon  his  wife's  neck.  At  the  time  of 
Mrs.  Brockwaj's  visit,  the  deceased  was  able  to  talk  rationally 
and  to  remark  how  well  she  had  felt  in  the  morning,  before 
her  sndden  seizure.  In  ten  or  fifteen  minutes  she  fell 
into  a  profound  slumber,  from  which  she  never  awaked. 
The  defendant  left  the  room  hurriedly,  after  giving  the 
dose  to  his  wife  and  upon  the  entrance  of  Mrs.  Brock- 
way  and  the  nurse ;  alleging  important  business.  He 
returned  in  an  hour,  felt  her  pulse  and  again  went  out. 
While  in  the  house  that  time  a  man  whom  he  had  some  time 
previously  engaged  to  cart  his  effects  over  to  Newark,  called 
to  inquire  about  the  job,  and  was  told  by  tlie  defendant  that 
his  wife  was  sick ;  that  he  did  not  believe  she  would  get  well, 
and  his  services  would  not  be  needed.  In  the  evening  when 
Doctors  Mclntyre  and  Watson,  finding  a  continued  state  of 
coma,  thought  she  might  be  idiosyncratic  to  chloral,  the 
defendant  volunteered  the  explanation  that  such  was  not  the 
fact ;  for  the  reason  that  his  wife  had  been  under  Dr.  Jane- 
way's  care,  and  that  she  had  had  three  or  four  doses  of  eight 
grains  of  chloral  each  day.  It  was  subsequently  proved 
by  the  testimony  of  the  only  two  doctors  of  the  name  of 
Janeway,  that  they  had  never  treated,  or  prescribed  for,  any 
woman  of  her  name.  Again,  upon  the  same  occasion  referred 
to,  when,  because  of  his  statement,  the  physicians  excluded 
narcotism  from  chloral  and  upon  examination  other  causes 
and  concluded  in  favor  of  cerebral  hemorrhage,  the  defendant 
volunteered  the  further  statement  that  the  father  of  his  wife 
had  died  of  apoplexy.  It  was  subsequently  shown  that 
he  died  of  gangrene  in  the  foot.  The  next  day,  Saturday, 
about  four  o'clock,  the  death  occurred.  Before  the  occur- 
rence the  defendant  went  out  and  did  not  return  till 
the  evening  after  the  death.  He  then  said  to  the  nurse  that 
he  was  going  to  Philadelphia  in  a  late  train  to  see  his  wife's 
brother.  It  was  during  that  afternoon's  absence  that  the  walk 
and  the  conversation  with  his  intimate,  Macomber,  took  place, 
in  which  he  had  expressed  himself  about  the  smiles  of  Provi- 
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dence.  In  the  evening  of  the  Saturday,  when  lie  returned  to 
Maconiber's,  he  told  him  "  the  old  lady  "  was  dead  and  he  was 
going  to  a  hotel  for  the  night,  mther  than  stay  in  the  house 
with  a  corpse.  On  Sunday  moniing,  about  nine  o'clock^  he 
went  to  his  house  and  gave  the  nurse  to  understand  he  had 
returned  from  Philadelphia  and  that  his  wife's  brother  was  a 
very  sick  man.  Upon  the  return  from  the  funeral  the  defend- 
ant, placing  his  daughter  in  one  carriage,  returned  with  three 
of  his  friends  in  another.  He  expressed  to  them  his  grfeat 
relief  at  the  death  and  stopped  to  drink  in  several  saloons.  A 
woman  residing  in  a  house  at  which  he  called,  upon  the  return 
from  the  funeral,  testified  that  he  said  to  her  that  he  had  just 
buried  his  sister.  She  remarked  to  him  that  he  "  was  feeling 
pretty  jolly  over  it,"  and  he  I'eplied,  "  those  things  cannot  be 
helped;  we  all  have  to  die."  She  saw  him  then  try  to 
embrace  a  woman,  who  was  residing  in  the  house.  He  made 
various  statements  to  his  friends,  respecting  his  acquisition  of 
property  through  his  wife's  will,  and  conducted  himself  in  a 
dissipated  manner.  After  some  days  he  went  to  Nova  Scotia ; 
where,  within  three  weeks  of  his  wife's  death,  he  re-married 
his  first  wife  and  returned  with  her  to  New  York.  He  went 
to  see  his  friend,  Macomber,  and  spoke  of  the  charges  which 
had  appeared  in  the  ** World"  newspaper,  that  he  had 
poisoned  his  dead  wife  and  had  re-married  his  first  wife.  To 
him  and  to  others  he  denied  the  re-marriage.  In  an  interview 
with  a  reporter  for  the  "  World  "  he  characterized  the  report 
of  his  re-marriage  as  absurd ;  denied  that  his  deceased  wife 
kept  an  assignation  house,  and  concocted  a  story  as  to  how  he 
had  met  her ;  gave  her  age  as  thirty-six ;  said  she  died  of 
cerebral  hemorrhage  and  denied  she  was  a  morphine  eater. 
Becoming  alarmed  by  the  newspaper  charges,  he  spoke  to  two 
or  three  persons  about  going  away  till  "  the  thing  blew  over." 
He  manifested  the  utmost  uneasiness  about  the  investigation 
and  the  exhuming  of  the  body.  He  made  preparations  to 
leave  the  city  under  an  assumed  name  and  arranged  with 
Macomber  for  information  through  a  telegraphic  code,  in  the 
event  of  the  grave  being  opened.     Upon  one  occasion  he  went 
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with  friends  to  the  cemetery  to  see  if  the  grave  had  been 
opened,  and  mistaking  his  way,  and  coming  upon  one  that  was, 
he  showed  great  alarm.  He  sought  a  residence  for  himself, 
his  wife  and  daughter,  under  assumed  names,  in  the  upper 
part  of  the  city.  When  it  was  suggested  that  he  had  noth- 
ing to  fear  from  an  investigation,  he  said  that  his  deceased 
wife  was  a  morphine  eater  and  that  morphine  would  be 
found  in  her  body  and,  coming  so  soon  after  the  Garlyle 
Harris  case,  that  he  would  be  tried  for  his  life.  He  even 
told  a  story  of  how  he  had  caught  his  wife  eating  morphine. 
To  his  friend  and  companion,  Macomber,  upon  an  occasion, 
he  admitted  that  his  wife  died  of  an  overdose  of  morphine 
and  that  she  was  in  the  habit  of  taking  belladonna  for  her 
bowels,  which  would  obviate  the  usual  eflEects  of  morphine. 
His  explanation  was,  when  asked  why  he  did  not  tell  that  to 
the  physicians,  that  they  would  report  the  case  and  there  would 
be  an  inquest.  He  consulted  lawyers  about  extradition 
treaties.  To  some  friends  he  expressed  the  wish  that  he  had 
cremated  his  wife's  body.  It  is  clear  from  the  evidence  given 
by  the  great  array  of  witnesses,  called  to  testify  concerning 
the  defendant's  acts  and  declarations  at  various  times,  that  he 
was  in  an  apprehensive  condition  of  mind  and  manifested  the 
utmost  dread  of  an  investigation. 

Very  much  more  could  be  narrated  from  the  record  to 
exhibit  the  conditions  of  his  mind ;  which,  before  his  wife'a 
death,  showed  that  he  dwelt  upon  such  an  event  and  antici- 
pated its  occurrence,  and,  upon  the  happening  of  the  event,, 
showed,  first,  a  great  satisfaction,  in  committing  various- 
excesses  and  in  immediately  re-marrying  his  divorced  wife,  and,, 
subsequently,  when  the  rumors  arose  about  the  sudden  death,, 
showed  restlessness  and  fear ;  all  being  conditions  quite  incom- 
patible with  innocence.  It  is  true  that  the  defendant  was 
examined  in  his  own  behalf  and  denied  the  commission  of  the 
act  charged  and  more  or  less  of  the  statements  testified  to  as 
having  been  made  by  him.  But  he  involved  himself  in  a 
maze  of  statements,  of  such  untruthful  and  incredible  nature, 
as  to  justify  the  jury  in  discrediting  him  generally  and  espe- 
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cially  when  in  conflict  with  those  of  persons,  who,  with  the 
possible  and  not  very  important  exception  of  the  witness, 
Smith,  had  no  apparent  personal  motive  to  procure  his  con- 
viction. He  admitted  the  untruthfulness  of  his  statement 
that  he  went  on  the  night  of  the  death  to  Philadelphia,  to  see 
a  sick  brother  of  his  wife,  or  that  she  had  a  sick  brother  there, 
and  justified  it  by  the  plea  of  a  motive  to  conceal  the  facts 
about  his  wife's  relations.  He  said  he  went  that  night  to  a  cer- 
tidn  hotel  in  Newark ;  but.  could  not  remember  whether  he 
registered  under  his  own,  or  a  false  name.  Upon  the  pro- 
duction of  the  hotel  register,  he  was  unable  to  identify 
any  signature  as  his  own.  His  denial  that  he  knew,  previ- 
ously to  his  marriage,  that  his  wife  had  kept  a  house 
of  assignation,  though  immaterial,  is  incredible  and  is  in 
contradiction  of  what  several  of  his  friends  testified  to.  He 
said  he  had  treated  her  for  Bright's  disease  before  marriage 
and  that  afterwards  she  was  several  times  treated  by  Dr. 
Janeway,  in  New  York,  for  kidney  trouble.  Both  of  the 
medical  practitioners  of  that  name  in  the  city  denied  knowl- 
edge, or  the  treatment,  of  any  such  woman  ;  whether  under 
her  former  name  of  Sutherland,  or  that  of  Buchanan.  He 
had  spoken  of  her  going  to  Bellevue  Hospital,  to  find  Dr. 
Janeway,  and  of  her  going  as  a  dispensary  patient  against  his 
wishes ;  but  the  records  of  that  hospital  showed  that  no  pre- 
scription had  ever  been  put  up  for  Dr.  Janeway  and  that  no 
patient  of  her  name  was  on  the  books.  He  contradicted  Dr. 
Mclntyre's  testimony  as  to  the  statement  made  by  him,  that 
his  wife  was  accustomed  to  chloral.  He  also  contradicted  the 
testimony  of  one  of  his  friends,  with  whom  he  was  forced  to 
admit  he  continued  to  be  on  good  terms,  that  he  had  spoken 
to  him  in  prison  of  his  wife  being  a  morphine  eater  and  of 
that  being  the  cause  of  her  death.  He  endeavored  to  explain 
why  he  was  giving  his  wife  two  teaspoonfuls  of  the  mixture 
from  the  phial,  on  the  Friday  afternoon  when  seen  by  the 
two  women  who  entered  the  room,  and  said  it  was  a  child's 
small  teaspoon  and  required  being  twice  filled  for  the  dose. 
He  said  all  other  spoons  had  been  packed  up.     In  these  state- 
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ments,  as  I  have  mentioned,  he  was  contradicted  by  the  nurse^ 
by  Mrs.  Brockway  and  by  the  man  who  worked  for  him 
about  the  house.  The  testimony  of  the  defendant,  read  in 
the  light  of  all  the  evidence  and  of  its  own  inconsistencies^ 
induces  the  conviction  that  he  was  untruthful  in  most  of  its 
material  statements.  In  one  instance,  the  evidence  that  he 
had  stated  that  his  wife  was  a  morphine  eater  and  that  mor- 
phine would  be  found  in  her  body  when  exhumed,  was  cor- 
roborated by  the  testimony  of  Knight,  a  lawyer  whom  he  was 
taken  by  Macombor  to  consult,  in  Newark.  His  denial  of 
the  commission  of  the  act  charged^  is  to  be  given  its  full 
weight,  in  view  of  the  gravity  of  the  oflfense  and  the  penalty 
inflicted  by  the  law ;  but  the  weight  of  the  evidence  and  its 
whole  effect  are  to  not  only  confirm  the  conclusions  reached  by 
the  jury ;  but,  in  my  opinion,  to  make  any  other  impossible. 
If  we  regard  the  chain  of  events  from  the  time  when,  after 
the  will  made  in  favor  of  a  husband,  the  defendant  made  the 
ill-assorted  and  degrading  union  with  the  deceased,  along 
through  their  unhappy  married  life  in  New  York,  to  her  sud- 
den seizure,  in  full  health,  with  symptoms  singularly  consistent 
with  narcotic  poisoning ;  with  his  inexplicable  conduct  during 
the  seizure  and  continued  after  the  death,  first  in  debauchery, 
then  in  the  re-marriage  with  his  divorced  wife,  within  three 
weeks,  then  in  the  exhibition  of  an  apprehension  of  an  inves- 
tigation, followed  by  preparations  for  flight  and  a  concealment 
under  an  assumed  name  —  in  all  the  facts  of  the  case,  we  find 
a  chain  forged,  which  prevents  the  accused  from  evading  the 
judgment  pronounced  upon  him  by  the  trial  court. 

Motives  to  commit  the  crime  were  not  wanting ;  whether 
they  lay  in  the  desire  to  secure  himself  in  the  possession  and 
enjoyment  of  the  property  of  the  deceased  ;  or  in  the  desire 
to  avoid  the  degrading  exposure  of  his  marriage  with  a 
woman  of  such  a  reputation.  In  the  former  case,  the  will 
gave  the  estate  to  the  husband ;  but  it  was  revocable  and 
revocation  was  not  improbable  after  the  dissensions  between 
them.  In  the  latter  case,  she  threatened  to  go  back  to  her 
house  in  Newark  and  to  resume  Iier  former  occupation.     It  is 
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immaterial  which  was  the  actual  motive.  The  existence  of 
either  suffices  and  every  thing  that  could  throw  such  light 
npon  his  acts  as  to  reveal  a  motive  was  admissible. 

In  the  presence  of  the  grave  consequences  of  the  verdict,  I 
have  sought  to  find  the  evidence  of  acts  consistent  with  a 
probability  of  innocence ;  or  some  weakness  in  the  chain  of 
circumstances,  which  would  warrant  us  in  saying  that  some 
were  at  variance  with  the  probabilities  of  guilt.  I  am  not 
able  to  find  either  and  I  must  advise  an  affirmance  of  the 
judgment ;  unless  the  learned  recorder,  who  presided  at  this 
trial,  committed  some  error  thereat  in  his  rulings,  which, 
because  prejudicial  to  the  defendant,  necescitates,  in  the  inter- 
ests of  justice,  the  ordering  of  a  new  trial. 

His  charge  was  clear,  full  and  satisfactory  upon  the  facts 
and  the  law ;  so  much  so  that  the  counsel  for  the  defendant 
noted  no  exceptions  to  it.  The  exceptions  taken  to  the  rul- 
ings of  the  recorder  upon  evidence  have  all  been  carefully 
considered  in  the  review  of  the  case.  A  few  of  them,  of 
sufficient  importance  to  be  passed  upon,  will  be  referred  to. 

The  witness  Smith,  who  had  been  an  intimate  associate  and 
a  partner  of  the  deceased  woman  before  her  marriage  with 
the  defendant,  was  examined  to  show  her  excellent  condition 
of  health.  Upon  cross-examination  it  was  sought  to  show 
that  he  had  aided  in  the  matter  of  the  prosecution  of  the 
defendant  from  revengeful  motives.  He  was  asked  if,  after 
the  woman^s  death,  he  had  communicated  with  the  coroner 
and,  upon  his  saying  that  he  had,  was  asked  if  he  gave  him 
"  some  information  about  a  will  to  Dr.  Buchanan."  He  said 
he  did  not  know  there  was  a  will  in  existence,  at  the  time. 
He  was  then  further  asked  if  he  had  suggested  to  the  coroner 
"  any  thing  about  his  inquiring  about  poison  ;"  to  which  he 
answered,  no.  Upon  his  re-direct  examination  by  the  dis- 
trict attorney,  he  was  asked  to  state  what  he  did  say  to  the 
coroner ;  and  he  was  allowed,  over  the  objection  of  the  defend- 
ant, to  give  the  conversation.  The  ruling  was  not  error.  The 
object  of  the  defense  was  to  discredit  the  witness,  by  showing 
the  existence  of  malign  motives  to  revenge  himself  on  the 
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man  who  had  supplanted  him.  If  the  defendant  chose  to 
open  an  inquiry  as  to  a  conversation  between  the  witness  and 
the  coroner,  it  was  proper  enough  and  just  that  the  jury  sliould 
be  placed  in  possession  of  what  the  conversation  actually  was. 
I  understand  the  rule  to  be  that  a  witness  may  be  re-examined 
by  the  party  calling  him  upon  all  topics  on  which  he  has  been 
cross-examined,  for  the  purpose  of  explaining  any  new  facta 
which  came  out ;  but  the  re-examination  must  be  confined  to 
tlie  subject-matter  of  the  cross-examination.  lie  may  be 
questioned  to  show  the  meaning  of  his  expressions,  or  of  his 
motive  in  using  them.  (1  Starkie  on  Evid.  *208  ;  Clark  v. 
Vorce,  15  Wend.  193,  196.)  Even  if  the  cross-examination 
has  been  as  to  facts  not  admissible  in  evidence,  the  rule  seems 
to  be  that  the  witness  may  be  re-examined  as  to  evidence  so 
given.  (1  Greenl.  on  Evid.  sec.  468  ;  2  Phillips  on  Evid.  *973 ; 
Blewett  V.  Tregonning^  3  Ad.  &  El.  654.)  In  this  case  the 
additional  reason  exists  that  the  request  for  the  actual  conver- 
sation, as  to  which  the  witness  had  been  cross-interrogated, 
was  proper,  in  order  to  rebut  the  inference  suggested  concern- 
ing the  motives  of  the  witness.  The  re-examination  of  a 
witness  is,  largely,  in  the  discretion  of  the  court.  The  proper 
limitations  upon  it  are  that  it  shall  relate  to  the  subject-matter 
of  the  cross-examination  and  bear  upon  the  question  at  issue. 
He  cannot  be  asked  as  to  new  matter.  (Powell  on  Evid.  629.) 
The  i-easoning,  with  respect  to  the  right  of  the  prosecution  to 
re-examine  a  witness  as  to  matters  opened  up  upon  his  cross- 
examination,  is  applicable  to  other  exceptions.  In  the  case  of 
the  witness,  Macomber,  the  cross-examination  has  been 
directed,  largely,  to  destroying  the  effect  of  his  testimony  and 
to  impairing  his  value  as  a  witness,  by  showing  him  to  be 
unworthy  in  character  for  l)etraying  his  friend,  and  statements 
made  to  reporters  of  his  suspicions  as  to  defendant's  guilt  were 
brought  out.  The  cross-examination  had  taken  a  very  wide 
range  of  subjects.  The  prosecution  was  justified  in  negativ- 
ing the  imputations,  or  inferences,  the  defendant  might  claim 
to  be  deducible  from  the  facts  elicited.  It  was  competent  to 
elicit  an  explanation  of  the  reasons  of  the  witness  and  the 
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source  of  the  information  on  which  liis  statements  were  based. 
Having  entered  upon  that  line  of  examination,  the  defense 
may  not  complain  of  its  being  pursued  by  the  People,  in  order 
that  the  jury  might  be  able  to  judge  for  themselves  as  to  the 
character  and  motives  of  the  witness.  It  all  bore  in  some  degree 
upon  his  character  for  credibility.  So,  when  the  defense 
brought  out  portions  of  a  conversation  between  the  witness 
and  a  man  named  Doria,  in  which  the  latter  told  of  the 
defendant's  having  seduced  his  (Doria's)  wife  before  their 
marriage,  the  People  were  at  liberty  to  call  for  the  whole  con- 
versation. It  seems  that  Doria's  suspicions  had  become 
aroused  about  the  defendant,  from  what  he  had  heard  him 
threaten,  and  he  communicated  them  to  Macomber.  The 
defendant  tried  to  show  Doria  was  actuated  by  revenge ;  but 
they  opened  the  door  for  the  whole  conversation. 

Objection  was  taken  to  the  introduction  in  evidence  of  the 
will  of  the  deceased,  made  three  days  before  her  marriage 
with  the  defendant.  It  was,  however,  a  piece  of  material  evi- 
dence, competent  and  relevant  upon  the  question  of  motive. 
Before  marriage  he  was  only  a  possible  legatee;  but  upon 
marriage  he  would  become  the  certain  legatee,  if  slie  were  to 
die  without  any  change  made  in  the  will.  In  like  manner, 
the  deed  of  the  Newark  property,  made  to  the  defendant  a 
few  days  after  marriage,  and  the  deed  to  Knight,  made  by 
the  defendant  in  September,  1892,  after  his  indictment  for 
the  crime,  were  competent  upon  the  question  of  motive.  The 
will  showed  the  existence  of  an  inducement  to  marriage.  The 
deed,  made  a  few  days  after  marriage,  showed  the  defendant's 
desire  to  obtain  the  property.  The  deed  after  death  tended 
to  show  the  realization  and  consummation  of  the  defendant's 
scheme.  The  evidence  was  relevant  to  show  that  the  formed 
intention  to  be  possessed  of  the  estate  of  his  deceased  wife 
was  accomplished  by  securing  the  fruits  of  his  crime.  It  is, 
moreover,  difficult  to  see  how  the  introduction  of  the  deed 
could  possibly  prejudice  him. 

Exception  was  taken  to  the  rulings  of  the  trial  judge,  which 
permitted  Macomber  to  testify  to  conversations  had  between 
SicKEw — Vol.  C.        4 
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the  defendant  and  Knight,  a  lawyer  in  Newark,  and  Davison, 
a  lawyer  in  New  York.  Communications  between  counsel 
and  client  are,  as  between  themselves,  protected  from  disclos- 
ure ;  but  if  heard  by  another,  in  whose  presence  they  are  made, 
the  confidential  character  is  gone.  (Jackson  ex  d^n.,  etc^  v. 
French,  3  Wend.  337;  l/oy  v.  Morris,  13  Gray,  519.)  The 
reason  is  obvious.  A  communication  intended  to  be  confiden- 
tial should  not  be  made  in  the  hearing  of  a  third  person  ;  unless 
that  person  stood  in  a  peculiar  relation  of  confidence ;  which 
was  not  the  case  with  Macomber.  lie  did  not  know  of  the 
crime  and  he  simply  took  the  defendant  to  see  a  lawyer,  because 
his  friend  was  alarmed  by  the  newspaper  comments  and  charges. 
The  protection  extended  by  the  statute  to  commmnications 
between  attorney  and  client  is  intended  to  cover  those  which 
the  relation  calls  for  and  are  supposed  to  be  confided  to  the 
lawyer,  to  guide  him  in  giving  his  professional  aid  and  advice* 
I  am  not  aware  of  any  extension  of  the  rule,  which  would  pro- 
tect the  revelation  of  confidences  made  to  a  friend,  or  to  a 
lawyer  in  the  presence  of  a  friend. 

The  witness  Ellison,  an  experienced  apothecary,  was  permit- 
ted to  make  up  the  prescriptions  given  by  Dr.  Mclntyre.  He 
described  its  taste  as  being  salty  and  then  put  four  grains  of 
morphine  in  a  teaspoonful  of  the  prescribed  medicine  and 
described  it  as  bitter  in  taste,  lie  showed  that  two  grains  of 
morphine  were  dissolved  in  one  teaspoonful  and  the  residue  in  a 
second  teaspoonful.  The  evidence  was  relevant,  in  view  of  the 
testimony  of  Mrs.  Brockway  and  the  nurse,  that  they  saw 
defendant  giving  his  wife  some  liquid  from  a  phial ;  tliat  upon 
taking  it  she  made  a  wry  face  and  bit,  or  sucked  from,  an  oraitge, 
and  that  in  a  few  minutes  she  sank  into  a  profound  sleep,  which 
ended  in  a  state  of  coma.  As  the  theory  of  the  prosecution 
was  that  morphine  was  then  given,  it  was  competent  to  show, 
by  one  experienced  in  the  art,  how  the  morphine  could  be 
combined  with  the  prescription  of  the  physician ;  that  there 
would  be  no  change  in  color ;  that  the  taste  would  be  bitter, 
and  that  it  was  necessary  for  the  defendant  to  give  two  tea- 
spoonfuls  in  order  to  dispose  of  that  quantity  of  the  drug. 
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The  defendant  insists  upon  the  existence  of  error  in  many 
rulings  of  the  recorder,  under  which  Macomber  and  other 
witnesses  were  permitted  to  give  in  evidence  declarations  by 
him  during  his  married  life,  which  reflected  upon  his  wife,  or 
exhibited  his  feelings  towards  her,  or  showed  a  desire  to  be 
rid  of  her.  It  is  argued  that  they  had  no  bearing  on  the 
question  of  motive,  and,  as  to  some  of  them,  that  they  were 
not  made  at  the  time  of  the  alleged  poisoning.  The  admissi- 
bility of  such  evidence  was  discussed  in  People  v.  llaiTx^ 
{supra).  It  was  there  said  that  "  proof  of  the  existence  of  the 
element  of  motive  is  aided,  in  some  degree,  by  showing  what 
were  the  defendant's  relations  and  feelings  towards  his  wife,, 
as  evidenced  by  his  conduct  and  remarks  when  with  others." 
I  think  all  such  evidence  is  clearly  relevant  upon  the  question 
of  motive  and  tends  to  rebut  that  strong  presumption  from  the 
marital  relation,  which  militates  in  favor  of  the  husband  when 
accused  of  the  murder  of  his  wife.  The  evidence  was,  also, 
admissible,  which  bore  upon  the  defendant's  conduct  at  or 
about  the  time  of  death  and  afterwards.  It  showed  his  indif- 
ference to  his  wife  and  a  gratification  at  being  rid  of  her, 
which  immediately  displayed  itself  in  ways  of  unbridled 
license  and  of  singular  disregard  of  decency. 

The  will,  the  precipitate  and  secret  marriage  with  a  woman 
of  so  unsavory  a  reputation  and  the  deeding  of  the  property 
soon  afterwards,  with  the  sudden  death  within  eighteen 
months,  were  opening  and  closing  scenes  in  a  drama,  which 
required  to  be  filled  in  by  proof ;  in  order  to  understand  the 
parts  played  by  the  defendant  and  his  wife  and  to  enable  the 
jury  to  judge  of  his  innocent  or  guilty  participation  in 
the  denouement.  Any  declarations  or  admissions  by  him, 
which  would  tend  to  exhibit  how  he  performed  his  part  as  a 
husband,  or  to  indicate  his  sentiments  towards  her,  were  prop- 
erly admitted.  If  they  showed  a  purpose  to  obtain  her  prop- 
erty, inaugurated  by  the  marriage ;  a  repugnance  or  indiffer- 
ence to  her  afterwards,  which  created  a  desire  to  get  rid  of 
her;  or  the  final  promotion  of  a  purpose,  (if  it  had  not  always 
existed),  to  destroy  her  life,  in  order  to  secure  his  freedom 
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and  the  enjoyment  of  her  property ;  they  were  material  and 
relevant  to  the  issue  of  the  defendant's  guilt. 

I  think  that  no  error  was  committed  in  rnling  upon  the 
sixty-three  requests  to  charge,  propounded  to  the  recorder. 
After  all  the  evidence  was  in  and  after  the  district  attorney, 
in  response  to  a  request  by  the  defendant,  had  elected  to  go  to 
the  jury  upon  the  second  count  of  the  indictment,  a  motion 
was  made  to  strike  out  all  the  testimony  on  the  subject  of 
morphine,  which  was  the  substance  of  the  charge  in  the  first 
count.  The  motion  was  properly  denied.  The  first  count 
had  charged  the  act  to  have  been  committed  by  giving  "  a 
deadly  poison  called  morphine;"  while  the  second  count 
charged  its  commission  by  giving  "  a  certain  deadly  poison  to 
the  grand  jury  unknown."  All  the  evidence,  which  would  fit 
the  charge  in  the  first  count,  would  be  competent  and  relevant 
under  the  second  count  and  tend  to  prove  its  charge.  The 
chemical  experts  testified  that  they,  were  employed  to  examine 
tlie  corpse  "  for  the  purpose  of  detecting  the  presence  of 
poisons,  in  any  form  of  poison."  They  did  discover  the  pres- 
ence of  morphine  and  of  a  substance  acting  as  atropine  would 
act ;  as  the  result  of  an  analysis  of  the  residues  from  the  body 
and  by  certain  characteristic  re-actions  from  tests  applied  to 
them.  The  medical  practitioners,  upon  the  hypothetical  ques- 
tion, gave  it  as  their  opinion  from  the  symptoms  that  death 
was  caused  by  the  use  of  the  two  drugs  morphine  and  atro- 
pine. It  is  true  that  morphine  poisoning  was  originally  sus- 
pected as  the  cause  of  death ;  but,  when  the  grand  jury  found 
the  indictment,  the  chemists  had  not  reported  the  result  of 
their  investigations  into  the  causes  of  death,  and  the  grand 
jury,  obviously,  could  not  charge  with  exactness.  They, 
therefore,  charged  in  separate  counts  the  commission  of  the 
same  act  in  different  ways.  It  can  hardly  be  said  that  it  was 
charged  in  a  different  manner;  for  the  substance  of  the 
charges  was  the  administering  of  poison  and  the  evidence  to 
prove  the  particular  charge  would  be  relevant  to  establish  the 
general  charge.  The  charge  in  the  second  count  resumed  that 
of  the  first.     An  indictment  would  not  be  affected  because  the 
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proof  establislied  the  commiBsion  of  the  crime  by  different 
means  than  what  had  been  charged.  That  has  long  been  t}\e 
rule.  In  Hale's  Pleas  of  the  Crown  (2d  vol.  185)  it  is  said : 
"  If  A  be  indicted  for  poisoning  B,  it  must  allege  the  kind  of 
poison ;  but  if  he  poisoned  B  with  another  kind  of  poison,  yet 
it  maintains  the  indictment  for  the  kind  of  death  is  the  same.'* 
(And  see  People  v.  Colt,  3  Hill.  432.) 

After  the^ jury  had  retired,  an  incident  occurred,  which  has 
been  made  much  of  and  which  constituted  the  basis,  in  part, 
of  a  motion  for  a  new  trial.  The  jury  retired  in  the  after- 
noon of  April  25th^  In  the  evening  of  the  day  following, 
they  were  taken  over  to  a  hotel  for  their  dinner.  Paradise^ 
one  of  their  number,  was  taken  suddenly  ill  and  fainted.  A 
physician  was  called  in,  who  found  him  first  unconscious  and 
then  delirious.  He  had  him  removed  to  another  room,  where 
he  treated  him  professionally.  A  report  of  the  occurrence 
was  made  to  the  recorder ;  who  seat  for  and  examined  the 
attending  physician,  in  the  presence  of  the  district  attorney 
and  of  the  defendant's  counsel.  He  gave  a  description  of 
what  had  taken  place  and  of  what  he  had  done.  He  gave  his 
opinion  that  the  attack  had  been  caused  by  the  mental  strain 
and  he  thought  the  juror  might  be  able  to  come  to  the  court 
after  a  while.  Later  in  the  evening,  the  juror,  having 
improved,  was  brought  over  and  took  his  seat,  with  his 
associates,  in  the  jury  box.  It  appeared  that  they  had  agreed 
upon  a  verdict  before  the  illness ;  but  the  recorder  thought  it 
inadvisable,  under  the  circumstances,  to  then  receive  their 
verdict ;  advising  them  to  again  retire  and  confer.  They  did 
so  and  shortly  returned  with  their  verdict.  Upon  the  facts, 
as  they  were  made  to  appear,  there  was  nothing  to  warrant 
the  trial  judge  in  refusing  to  receive  the  verdict. 

Subsequently,  however,  upon  the  hearing  of  the  motion  for 
a  new  trial,  certain  other  facts  were  made  to  appear,  which 
we  have  considered  carefully,  with  the  view  of  ascertaining 
whether  they  furnish  any  sufficient  reason  for  believing  that 
the  verdict  of  the  jury  was  not  properly  or  fairly  reached. 
One  branch  of  the  motion  was  based  on  the  ground  that  there 
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had  been  an  illegal  separation  of  the  jurors.  Affidavits  were 
read,  showing  that  upon  the  removal  of  the  sick  juror  from 
the  room,  in  which  he  and  his  fellow  jurors  were  dining 
together,  the  other  jurors  separated;  some  running  to  and 
from  the  sick  man's  room  and  others  going  in  other  directions 
and  alone.  In  opposition  were  read  the  affidavits  of  the  jurors 
and  of  the  court  officers ;  to  the  effect  that  the  jurors  were 
always  in  charge  of  the  officere  ;  that  none  of  them  were  ever 
alone  and  that  no  communication  was  had  with  them  by  any 
person  in  reference  to  the  case.  Upon  these  proofs,  it  was 
discretionary  with  the  trial  court  to  Older  a  new  trial,  or 
not,  and  with  the  exercise  of  its  discretion  we  will  not 
interfere.  (Code  Grim.  Proc.  sec.  465,  subd.  3.)  It  was 
a  question  of  fact  and  I  think  the  judicial  discretion 
of  the  learned  recorder  was  well  exercised,  in  having 
regarded  the  involuntary  separation  of  the  jurors  as  work- 
ing no  possible  prejudice  to  the  defendant.  The  second 
branch  of  the  motion  for  a  new  trial  was  based  on  the  ground 
that  the  attack,  which  the  juror.  Paradise,  suffered  from,  was 
an  expression  of  a  generally  deranged  judgment  and  that  his 
mind  could  not  have  been  clear  and  sound,  or  capable  of 
judgment,  for  some  hours  before  and  after.  In  support  of 
that  ground,  thie  affidavits  of  several  distinguished  physicians 
and  alienists  were  produced  and  read.  It  was  their  opinion, 
upon  the  statement  of  the  physician,  who  attended  the  said 
juror,  of  the  juror's  son  and  of  others,  detailing  what  had 
occurred,  that  the  attack  was  epileptic  in  character.  They,  in 
substance,  thought  it  evidenced  a  confirmed  epileptic  con- 
dition and  indicated  a  mental  disturbance,  which  must  have 
existed  for  several  hours  and  must  have  rendered  his  mental 
action  unreliable  and  valueless.  In  opposition  to  these  opinions, 
were  read  affidavits  by  several  other  physicians,  expert  in 
mental  diseases,  who  had  made  a  personal  examination  of  the 
juror  and  who  gave  it  as  their  opinion  that  there  was  no  per- 
ceptible indication  of  epilepsy,  or  of  paresis,  and  that  he  was  in 
full  possession  of  his  faculties.  Upon  Paradise's  statements 
.as  to  his  past  life,  they  were  of  the  opinon  that  he  had  never 
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suffered  from  epilepsy  or  insanity..  They  thought  the  symp- 
toms of  his  attack  were  those  of  nervous  exhaustion  and 
of  hysteria,  induced  by  the  close  confinement  and  the  long-con- 
tinued strain  upon  him  in  the  performance  of  liis  duties  of  a 
juror.  His  own  affidavit  was  read,  denying  ever  having  suf- 
fered from  epileptic  attacks.  He  narrated  the  occurrences  in 
the  jury  room  and  stated  that  after  the  first  ballot,  when  he 
had  voted  "  not  guilty,"  he  liad  upon  each  subsequent  ballot 
voted  "  guilty  "  and  that  the  jury  had  agreed  upon  their  ver- 
dict before  they  went  to  the  hotel  for  their  meal.  He  stated 
that  he  felt  well  when  he  came  back  to  court  and  was  able  to 
deliberate.  He  gave  the  facts  about  his  past  life  and  he 
showed  that  the  day  after  the  conclusion  of  the  trial  he  had 
gone  away  on  business  and  remained  Away  till  June,  being  in 
the  full  possession  of  his  health  and  faculties.  The  affidavits 
of  physicians,  who  had  known  and  attended  him  in  the  past, 
stated  that  he  had  never  manifested  any  epileptic  symptoms, 
or  any  form  of  nervous  disease.  Other  affidavits,  by  his 
employer  and  by  his  fellow  jurors,  were  read  to  show  his 
mental  competency. 

The  recorder,  in  denying  a  new  trial,  had  before  him  the 
conflicting  opinions  of  the  experts,  the  facts  stated  in  the 
affidavits  and  those  within  his  own  observation.  It  cannot 
be  said  that  the  defendant  made  out  a  case  of  mental  incom- 
petency in  the  juror.  While  the  opinions  of  the  physicians, 
secured  by  him,  seemed  to  give  support  to  his  theory  of  a 
mental  or  nervous  disease  in  the .  juror,  which  incapacitated 
him  to  deliberate  or  confer  upon  his  case,  they  were  not  based 
upon  any  personal  examination,  but  were  premised  upon  the 
statements  given  them.  In  view  of  the  evidence  as  to  his 
physical  and  mental  condition  upon  actual  examination,  as  to 
the  facts  of  his  past  life  and  of  his  condition  for  weeks  after 
the  trial,  the  learned  recorder  could  nut  well  have  decided 
otherwise  than  he  did  and  I  think  we  must  agree  with  him 
that  the  opinions  of  the  experts  for  the  People  were  warranted 
by  the  evidence  and  that  those  of  the  defendant's  experts 
were  not. 
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The  elaborate  opinion,  which  he  deKvered  upon  the  denial 
of  the  motion  for  a  new  trial,  contains  a  conscientious  and 
able  review  of  the  question  and  is  perfectly  satisfactory. 

I  find  no  other  questions  demanding  our  consideration  and, 
after  the  most  patient  consideration  of  the  extended  briefs  of 
counsel  and  of  this  extraordinarily  large  record,  covering  a 
trial  of  over  a  month  and  the  subsequent  proceedings  upon 
the  motion  for  a  new  trial,  my  conclusion  is  that  the  defend- 
ant had  a  just  and  fair  trial  and  that  we  should  affirm  the 
judgment  of  conviction  appealed  from. 

All  concur. 

Judgment  affirmed. 
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The  legislature,  in  the  exercise  of  its  power  to  conserve  the  public  health, 
safety  or  welfare,  may  direct  that  certain  improvements  or  alterations 
shall  be  made  in  existing  houses  at  the  owners'  expense,  and  while  the 
requirement  must  not  be  unreasonable,  either  with  reference  to  its 
nature  or  cost,  yet,  when  it  clearly  appears  that  it  tends,  in  some  plain 
and  appreciable  manner,  to  guard  and  protect  the  public  in  the  respects 
specified;  that  it  bears  equally  upon  all  members  of  the  same  class,  and 
that  the  cost  will  not  be  unreasonable,  considering  the  character  of  the 
work  required,  with  reference  to  the  object  to  be  attained,  the  require- 
ment is  constitutional  and  valid. 

It  is  not  requisite  to  the  validity  of  a  legislative  enactment  of  a  police 
nature,  which  may  disturb  the  enjoyment  of  individual  rights,  that  pro- 
vision for  compensation  for  such  disturbance  be  made,  where  the  act 
does  not  appropriate  private  property,  but  simply  regulates  its  use  and 
enjoyment  by  the  owner. 

The  provision  of  the  New  York  Consolidation  Act  (g  663,  chap.  410,  Laws 
of  1882,  amended  by  chap.  84,  Laws  1887),  declaring  that  tenement 
houses  in  the  city  previously  erected  shall  be  furnished  by  the  owners 
with  water,  **  when  they  shall  be  directed  so  to  do  by  the  board  of  health, 
in  sufficient  quantity  at  one  or  more  places  on  each  floor  occupied  or 
intended  to  be  occupied  by  one  or  more  famiUes,"  is  a  proper  exercise 
of  the  police  power  of  the  state,  both  as  a  guard  to  the  public  health 
and  as  a  protection  against  fire,  and  is  constitutional.  (Bartlbtt,  J,, 
dissenting.) 
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The  language  of  the  provision  requiring  the  supply  of  water  to  be  "  in 
sufficient  quantity  at  one  or  more  places  on  each  floor  "  does  not  leave 
the  number  of  places  of  supply  entirely  to  the  discretion  of  the  board 
of  health;  one  place  on  each  floor,  if  it  can  be  made  fairly  accessible  to 
all  the  occupants  of  the  floor,  is  all  that  can  be  required.  (Bartlett, 
J.,  dissenting.) 

The  health  department  ef  said  city  caused  to  be  served  on  defendant's 
agent  a  notice  requiring  it  to  provide  "suitable  appliances  to  receive 
and  distribute  a  supply  ot  water  for  domestic  use  "  on  the  floors  speci- 
fied of  two  buildings  owned  by  it,  within  a  time  specified.  In  an  action 
to  recover  penalties  imposed  by  the  act  for  a  failure  to  comply  with  said 
notice,  defendant  claimed  that  the  houses  in  question  were  not  tenement 
houses  TOthin  the  meaning  of  the  act.  They  were  houses  constructed 
many  years  ago  as  dwelling  houses,  each  with  two  stories,  an  attic  and 
basement,  and  their  internal  arrangements  had  not  been  altered;  one  of 
the  houses,  however,  was  occupied  by  three  families,  the  other,  by  six. 
Held,  that  the  claim  was  untenable. 

Defendant  offered  evidence  on  the  trial  as  to  the  necessary  cost  of  comply- 
ing with  the  order;  also,  that  the  introduction  of  the  appliances  called 
for  with  the  necessary  sinks  and  waste  pipes  would  cause  great  danger 
of  injury  to  the  property  through  the  freezing  of  the  water  in  the  pipes 
in  the  winter  season,  and  that  no  complaints  in  reference  to  the  want  of 
water  had  been  made  to  defendant  by  the  occupants  of  the  buildings. 
This  evidence  was  objected  to  and  excluded.     Held,  no  error. 

Defendant  set  up  as  a  defense  that  the  order  could  not  be  complied  with 
except  by  the  expenditure  of  considerable  money,  and  as  the  order  was 
made  without  notice  its  effect  wy  to  deprive  defendant  of  its  property 
without  a  hearing  or  opportunity  to  present  any  defense,  and  so  that  it 
deprived  defendant  of  its  property  without  due  process  of  law.  Held, 
untenable. 

Defendant  claimed  that  the  statutory  provision  does  not  authorize  the 
notice  given  requiring  appliances  to  furnish  "a  supply  of  water  for 
domestic  use."  Held,  untenable;  that  the  provision  necessarily  requires 
some  appliances  to  supply  the  water;  and  that  it  was  within  the  intent 
of  the  provision  to  provide  water  for  {he  use  of  the  families  occupying 
the  tenement  houses,  and  this  necessarily  includes  a  sufficient  supply 
for  domestic  use. 

(Argued  January  15,  1895 ;  decided  February  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  Kew  York,  made 
January  4, 1892,  which  sustained  exceptions  taken  by  defend- 
ant to  a  verdict  in  favor  of  plaintiff  directed  by  the  court  and 
granted  a  new  trial. 

SiCKELS — Vol.  C.        5 
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The  action  was  brought  by  the  plaintiff,  by  virtue  of 
several  acts  of  the  legislature  giving  it  power  in  certain 
cases  to  commence  an  action  in  its  own  name,  for  the 
purpose  of  recovering  the  amount  of  $200,  being  the  penalty 
for  twenty  days  violation  by  the  defendant  of  the  act  here- 
inafter mentioned,  relative  to  the  supply  of  water  in  sev- 
eral tenement  houses  owned  by  the  defendant.  The  defend- 
ant denied  some  of  the  allegations  of  the  complaint,  and  set 
up  also,  as  one  of  the  defenses  to  the  action,  that  the  statute 
upon  which  the  complaint  is  founded  is  unconstitutional. 
Each  party  moved  after  the  evidence  was  in  that  a  verdict  be 
directed  in  its  favor.  The  motion  on  the  part  of  the  plaintiff 
was  granted,  and  that  on  the  part  of  the  defendant  was  denied. 
The  defendant  excepted  to  these  decisions,  and  the  court 
directed  defendant's  exceptions  to  be  heard  in  the  first  instance 
at  the  General  Term  and  that  judgment  upon  the  verdict  for 
the  plaintiff  be  in  the  meantime  suspended.  The  General 
Term  sustained  defendant's  exceptions  and  made  an  order 
granting  a  new  trial  and  from  that  order  the  plaintiff  appeals 
here. 

The  cause  of  action  is  founded  upon  section  663  of  the 
Consolidation  Act  relating  to  the  city  of  New  York,  as  such 
section  was  amended  by  chapter  84  of  the  Laws  of  1887. 
After  making  various  provisions  in  prior  sections  for  the 
pl'oper  construction  and  ventilation  of  tenement  houses  in  the 
city  of  New  York,  the  legislature,  by  the  amendment  of  1887, 
enacted  as  follows : 

"  §  663.  Every  such  house  erected  after  May  14th,  1867,  or 
converted,  *  *  *  shall  have  Croton  or  other  water 
furnished  in  sufiicient  quantity  at  one  or  more  places  on  each 
floor,  occupied  or  intended  to  be  occupied  by  one  or  more 
families ;  and  all  tenement  houses  shall  be  furnished  with  a  like 
supply  of  water  by  the  owners  thereof  whenever  they  shall  be 
directed  so  to  do  by  the  board  of  health.  But  a  failure  in  the 
general  supply  of  water  by  the  city  authorities  shall  not  be 
construed  to  be  a  failure  on  the  part  of  the  owner,  provided 
that  proper  amd  suitable  appliances  to  receive  and  distribute 
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atich  water  are  placed  in  said  house.  Provided,  that  the  board 
of  health  shall  see  to  it  that  all  tenement  houses  are  so  supplied 
before  January  first,  eighteen  hundred  and  eighty-nine." 

The  rest  of  the  section  is  not  material. 

It  appeared  upon  the  trial  that  the  defendant  was  the  owner 
of  certain  houses  in  the  city  of  New  York  known  as  numbers 
59,  77,  84  and  86  Charlton  street,  and  on  the  20th  of  March, 
1891,  the  plaintiff  caused  to  be  served  on  the  agent  of  the 
defendant  a  notice  requiring  the  defendant  in  conformity  with 
the  provisions  of  the  Sanitary  Code,  to  alter,  repair,  cleanse 
and  improve  the  premises  above  mentioned,  and  directing  that 
suitable  "  appliances  to  receive  and  distribute  a  supply  of  water 
for  domestic  use  be  provided  on  the  top  floor  of  No.  59,  the 
basement,  first  and  second  floors  of  No.  77,  the  basement,  first, 
second  and  third  floors  of  No.  84,  and  the  basement  and  attic 
of  86 ; "  and  the  defendant  was  required  to  comply  with  the 
requirements  within  flve  days  from  the  receipt  of  the  notice, 
and  it  was  also  stated  in  the  notice  that  any  application  for  a 
necessary  extension  of  time  or  for  the  suspension  of  any  part 
of  the  requirements  contained  in  the  written  notice  should  be 
made  to  the  health  department  at  the  time  and  place  desig- 
nated in  the  notice.  This  action  was  brought  against  defend- 
ant as  owner  of  houses  Nos.  77  and  84  Charlton  street.  The 
defendant  claims  that  the  houses  in  question  were  not  tenement 
houses  as  that  word  is  popularly  used ;  that  they  were  houses  con- 
structed many  years  ago  as  dwelling  houses,  and  they  have  never 
been  altered  with  reference  to  their  internal  arrangement  so  as 
to  convert  them  into  what  would  popularly  be  called  tenement 
houses.  They  were  old-fashioned  dwelling  houses,  two-story, 
attic  and  basement.  There  were  hydrants  in  the  back  yards 
accessible  to  all  tenants  of  the  houses ;  but  the  proof  in  the 
case  shows  that  at  No.  77  Charlton  street  there  were  three 
families,  and  in  No.  84  there  were  six  families,  and  the  houses 
came  clearly  and  distinctly  under  the  definition  of  tenement 
houses,  as  enacted  by  section  666  of  the  Consolidation  Act,  as 
amended  by  the  Laws  of  1887  (Chap.  84,  p.  100).  It  is 
claimed  on  the  part  of  the  defendant  that  the  buildings  are  in 
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a  transition  neighborhood  which  will  be  shortly  required  for 
business  structures;  that  they  are  not  in  a  neighborhood 
where  all  or  many  of  the  large  buildings  which  are  known  as 
tenement  houses  in  the  popular  meaning  of  the  word  are  situ- 
ated, and  that  these  houses  are  not  really  within  the  reason 
of  the  statute.  The  defendant  offered  on  the  trial  to  give 
testimony  as  to  the  necessary  cost  of  complying  with  the 
order  of  the  board  of  health,  which  was  excluded,  and  the 
defendant  excepted.  Defendant  also  offered  to  prove  that 
the  introduction  of  appliances  to  furnish  water  on  each  floor, 
and  the  required  sinks  and  waste  pipes  to  connect  with  the 
sewer,  would  cause  great  danger  of  injury  to  the  property 
through  the  water  in  the  pipes  freezing  and  the  pipes  burst- 
ing in  the  winter  season ;  also  that  no  complaints  had  been 
made  to  the  defendant  corporation  by  th'e  occupants  of  these 
houses  in  reference  to  the  want  of  water.  All  this  evidence 
was  excluded  under  the  objection  of  the  plaintiff  and  upon 
the  exception  of  the  defendant. 

The  General  Term  of  the  Common  Pleas  granted  leave  to 
plaintiff  to  appeal  from  its  order  granting  a  new  trial  on  the 
ground  that  a  question  of  law  was  involved  which  ought  to 
be  reviewed  by  this  court. 

lioger  Foster  for  appellant.  •   The  statute  is  a  lawful  exer- 
cise of  the  police  power  both  for  the  protection  of  the  health 
of  the  community  and  protection  against  lire.     (Laws  of  1884:. 
chap.  448 ;  Coimn,  v.  Roberta^  155  Mass.  281 ;  Bcmcroft  v. 
Cambridge,  126  id.  438;  Trair  v.  B.  D,  Co.,  144  id.  623 
Coram,  v.  Ahhott,  160  id.   282 ;  In  re  Paul,  94  K  Y.  497 
People  V.  King,  110  id.  418 ;  PeopU  v.  Budd,  117  id.  1 
In  re  Jacobs,  98  id.  98 ;  People  v.  Ewer,  141  id.  129 ;  Ex 
parte  Fiske,  72  Cal.   125  ;  Wadleigh  v.  Gilman,  12  Maine, 
403 ;  King  v.  Davenport,  98  111.  305  ;  Allen  v.  Taunton,  19 
Pick.  485.)    An  abundant  and  accessible  supply  of  water  is  a 
necessity  for  the  protection  of  the  health  of  the  community 
and  for  protection  against  fire ;  and  is  always  the  subject  of 
police  regulations.     {State  v.   City  of  Toledo,  48  Ohio  St. 
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112  ;  Lombard  v.  Steams^  4  Cush.  60.)  It  is  not  a  taking  of 
property  to  compel  an  owner  to  improve  or  alter  the  con- 
dition of  his  property  although  he  is  thereby  put  to  some 
expense.  {Thorpe  v.  M.  &  B.  H.  li.  Co.,  27  Vt.  140 ;  M. 
<&  S,  JR.  Co.  V.  Emmons,  149  U.  S.  364;  iT.  T.  <&  N.  E.  R. 
R.  Co.  V.  Bristol,  151  id.  556 ;  PeopU  ex  rel  v.  B.  &  A.  R. 
R.  Co.,  70  N.  Y.  569 ;  C  C.  d6  A.  R.  R.  Co.  v.  OMes,  142 
U.  S.  386;  People  v.  Bxtdd,  117  K.  Y.  1;  In  re  God- 
dard,  16  Pick.  504 ;  Dcwidson  v.  City  of  New  Orlea/ns, 
96  U.  S.  97,  106;  Wurts  v.  Jloagland,  114  id.  606; 
Donnelly  v.  Debuer,  58  Wis.  461 ;  Norfleet  v.  Crom^ 
well,  70  K  C.  634;  Anderson  v.  Kerns,  14  Ind.  199; 
O'Reilly  v.  K  V.  D.  Co.,  32  id.  169 ;  Braining  Comrs. 
Case,  11  La.  Ann.  338;  Williams  v.  Mayor,  etc.,  2 
Mich.  560 ;  Sessions  v.  Crinkleton,  20  Ohio  St.  349 ; 
Dingley  v.  City  of  Boston,  100  Mass.  544 ;  Bancroft  v.  City 
of  Cambridge,  126  id.  438 ;  Hadgar  v.  Suprs.,  47  Cal.  222 ; 
French  v.  Kirkland,  1  Paige,  117;  Phillips  y.Wickhum, 
Id.  590;  Woodruff  y.  Fishei^  17  Barb.  224;  Vanderbilt  v. 
Ado/ms,  7  Cow.  349  ;  WadUigh  v.  Oilman,  12  Maine,  403 ; 
Cordes  v.  Miller,  39  Mich.  581 ;  Mugler  v.  Kansas,  123  IT. 
S.  623 ;  Rideout  v.  ^m>aj,  148  Mass.  368.)  The  General  Term 
erred  in  supposing  that  they  were  bound  by  the  evidence  on 
the  trial,  and  must  determine  from  it  alone,  whether  tlie  stat- 
ute tended  to  promote  the  health  of  the  residents  in  the  houses. 
(  WaUut  V.  Wade,  103  U.  S.  683.)  The  act  is  not  unconstitu- 
tional because  of  its  failure  to  expressly  direct  that  the  owner 
of  a  tenement  shall  be  given  notice  and  a  hearing  before  he  is 
ordered  to  connect  his  building  with  the  Croton  water  pipes. 
{Stuart  V.  Palmer,  74  N.  Y.  183 ;  Spencer  v.  Merchant,  100 
id.  585;  C.  cfe  G.  T.  R.  Co.  v.  Wdlman,  143  U.  S.  339.)  If 
notice  was  necessary  it  will  be  presumed  that  it  was  given. 
{Paulser  v.  Portland,  149  U.  S.  30.)  The  order  was  suffi- 
cient. (Laws  of  1882,  chap.  410,  §  663.)  In  case  of  doubt 
the  court  will  sustain  the  constitutionality  of  the  statute. 
{People  V.  Budd,  117  N.  Y.  1,  29.)  Should  this  court  be  of 
the  opinion  that,  on  account  of  any  technical  insufficiency  in 
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the  proof  there  was  error  upon  the  trial,  we  urge  that  it 
express  its  opinion  on  the  constitutionality  of  the  statute,  in 
order  that  the  public  health  may  no  longer  suffer  by  the  ina- 
bility of  the  plaintiffs  to  enforce  it.  {People  ex  reh  v. 
lyOench,  lll.N.  Y.  369,  361;  Minor  v.  Happersett,  21 
Wall.  162.) 

S,  P.  Nash  for  respondents.  The  acts  of  the  legislature 
which  impose  the  duty  of  supplying  water  on  each  floor  of 
the  houses  described  cannot  be  sustained  as  a  proper  exercise 
of  police  power.  ( ViUage  of  Carthage  v.  Frederick^  122  N. 
Y.  268 ;  People  v.  OiUon,  109  id.  389 ;  People  v.  Marx^  99 
id.  377 ;  People  v.  Aremherg^  125  id.  123 ;  In  re  Jacobs^  98 
id.  98 ;  City  of  Rocheeter  v.  Simpson^  67  Hun,  36.)  It  is 
sometimes  said  that  legislation  which  is  ostensibly  in  the  inter- 
est of  public  health  will  be  presumed  to  be  so.  This  is  not  a 
legal  presumption,  and  all  that  can  reasonably  be  meant  by  it  is 
that  the  courts  will  not  declare  laws  supposed  to  have  been 
passed  in  the  proper  exercise  of  the  police  power  unconstitu- 
tional, unless  it  is  plain  that  they  are  not  within  such  power* 
{In  re  Jacobs,  98  N.  Y.  98 ;  128  id.  55  ;  Laws  of  1882,  chap. 
410,  §  663 ;  Laws  of  1893,  chap.  189.)  But  assuming  that 
the  legislation  is  vaUd,  and  that  the  houses  in  question  are 
within  its  terras,  the  penalties  imposed  were  not  recoverable. 
{People  V.  Bd,  of  Health,  68  Hun,  596.)  That  the  general 
effect  of  the  legislation  under  consideration  is  simply  to  take 
the  property  of  one  person  for  the  benefit  of  another  is  appar- 
ent from  the  uses  to  which  the  penalties  imposed  are  to  be 
devoted.  (Laws  of  1882,  chap.  410,  §§  194,  665.)  The  legis- 
lation under  review  is  a  burden  imposed  upon  landlords  for 
the  ease  and  comfort  of  tenants  and  clearly  in  violation  of 
constitutional  guaranties.     {Foster  v.  Scott,  136  N.  Y.  577.) 

Peckham,  J.  The  recovery  in  this  case  is  founded  upon 
that  portion  of  the  Consolidation  Act  which  requires  that  all 
houses  of  a  certain  description,  upon  the  direction  of  the  board 
of  health,  shall  be  provided  with  Oroton  or  other  water  in 
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enfficient  quantity  at  one  or  more  places  on  each  floor,  occu- 
pied, or  intended  to  be  occupied,  by  one  or  more  families. 
The  defendant,  among  other  things,  alleges  as  a  defense  that 
the  order  of  the  board  of  health  directing  the  defendant  to 
furnish  the  water  as  provided  by  the  statute  was  made  with- 
out notice  to  it,  and  that,  as  it  could  not  be  complied  with 
excepting  by  the  expenditure  of  a  considerable  amoimt  of 
money,  the  result  would  be  to  deprive  the  defendant  of  its 
property  without  a  hearing  and  an  opportunity  to  show  what 
defense  it  might  have,  and  that  it  in  fact  deprived  the  defend- 
ant of  its  property  without  due  process  of  law.  There  was  no 
arrangement  in  either  of  these  houses  in  question  for  the  sup- 
plying of  the  Croton  or  other  water  to  the  occupants  of  each 
floor  at  the  time  when  the  order  of  the  board  of  health  was 
made ;  such  order  could  not,  therefore,  be  complied  with  on 
the  part  of  the  defendant  without  the  expenditure  of  money 
for  that  purpose.  That  fact  must  be  assumed,  and  even  upon 
that  assumption  we  do  not  think  the  act  is  invalid  on  the 
alleged  ground  that  it  deprives  the  defendant,  if  enforced,  of 
its  property  without  due  process  of  law.  The  act  must  be  \ 
sustained,  if  at  all,  as  an  exercise  of  the  police  power  of  the 
state.  It  has  frequently  been  said  that  it  is  difficult  to  give  / 
any  exact  definition  which  shall  properly  limit  and  describe 
such  power.  It  must  be  exercised  subject  to  the  provisions 
of  both  the  Federal  and  State  Constitutions,  and  the  law 
passed  in  the  exercise  of  such  power  must  tend  in  a  degree  ^ 
that  is  perceptible  and  clear  towards  the  preservation  of  \ 
the  lives,  the  health,  the  morals  or  the  welfare  of  the  com- 
munity, as  those  words  have  be#n  used  and  construed  in  many 
cases  heretofore  decided.  Numerous  cases  have  arisen  in  this 
state  where  the  power  of  the  legislature  was  questioned,  and 
where  the  exercise  of  that  power  was  affirmed  or  denied  for  the 
reasons  given  therein.  (See  People  v.  Marx,  99  N.  Y.  377 ; 
Matter  of  Jacobs,  98  id.  98 ;  People  v.  GilUon,  109  id.  389 ; 
People  V.  Arensherg,  106  id.  123,  and  many  cases  cited  in 
these  cases.  See,  also,  Slaughter  House  Cases,  16  Wall.  36, 
62 ;  BarUer  v.  Connolly,  113  U.  S.  27 ;  Gas  Co,  v.  Light  Co., 
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115  id.  650 ;  Boston  Beer  Co.  v.  Maasdchusetts^  97  id.  25.)  The 
act  must  tend  in  some  appreciable  and  clear  way  towards  the 
SiCComplishment  of  some  one  of  the  purposes  which  the  legis- 
lature has  the  right  to  accomplish  under  the  exercise  of  the 
police  power.  It  must  not  be  exercised  ostensibly  in  favor  of 
the  promotion  of  some  such  object  while  really  it  is  an  eva- 
sion thereof  and  for  a  distinct  and  totally  different  purpose, 
and  the  courts  will  not  be  prevented  from  looking  at  the  true 
character  of  the  act  as  developed  by  its  provisions  by  any 
statement  in  the  act  itself  or  in  its  title  showing  that  it  was 
ostensibly  passed  for  some  object  within  the  police  power. 
The  court  must  be  enabled  to  see  some  clear  and  real  connec- 
tion between  the  assumed  purpose  of  the  law  and  the  actual 
provisions  thereof,  and  it  nmst  see  that  the  latter  do  tend  in 
some  plain  and  appreciable  manner  towards  the  accomplish- 
ment of  some  of  the  objects  for  which  the  legislature  may  use 
this  power. 

First  Assuming  that  this  act  is  a  proper  exercise  of  the 
power  in  its  general  features  we  do  not  think  that  it  can  be 
regarded  as  invalid  because  of  the  fact  that  it  will  cost  money 
to  comply  with  the  order  of  the  board  for  which  the  owner  is 
to  receive  no  compensation  or  because  the  board  is  entitled  to 
make  the  order  under  the  provisions  of  the  act  witliout  notice 
to  and  a  hearing  of  the  defendant.  As  to  the  letter  objection 
it  may  be  said  that  in  enacting  what  shall  be  done  by  the  citizen 
for  the  purpose  of  promoting  the  public  health  and  safety  it  is 
not  usually  necessary  to  the  validity  of  legislation  upon  that 
subject  that  he  shall  be  heard  before  he  is  bound  to  comply 
with  the  direction  of  the  legislature.  {People  ex  rel,  v.  Board 
of  Healthy  140  N.  Y.  1,  6.)  The  legislature  has  power  and  has 
exercised  it  in  countless  instances  to  enact  general  laws  upon 
the  subject  of  the  public  health  or  safety  without  providing 
that  the  parties  who  are  to  be  affected  by  those  laws  shall  first 
be  heard  before  they  shall  take  effect  in  any  particular  case. 
So  far  as  this  objection  of  want  of  notice  is  concerned  the  case 
is  not  materially  altered  in  principle  from  what  it  would  have 
been  if  the  legislature  had  enacted  a  general  law  that  all  own- 


1895.]  Health  Department  v.  REcrroB,  etc.  41 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Pgckham,  J. 

ere  of  tenement  lionses  should,  within  a  certain  period  named 
in  the  act,  furnish  the  water  as  directed.  Indeed,  this  act  does 
contain  such  a  provision,  but  the  plaintiff  has  not  proceeded 
under  it.  If  in  such  case  the  enforcement  of  the  direct  command 
of  the  legislature  were  not  to  be  preceded  by  any  hearing  on 
the  part  of  any  owner  of  a  tenement  house,  no  provision  of 
the  State  or  Federal  Constitution  would  be  violated.  The 
fact  that  the  legislature  has  chosen  to  delegate  a  certain  por- 
tion of  its  power  to  the  board  of  health,  and  to  enact  that  the 
owners  of  certain  tenement  houses  should  be  compelled  to 
furnish  this  water  after  the  board  of  health  had  so  directed, 
would  not  alter  the  principle,  nor  would  it  be  necessary  to 
provide  that  the  board  should  give  notice  and  afford  a  hearing 
to  the  owner  before  it  made  such  order.  I  have  never  under- 
stood that  it  was  necessary  that  any  notice  should  be  given 
under  such  circumstances  before  a  provision  of  this  nature 
<50uld  be  carried  out. 

As  to  the  other  objection,  no  one  would  contend  that  the 
amount  of  the  expenditure  which  an  act  of  this  kind  may 
«ause,  whether  with  or  without  a  hearing,  is  within  the  abso- 
lute discretion  of  the  legislature.  It  cannot  be  claimed  that  it 
would  have  the  right,  even  under  the  exercise  of  the  police 
power,  to  command  the  doing  of  some  act  by  the  owner  of 
property  and  for  the  purpose  of  carrying  out  some  provision 
of  law,  which  act  could  only  be  performed  by  the  expendi- 
ture of  a  large  and  unreasonable  amount  of  money  on  the  part 
of  the  owner.  If  such  excessive  demand  were  made  the  act 
would  without  doubt  violate  the  constitutional  rights  of  the 
individual.  The  exaction  must  not  alone  be  reasonable  when 
•compared  with  the  amount  of  the  work  or  the  character  of  the 
improvement  demanded.  The  improvement  or  work  must  in 
itself  be  a  reasonable,  proper  and  fair  exaction  when  considered 
with  reference  to  the  object  to  be  attained.  If  the  expense  to  the 
individual  under  such  circumstances  would  amount  to  a  very 
large  and  unreasonable  sum,  that  fact  would  be  a  most  mate- 
rial one  in  deciding  whether  the  method  or  means  adopted  for 
the  attainment  of  the  main  object  were  or  were  not  an  unreason- 
SicKBLS — Vol.  C.        6 
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able  demand  upon  the  individual  for  the  benefit  of  the  public. 
Of  this  the  courts  must,  within  proper  limits,  be  the  judges. 
We  may  own  our  property  absolutely  and  yet  it  is  subject  to 
the  proper  exercise  of  the  police  power.  We  have  surren- 
dered to  that  extent  our  right  to  its  unrestricted  use.  It  must 
be  so  used  as  not  improperly  to  cause  harm  to  our  neighbor, 
including  in  that  description  the  public  generally.  There  are 
sometimes  necessary  expenses  which  inevitably  grow  out  of 
the  use  to  which  we  may  put  our  property  and  which  we  must 
incur,  either  voluntarily  or  else  under  the  direction  of  the  legis- 
lature, in  order  that  the  general  health,  safety  or  welfare  may 
be  conserved.  The  legislature,  in  the  exercise  of  this  power, 
may  direct  that  certain  improvements  shall  be  made  in  exist- 
ing houses  at  the  owners'  expense,  so  that  the  health  and  safety 
of  the  occupants  and  of  the  public  through  them  may  be 
guarded.  These  exactions  must  be  regarded  as  legal  &o 
long  as  they  bear  equally  u])on  all  members  of  the  same  class 
and  their  cost  does  not  exceed  what  may  be  termed  one  of  the 
conditions  upon  which  individual  property  is  held.  It  must 
not  be  an  unreasonable  exaction  either  with  reference  to  iis 
nature  or  its  cost.  Within  this  reasonable  restriction  the 
power  of  the  state  may,  by  police  regulations,  so  direct  the 
use  and  enjoyment  of  the  property  of  the  citizen  that  it  shall 
not  prove  pernicious  to  his  neighbors  or  to  the  public  generally. 
The  difference  between  what  is  and  what  is  not  reasonable^ 
frequently  constitutes  the  dividing  line  between  a  valid  and* 
void  enactment  by  the  legislature  in  the  exercise  of  its  police 
power.  In  commenting  on  the  difference  of  degree  in  any 
given  case  which  would  render  an  act  valid  or  otherwise,  Mr. 
Justice  Holmes,  in  Hideout  v.  ITnox,  speaking  for  the 
Supreme  Court  of  Massachusetts,  said  :  "  It  may  be  said  that 
the  difference  is  only  one  of  degree ;  most  differences  are 
when  nicely  analyzed.  At  any  rate,  difference  of  degree  is 
one  of  the  distinctions  by  which  the  right  of  the  legislature  to 
exercise  police  power  is  determined.  Some  small  limitations 
of  previously  existing  rights  incident  to  property  may  be 
imposed  for  the  sake  of  preventing  a  manifest  evil ;  larger 
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ones  could  not  be  except  by  the  exercise  of  the  right  of  emi- 
nent domain."  (148  Mass.  368,  372.  See,  ako,  Miller  v.  Hbr- 
ton,  152  id.  540,  at  547.)  The  case  of  JStuart  v.  Palmer  (74  N. 
Y.  183)  is  an  example  of  the  exercise  of  the  taxing  power  of 
the  state  and  other  considerations  obtain  in  such  cases. 

Laws  and  regulations  of  a  police  nature,  though  they  may 
disturb  the  enjoyment  of  individual  rights,  are  not  unconstitu- 
tional, though  no  provision  is  made  for  compensation  for  such 
disturbances.  They  do  not  appropriate  private  property  for 
public  use,  but  simply  regulate  its  use  and  enjoyment  by  the 
owner.  If  he  suffer  injury,  it  is  either  damnum  absque 
injuria,  or,  in  the  theory  of  the  law,  he  is  compensated  for  it 
by  sharing  in  the  general  benefits  which  the  regulations  are 
intended  and  calculated  to  secure.  (1  Dillon  on  Mun.  Corp. 
[4th  ed.]  sec.  141  and  note  2  ;  Com.  v.  Alger,  7  Cush.  83, 84^ 
86 ;  Balcer  v.  City  of  Boston,  12  Pick.  184,  193 ;  Clark  v. 
Mayor  of  /Syracuse,  13  Barb.  32, 36.)  The  state,  or  its  agent 
in  enforcing  its  mandate,  takes  no  property  of  the  citizen 
when  it  simply  directs  the  making  of  these  improvements. 
As  a  result  thereof  the  individual  is  put  to  some  expense  in 
complying  with  the  law,  by  paying  mechanics  or  other  labor- 
ers to  do  that  which  the  law  enjoins  upon  the  owner,  but  so 
long  as  the  amount  exacted  is  limited  as  stated,  the  property 
of  the  citizen  has  not  been  taken  in  any  constitutional  sense 
without  due  process  of  law. 

Instances  are  numerous  of  the  passage  of  laws  which  entail 
expense  on  the  part  of  those  who  must  comply  with  them 
and  where  such  expense  must  be  borne  by  them  without  any 
hearing  or  compensation  because  of  the  provisions  of  the  law. 
{Thorpe  v.  R,  R.  Co,,  27  Vt.  140-152.)  One  of  the  late 
instances  of  this  kind  of  legislation  is  to  be  found  in  the  law 
regulating  manufacturing  establishments.  (Laws  of  1887, 
chap.  462.)  The  provisions  of  that  act  could  not  be  carried 
out  without  the  expenditure  of  a  considerable  sum  by  the 
owners  of  a  then  existing  factory.  Hand  rails  to  stairs,  hoist- 
ing shafts  to  be  inclosed,  automatic  doors  to  elevators,  auto- 
matic shifters  for  throwing  off  belts  or  pulleys,  and  fire 
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escapes  on  the  outside  of  certain  factories,  all  these  were 
required  by  the  legislature  from  such  owner  and  without  any 
direct  compensation  to  him  for  such  expenditure.  Has  the 
legislature  no  right  to  enact  laws  such  as  this  statute  regard- 
ing factories  unless  limited  to  factories  to  be  thereafter  built  ? 
Because  the  factory  was  already  built  when  the  act  was  passed, 
was  it  beyond  the  legislative  power  to  provide  such  safe- 
guards to  life  and  health  as  against  all  owners  of  such  prop- 
erty unless  upon  the  condition  that  these  expenditures  to  be 
incurred  should  ultimately  come  out  of  the  public  purse  ?  I 
think  to  so  hold  would  be  to  run  counter  to  the  general  course 
of  decisions  regarding  the  validity  of  laws  of  this  character 
and  to  mistake  the  foundation  upon  which  they  are  placed. 
{Goatea  v.  Mayor^  etc.^  7  Cowen,  585,  604;  Cooley's  Const. 
Lim.  [5th  ed.]  chap.  16,  page  706,  etc.) 

Any  one  in  a  crowded  city  who  desires  to  erect  a  building 
is  subject  at  every  turn  almost  to  the  exactions  of  the  law  in 
regard  to  provisions  for  health,  for  safety  from  fire  and  for 
other  purposes.  He  is  not  permitted  to  build  of  certain 
materials  within  certain  districts  because  though  the  materials 
may  be  inexpensive  they  are  inflammable,  and  he  must  build  in 
a  certain  manner.  Theaters  and  hotels  are  to  be  built  in 
accordance  with  plans  to  be  inspected  and  approved  by  the 
agents  of  the  city ;  other  public  buildings  also ;  and  private 
dwellings  within  certain  districts  are  subject  to  the  same  super- 
vision, and  in  carrying  out  all  these  various  acts  the  owner  is 
subjected  to  an  expense  much  greater  than  would  have  been 
necessary  to  have  completed  his  building  if  not  compelled  to 
complete  it  in  the  manner,  of  the  materials  and  under  the  cir- 
cumstances prescribed  by  various  acts  of  the  legislature.  And 
yet  he  has  never  had  a  hearing  in  any  one  of  these  cases,  nor 
does  he  receive  any  compensation  for  the  increased  expense  of 
his  building,  rendered  necessary  in  order  to  comply  with  the 
police  regulations.  I  do  not  see  that  the  principle  is  sub- 
stantially altered  where  the  case  is  one  of  an  existing  building 
and  it  is  to  be  subjected  to  certain  alterations  for  the  purpose 
of  rendering  it  either  less  exposed  to  the  danger  from  fires  or 
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its  occui)ant8  more  secure  from  disease.  In  both  cases  the 
object  must  be  within  some  of  the  acknowledged  purposes 
of  the  police  power  and  such  purpose  must  be  possible  of 
accomplishment  at  some  reasonable  coat,  regard  being  had  to 
all  the  surrounding  circumstances.  There  might  at  first 
seem  to  be  some  difference  as  to  the  principle  which  obtained 
in  enacting  conditions  upon  complying  with  which  the  owner 
might  be  permitted  to  erect  a  structure  within  the  limits 
of  a  city  or  village  or  for  certain  purposes,  and  the  enact- 
ment of  provisions  which  would  necessitate  the  alteration  of 
structures  already  in  existence.  In  the  first  case  it  might  be 
urged  that  the  discretion  of  the  legislature  in  enacting  condi- 
tions for  building  might  be  more  extensive,  because  the  owner 
would  be  under  no  necessity  of  building ;  it  would  be  a  mat- 
ter of  choice  and  not  of  compulsion,  and  in  choosing  to  build 
it  might  be  said  that  he  accepted  the  condition,  while  in  the 
second  case  he  would  have  no  choice  and  would  be  compelled 
to  alter  or  improve  the  existing  building  as  directed  by  the 
law.  The  difference,  however,  is,  as  it  seems  to  me,  really 
not  one  of  principle,  but  only  of  circumstances.  Although 
the  owner  in  the  one  case  is  not  compelled  to  build,  yet  he  is 
limited  in  the  use  to  which  he  may  put  his  property  by  the 
provisions  of  the  law.  He  cannot  build  as  he  wishes  to,  unless 
upon  the  condition  of  a  compliance  with  the  law,  and  he  may 
very  probably  be  so  situated  as  to  location  of  property,  and  in 
other  ways,  that  it  is  really  a  necessity  for  him  to  use  his  prop- 
erty in  the  way  proposed,  and  which  he  cannot  do  without 
expending  considerable  sums  above  what  he  otherwise  would 
be  called  upon  to  do  in  order  to  comply  with  those  provisions. 
They  must,  therefore,  be  reasonable,  as  already  stated.  When 
one's  use  of  his  property  is  thus  circumscribed  and  limited, 
what  might  otherwise  be  called  his  rights  are  plainly  inter- 
fered with,  and  the  justification  therefor  can  only  be  found  in 
this  police  power.  So,  when  the  owner  of  an  existing  struct- 
ure is  called  upon  to  make  such  alterations,  while  the  neces- 
sity may  seem  to  be  more  plainly  present,  still  it  may  exist 
in  both  cases,  and  the  only  justification  in  either  is  the  same. 
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Under  the  police  power  persons  and  property  are  subjected  to 
aU  kinds  of  restraints  and  burdens  in  order  to  secure  the  gen- 
eral comfort  and  health  of  the  public. 

The  citizen  cannot,  under  this  act,  be  punished  in  any  way, 
nor  can  any  penalty  be  recovered  from  him  for  an  alleged 
non-compliance  with  any  of  its  provisions  or  with  any  order  of 
the  board  of  health  without  a  trial.  The  punishment  or  pen- 
alties provided  for  in  section  665  cannot  be  enforced  without 
A  trial  under  due  process  of  law,  and  upon  such  trial  he  has 
An  opportunity  to  show  whatever  facts  would  constitute  a 
defense  to  the  charge ;  to  show,  in  other  words,  that  he  did  not 
violate  the  statute  or  the  order  of  the  board  or  that  the  statute 
itself  or  the  order  was  unreasonable  and  illegal.  He  might 
show  that  the  house  in  question  was  not  a  tenement  house 
within  the  provision  of  the  act,  or  that  there  was  a  supply  of 
water  as  provided  for  by  the  act,  or  any  other  fact  which  would 
show  that  he  had  not  been  guilty  of  an  offense  with  regard  to 
the  act.     {City  of  Salem  v.  R.  R,  Co.,  98  Mass.  431,  447.) 

The  mere  fact,  however,  that  the  law  cannot  be  enforced 
without  causing  expense  to  the  citizen  who  comes  within  its 
provisions  furnishes  no  constitutional  obstacle  to  such  enforce- 
ment even  without  previous  notice  to  and  a  hearing  of  the 
citizen.  What  is  the  propriety  of  a  hearing  and  what  would 
be  its  purpose  ?  His  property  is  not  taken  without  due  pro- 
<5ess  of  law,  within  any  constitutional  sense  when  the  enforced 
comi)liance  with  certain  provisions  of  the  statute  may  result 
in  some  reasonable  expense  to  himself.  Any  defense  which  he 
may  have  is  available  upon  any  attempt  to  punish  him  or  to 
-enforce  the  provisions  of  the  law. 

An  act  of  the  legislature  of  Massachusetts  which  provided 
that  every  building  in  Boston  used  as  a  dwelling  house,  situ- 
ated on  a  street  in  which  there  was  a  public  sewer,  should 
have  sufficient  water  closets  connected  therewith,  was  held 
valid  as  to  existing  houses  and  applied  in  its  penalties  to  their 
owners,  if  such  houses  continued  without  the  closets  after  its 
passage.  {Comraonwcalth  v.  Roberts,  155  Mass.  281,  and  see 
Train  v.   Di^nfecting   Co.,  144  id.   529.)     No  notice  or 
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liearing  was  provided  for  in  the  above  statute  as  to  water 
closets  before  the  act  could  be  enforced,  and  yet  to  enforce 
it  would,  of  course,  cost  the  owner  of  the  building  some 
money.  The  same  may  be  said  as  to  the  disinfecting  of  the 
rags,  in  above  case  in  144  Mass.  If  the  citizen  be  charged 
with  any  violation  of  such  a  statute,  and  any  penalty  or  pun- 
ishment is  sought  or  attempted,  then  is- the  time  for  a  hearing 
and  then  is  the  time  he  can  make  defense  if  any  he  may  have. 
But  to  assert  that  he  must  be  heard  before  the  authorities 
assume  or  endeavor  to  act  under  and  to  enforce  the  law  as 
against  him,  is  to  say,  in  substance,  that  each  citizen  is  to  be 
heard  upon  the  general  question  whether  it  is  right  to  enforce 
the  law  in  his  particular  case.  This  is  not  to  be  permitted. 
{Com.  V.  Alffer,  7  Gush.  63,  104;  City  of  /Salem  v.  H.  H, 
Co.y  98  Mass.  431,  443.)  Everything  that  the  individual  could 
urge  upon  the  hearing  if  given  prior  to  the  attempted  enforce- 
ment of  the  act  by  the  making  of  the  order  in  question  can 
be  said  by  him  when  he  is  sued,  or  when  the  attempt  is  made 
to  punish  him  for  the  alleged  violation  of  the  law.  Upon  the 
prior  hearing,  if  granted,  it  would  be  no  defense  to  him  if  he 
showed  that  the  law  could  not  be  complied  with  unless  at 
some  reasonable  expense  to  himself.  That  would  have  been 
matter  to  urge  upon  the  legislature  prior  to  the  enactment  of 
the  statute,  as  a  question  of  reasonable  cost  and  of  public  pol- 
icy. (jR.  JR.  Co.  V.  Corn.,  79  Me.  386,  393 ;  The  State  v.  H. 
R.  Co.,  83  Mo.  144-149;  Thorpe  v.  R.  R.,  27  Vt.  140,  149, 
156,  note.) 

We  do  not  think  that  the  cost  of  making  the  improvements 
called  for  by  this  act  exceeds  the  limits  which  have  been 
defined,  assuming  th^  amount  thereof  which  the  defendant 
offered  to  prove. 

This  is  not  the  case  of  a  proceeding  against  an  individual 
on  the  ground  of  the  maintenance  of  a  nuisance  by  him,  nor 
is  it  the  case  of  an  assumed  right  to  destroy  an  alleged 
nuisance  without  any  other  proof  than  the  decision  of  the 
board  itself  (with  or  without  a  hearing)  that  the  thing  con- 
demned was  a  nuisance.     Nor  is  it  the  case  of  the  destruction 
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of  property  which  is  in  fact  a  nuisance,  without  compensation. 
Where  property  of  an  individual  is  to  be  condemned  and 
abated  as  a  nuisance  it  must  be  that  somewhere  between  the 
institution  of  the  proceedings  and  the  final  result  the  owner 
shall  be  heard  in  the  courts  upon  that  question,  or  else  that  he 
shall  have  an  opportunity  when  calling  upon  those  persons 
who  destroyed  his  property  to  account  for  the  same,  to  show 
that  the  alleged  nuisance  was  not  one  in  fact.  No  decision  of 
a  board  of  health,  even  if  made  on  a  hearing,  can  conclude 
the  owner  upon  the  question  of  nuisance.  {People  ex  rel 
V.  Board  of  Health  of  Yonkers^  140  N.  Y.  1 ;  Board  of 
Healthy  etc.y  v.  Copcut^  Id.  12 ;  MUler  v.  Horton^  152  Mass.  540 ; 
Hutton  V.  City  of  Camden^  39  N.  J.  Law,  122.)  We  are, 
therefore,  of  the  opinion  that  the  act,  if  otherwise  valid,  is  not 
open  to  the  objection  that  it  violates  either  the  Federal  or 
State  Constitution  in  the  way  of  depriving  the  defendant  of 
its  property  without  due  process  of  law. 

Second,  We  think  the  act  is  valid  as  an  exercise  of  the  police 
power  with  respect  to  the  public  health  and  also  with  respect 
to  the  public  safety  regarding  fires  and  their  extinguislmtient. 
We  cannot  say  as  a  legal  proposition  that  it  tends  only  to  the 
convenience  of  the  tenants  in  regard  to  their  use  of  water. 
We  cannot  say  that  it  has  no  fair,  and  plain,  and  direct  ten- 
dency towards  the  promotion  of  the  public  health  or  towards 
the  more  speedy  extinguishment  of  fires  in  crowded  tenement 
houses.  That  the  free  use  of  water,  especially  during  tlie 
summer  montlis,  tends  towards  the  healthful  condition  of  the 
body  by  reason  of  the  increased  cleanliness  occasioned 
by  such  use,  there  can  be  no  reasonable  doubt.  The  sup- 
ply of  water  to  the  general  public  -in  a  city  has  become 
not  only  a  luxury,  but  an  absolute  necessity  for  the 
maintenance  of  the  public  health  and  safety.  The  city 
of  New  York  itself  has  spent  millions  upon  millions 
of  dollars  for  the  purpose  of  securing  this  great  Boon 
for  the  inhabitants  thereof.  The  right  of  eminent  domain 
in  the  taking  of  land  around  the  sources  of  the  water  supply 
has  been  granted  to  and  exercised  by  that  city  to  a  very  lai^ 
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extent,  bo  that  all  sources  of  supply  of  this  necessity  of  life 
should  be  rendered  as  free  from  contamination  and  danger 
to  health  and  life  as  it  possibly  could  be.  This  use  of  the 
water  is  not  confined,  so  far  as  the  necessities  of  the  case  are 
concerned,  to  the  public  hydrants.  The  water  is  brought  into 
the  city  so  that  it  may  be  used  in  every  house  and  building 
within  its  limits,  and,  although  we  may,  and,  indeed,  must 
admit  that  no  health  law  could,  practically  be  enforced  which 
should  provide  that  every  individual  inhabitant  of  the  tene- 
ment houses  should  use  the  water,  yet  we  think  it  is  perfectly 
clear  that  facilities  for  the  use  of  the  water  will  almost  neces- 
sarily be  followed  by  its  actual  use  in  larger  quantities  and 
more  frequently  than  would  be  the  case  without  such  facili- 
ties, and  to  the  great  benefit  of  the  health  of  the  occupants  of 
such  houses.  Those  occupants  require  it  more  even  than  their 
more  favored  brethren  living  in  airy,  larger,  more  spacious 
and  luxurious  apartments.  Their  health  is  matter  of  grave  pub- 
lic concern.  The  legislature  cannot  in  practice  enforce  a  law 
so  as  to  make  a  man  wash  himself  ;  but,  when  it  provides  facili- 
ties therefor,  it  has  taken  a  long  step  towards  the  accomplish- 
ment of  that  object.  That  dirt,  filth,  nastiness  in  general, 
are  great  promoters  of  disease,  that  they  breed  pestilence  and 
contagion,  sickness  and  death,  cannot  be  successfully  denied. 
There  is  scarcely  a  dissent  from  the  general  belief  on  the  part 
of  all  who  have  studied  the  disease  that  cholera  is  essentially 
a  filth  disease.  The  so-called  ship  fever  or  jail  fever  arises 
from  filth ;  most  diseases  are  aggravated  by  it.  That  oppoi^ 
tunities,  conveniences  for  the  use  of  water  in  these  tenement 
houses  will  unquestionably  tend  towards  and  be  followed  by 
more  cleanly  living  on  the  part  of  the  occupants  of  those 
houses  cannot,  it  seems  to  me,  admit  of  any  rational  doubt ; 
and,  if  so,  then  the  law  which  provides  at  a  reasonable  cost  for 
the  furnishing  of  such  facilities  is  plainly  and  honestly  a  health 
law. 

The  learned  counsel  for  the  defendant  asks  where  this  kind  of 
legislation  is  to  stop.     Would  it  be  contended  that  the  owners 
of  0nch  houses  could  be  compelled  to  furnish  each  room  with 
SiOKBLs — Vol.  C.        7 
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a  bath  tub  and  all  the  appliances  that  are  to  be  found  in 
a  modem  and  well-appointed  hotel  i  Is  there  to  be  a  bath 
room  and  water  closet  to  each  room  and  every  closet  to  be  a 
model  of  the  very  latest  improvement  ?  To  which  I  should 
answer,  certainly  not.  That  would  be  so  clearly  unreasonable 
that  no  court  in  my  belief  could  be  found  which  would  uphold 
such  legislation,  and  it  seems  to  me  equally  clear  that  no  legis- 
lature could  be  found  that  would  enact  it.  The  tenement 
house  in  New  York  is  a  subject  of  very  great  thought  and 
anxiety  to  the  residents  of  that  city.  The  numbers  of  people 
that  live  in  such  houses,  their  size,  their  ventilation,  their  clean- 
liness, their  liability  to  fires,  the  exposure  of  their  occupants 
to  contagious  diseases,  and  the  consequent  spread  of  the  con- 
tagion through  the  city  and  the  country,  the  tendencies  to 
immorality  and  crime  where  there  is  very  close  packing  of 
human  beings  of  the  lower  order  in  intelligence  and  morals, 
all  these  are  subjects  which  must  arouse  the  attention  of  the 
legislator  and  which  it  behooves  him  to  see  to  in  order  that 
such  laws  are  enacted  as  shall  directly  tend  to  the  improvement 
of  the  health,  safety  and  morals  of  those  men  and  women  that 
are  to  be  found  in  such  houses.  Some  legislation  upon  this 
subject  can  only  be  carried  out  at  the  public  expense,  while 
some  may  be  properly  enforced  at  the  expense  of  the  owner. 
We  feel  that  we  ought  to  inspect  with  very  great  care  any  law 
in  regard  to  tenement  houses  in  New  York  and  to  hesitate 
before  declaring  any  such  law  invaUd  so  long  as  it  seems  to 
tend  plainly  in  the  direction  we  have  spoken  of  and  to  be  rea- 
sonable in  its  provisions.  If  we  can  see  that  the  object  of  this 
law  is  without  doubt  the  promotion  or  the  protection  of  the 
health  of  the  inmates  of  these  houses  or  the  preservation  of  the 
houses  themselves  and  consequently  much  other  property  from 
loss  or  destruction  by  fire,  and  if  the  act  can  be  enforced  at  a 
reasonable  cost  to  the  owner,  then  in  our  opinion  it  ought  to 
be  sustained.  We  believe  this  statute  fulfills  these  conditions. 
We  think  that  in  this  case  it  is  not  a  mere  matter  of  con- 
venience of  the  tenants  as  to  where  they  shall  obtain  their  sup- 
ply of  water.    Simple  convenience  we  admit  would  not  author- 
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ize  the  passage  of  this  kind  of  legislation.  But  where  it  is 
obvious  that  without  the  convenience  of  an  appliance  for  the 
supply  of  water  on  the  various  floors  of  these  tenement 
houses,  there  will  be  scarcely  any  but  the  most  limited  and 
scanty  use  of  the  water  itself,  which  must  be  carried 
from  the  yards  below,  and  when  we  must  admit  that  the 
free  use  of  water  tends  directly  and  immediately  towards  the 
sustaining  of  the  health  of  the  individual  and  the  prevention 
of  disease  arising  from  filth  either  of  the  person  or  in  the  sur- 
rounding habitation,  then  we  must  conclude  that  it  is  more 
than  a  mere  matter  of  convenience  in  the  use  of  water  which 
is  involved  in  the  decision  of  this  case.  The  absence  of  the 
water  tends  directly  towards  the  breeding  of  disease,  and  its 
presence  is  healthful  and  humanizing. 

Looked  at  in  the  light  of  a  fire  law  and  the  act  is  also  valid. 
The  section  of  the  Consolidation  Act  in  question  belongs  to 
title  7,  which  treats  of  tenement  and  lodging  houses,  and  vari- 
ous provisions  are  made  in  the  preceding  sections  looking 
towards  the  prevention  and  the  prompt  extinguishment  of 
fires,  as  well  as  towards  the  protection  and  promotion  of  the 
health  of  the  occupants  of  such  houses.  And  it  seems  to  me 
that  the  facility  for  the  extinguishment  of  fires  which  would 
result  from  the  presence  of  a  supply  of  water  on  each  floor  of 
these  houses  is  plain,  and  the  act  must  be  looked  upon  as  a 
means  for  securing  such  an  important  result.  We  are  inclined, 
therefore,  to  the  belief  that  the  act  may  be  upheld  under  both 
branches  alike  as  a  health  law  and  as  one  calculated  to  pre- 
vent destruction  of  property  from  fires  which  might  other- 
wise take  place. 

The  act  is  somewhat  vague  as  to  what  shall  be  regarded  as 
a  sufficient  quantity  of  water  on  each  floor,  but  it  must  have 
in  this  respect  as  in  others  a  reasonable  construction,  and  when 
an  appliance  for  its  supply  is  placed  on  a  floor  where  it  might 
be  open  and  common  to  all  those  on  that  floor,  and  easy  of 
access,  and  the  supply  sufficient  in  amount  for  general  domes- 
tic purposes,  then  and  in  such  case  there  would  be  a  full  com- 
pliance with  the  provisions  of  the  act. 
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Some  criticism  is  made  in  regard  to  the  wording  of  the  order 
of  the  board  of  health.  The  order  directed  that  suitable 
appliances  to  receive  and  distribute  a  supply  of  water  for 
domestic  use  should  be  provided  at  these  various  houses,  and 
it  is  claimed  that  there  is  no  language  in  the  act  which  requires 
appliances  for  the  distribution  of  water,  nor  that  the  water 
shall  be  furnished  for  domestic  use.  The  act  provides  that 
the  water  shall  be  furnished  in  sufficient  quantity  at  one  or 
more  places  on  each  floor  occupied  or  intended  to  be  occupied 
by  one  or  more  families.  This  necessarily  requires  some  appli- 
ance for  that  purpose.  The  statute  must  also  mean  that  the 
water  is  to  be  provided  for  the  use  of  the  one  or  more  families 
that  are  to  be  occupants  of  the  floor,  and  that  must  include  a 
sufficient  quantity  of  water  for  domestic  purposes. 

The  provision  in  the  law  that  the  water  shall  be  furnished 
in  sufficient  quantities  at  one  or  more  places  on  each  floor  can- 
not be  so  construed  as  to  leave  the  number  of  places  of  supply 
entirely  to  the  discretion  of  the  board  of  health.  As  the 
water  is  to  be  supplied  in  sufficient  quantity  for  domestic  and 
not  for  manufacturing  purposes,  when  that  point  is  reached 
the  law  is  satisfied.  Looking  at  the  purpose  of  the  supply,  it 
is,  as  I  have  said,  reasonably  apparent  that  one  such  place  on 
each  floor,  fairly  accessible  to  all  the  occupants  of  the  floor, 
would  be  all  that  could  usually  and  reasonably  be  required, 
and  anything  further  would  be  unreasonable,  and,  therefore, 
beyond  the  power  of  the  board  to  order.  The  facilities  thus 
given  would  at  the  same  time  furnish  the  means  necessary  for 
obtaining  water  to  extinguish  such  fires  as  might  accidentally 
break  out  and  before  they  had  obtained  such  headway  as  to 
render  necessary  the  aid  of  the  fire  department.  This  is 
clearly  a  most  important  safeguard. 

The  question  alluded  to  in  the  brief  of  the  respondent's 
counsel,  whether  the  penalties  might  not  be  said  to  have  com- 
menced running  immediately  after  the  passage  of  the  amended 
act  of  1887,  because  of  the  provision  requiring  all  tenement 
houses  to  be  supplied  with  suitable  appliances  before  January 
1, 1889,  and  so  have  amounted  to  a  confiscation  of  property^ 
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is  not  before  ns,  as  the  proceeding  herein  was  to  recover  only 
those  incurred  since  the  order  was  made  by  the  board.  If 
such  a  case  arises  where  penalties  so  enormous  in  amount  are 
claimed,  there  will  probably  be  not  much  diflBculty  in  refusing 
'enforcement  under  the  circumstances  of  that  case. 

Upon  the  whole  we  think  the  order  of  the  General  Term  of 
the  Court  of  Common  Pleas  should  be  reversed,  and  judgment 
directed  to  be  entered  upon  the  verdict  ordered  in  the  trial 
court,  with  costs. 

Baetlbtt,  J.  (dissenting).  I  am  unable  to  discover  the 
limit  of  legislative  power  if  this  act  is  to  stand. 

Upon  the  face  of  the  proceeding  it  is  not  an  exercise  of  the 
police  power  to  promote  the  safety  of  property  by  the  preven- 
tion of  fire.  The  order  of  the  health  department  served  upon 
the  defendant  directs  that  suitable  appliances- "to  receive  and 
distribute  a  supply  of  water  for  domestic  use  be  provided,"  on 
certain  floors  in  the  houses  named. 

The  act  provides  that  tenement  houses  "  shall  have  Croton 
or  other  water  furnished  in  sufficient  quantities  at  one  or  more 
places  on  each  floor,"  etc. 

The  order  undertakes  to  construe  the  act  and  requires  the 
landlord  to  distribute  a  supply  of  water  for  domestic  use  on 
each  floor. 

The  board  of  health  is  not  confined  to  compelling  one  place 
on  each  floor  at  which  water  may  be  obtained,  but  the  act 
reads  "  one  or  more  places  on  each  floor  ;"  so  that  it  is  left 
with  the  board  of  health  to  determine  how  many  water  faucets 
npon  each  floor  shall  be  provided  by  the  landlord  for  the  use 
and  convenience  of  his  tenants.  In  other  words,  the  legisla- 
ture seeks  to  vest  in  one  of  the  departments  of  the  city 
government  the  power  to  decide  the  extent  of  the  plumbing 
in  tenement  houses  for  Croton  water  purposes. 

It  must,  of  course,  be  admitted  that  water  is  essential  to 
the  public  health,  and  more  particularly  in  crowded  tenement 
districts. 

It  would  undoubtedly  be  a  legitimate  exercise  of  the  police 
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power  to  compel  the  introduction  of  water  into  tenement 
houses  at  some  convenient  point  where  all  the  tenants  could 
obtain  an  adequate  supply,  and  it  may  be  that  the  legislature 
could  go  so  far  as  to  require  a  faucet  upon  each  floor  of  the 
large  tenement  houses  in  the  public  hall  in  order  to  encourage 
the  free  use  of  water  by  enabling  the  tenants  to  procure  it 
without  too  great  exertion,  but  certainly  it  cannot  be  possible 
that  the  legislature  may  leave  the  number  and  location  of 
faucets  on  each  floor  for  the  domestic  use  of  water  to  be  deter- 
mined by  the  board  of  health.  There  is  no  limitation  as  to 
whether  the  faucets  shall  be  in  the  public  hall  or  in  the  room 
of  the  tenant.  To  my  mind,  such  an  exercise  of  the  police 
power  is  spoliation  and  confiscation  under  the  forms  of  law ; 
it  deprives  the  lanllord  of  the  control  of  his  property  and 
leaves  it  to  a  stranger  to  decide  in  what  manner  the  hoase 
shall  be  plumbed. 

It  is  a  direct  interference  with  the  right  of  the  landlord  to 
regulate  the  rental  value  of  his  property. 

It  is  a  matter  of  common  knowledge  that  in  rented  apart- 
ments in  the  city  of  New  York  the  convenience  and  volume 
of  the  water  supply  is  regulated  by  the  rental  value  of  the 
premises,  and  that  in  the  cheap  tenement  districts  the  con- 
venience of  the  tenants  is  not  and  cannot  be  consulted  to  the 
same  extent  as  in  first-class  localities. 

The  vice  of  the  act  we  are  considering  lies  in  the  fact, 
already  pointed  out,  that  it  is  too  general  in  its  terms  and 
clothes  the  health  department  with  unlimited  and  undefined 
powers. 

If  it  be  the  legislative  intent  to  compel  the  introduction  of 
a  more  abundant  supply  of  water  into  tenement  houses,  either 
to  promote  the  public  health  or  to  provide  for  the  timely 
extinguishment  of  fires,  I  think  this  very  proper  exercise  of 
the  police  power  should  be  manifested  in  an  act  containing 
details  and  limitations,  so  that  capitalists  may  understand  the 
burdens  imposed  upun  .enement  property,  and  de<ade,  with  a 
full  knowledge  of  the  facts,  whether  they  care  to  embark 
their  money  in  that  class  of  buildings. 
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This  court  has  held  {Matier  of  Jacobs,  98  N".  Y.  108)  that 
the  limit  of  police  power  "  cannot  be  accurately  defined,  and 
the  courts  have  not  been  able  or  willing  definitely  to  circum- 
scribe it." 

Each  case  must  be  decided  very  largely  on  its  own  facts. 

A  sound  public  policy  certainly  dictates  that  at  this  time, 
when  the  rights  of  property  and  the  liberty  of  the  citizen  are 
sought  to  be  invaded  by  every  form  of  subtle  and  dangerous 
legislation,  the  courts  should  see  to  it  that  those  benign  princi- 
ples of  the  common  law  which  are  the  shield  of  personal 
liberty  and  private  property  suffer  no  impairment. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur  with  Peckham,  J.,  for  reversal,  except  Bart- 
LETT,  J.,  who  reads  for  affirmance. 

Judgment  reversed. 


Gilbert  Murdock  et  al..  Respondents,  v.  Clarissa  "Water-        f  i65    532 
MAN  et  al.,  Impleaded,  etc.,  Appellants. 

A  payment  on  a  mortgage,  made  after  the  death  of  the  mortgagor,  by  his 
heirs  who  have  inherited  part  of  the  mortgaged  premises,  to  protect 
their  title,  does  not  arrest  the  running  of  the  Statute  of  Limitations  as 
against  the  lien  of  the  mortgage  upon  another  part  of  said  premises 
which  were  conveyed  by  the  mortgagor  in  his  lifetime  to  a  third  person 
for  full  value,  who  assumed  no  duty  as  regards  the  mortgage,  ahd  was 
under  no  obligation  to  pay  the  mortgage  debt. 

A  payment  to  arrest  the  running  of  the  statute  must  be  made  by  a  party 
to  or  who  is  bound  to  pay  the  obligation,  or  by  one  who  is  in  fact  or  in 
law  his  authorized  agent. 

it  aeems^  that  a  partial  payment  by  a  mortgagor  upon  the  debt  secured, 
made  aft«r  a  conveyance  of  the  mortgaged  premises,  but  before  the 
debt  is  barred  by  the  statute,  continues  the  lien  of  the  mortgage. 

Murdock  v.  Bobinson  (71  Hun,  820),  reversed. 

(Argued  January  17,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  12, 1893,  which  aflBrmed  a  judgment  in  favor 
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of  plaintiffB  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  after  trial  of  certain  specific  facts  by  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Brooks  and  James  W.  Tuch&r  for  appellants 
Bobinson  and  Lamb.  There  is  no  evidence  in  the  case  that 
Griswold  was  the  agent  of  either  of  the  defendants,  or  that  he 
had  any  authority  to  represent  either  of  them,  except  as  special 
guardian  of  Mary  Lamb,  appointed  by  the  court  to  convey  her 
interest  in  the  north  house  and  lot  to  Mr.  Palmer.  His  posi- 
tion as  guardian  certainly  gave  him  no  right  or  authority  to 
make  any  admissions  that  would  prejudice  the  rights  of  the 
infant,  or  be  binding  upon  her.  (2  Wharton's  Ev.  §  1208 ;  1 
Phillips  on  Ev.  [5th  ed.]  485.)  Plaintiffs  cannot  maintain  this 
action  jointly.  (Addison  on  Cont.  [8th  ed.]  938 ;  1  Pars,  on 
Cont.  31,  32;  Ooddardy,  Benson,  15  Abb.  Pr.  191.)  The 
Statute  of  Limitations  is  a  bar  to  the  prosecution  of  this  action, 
and  the  payment  of  one  dollar,  as  made  August  8,  1885,  was 
not  such  a  payment  as  the  law  required  to  remove  the  bar  of 
the  statute.  {Morgan  v.  Rowland,  L.  R.  [7  Q.  B.]  493 ;  Har- 
per v.  Farley,  53  N.  Y.  442 ;  Blair  v.  Lynch,  105  id.  636 ; 
McLaren  v.  McMartin,  36  id.  92 ;  Smith  v.  Ryan,  66  id. 
362 ;  Pickett  v.  Leonard,  34  id.  175.)  The  evidence  shows, 
and  tiie  jury  so  found,  that  the  one  dollar  pa^d  August  8, 
1885,  was  paid  by  Lucinda  Lamb,  and  was  paid  on  behalf  of 
all  the  defendants.  This  finding  was  not  warranted  by  tiie 
evidence.  {LitUefield  v.  LitUefield,  91  JST.  Y.  203 ;  McMuIr 
len  v.  Rafferty,  89  id.  456 ;  GouU  v.  C.  C.  Banh,  86  id.  75.) 
The  admission  to  avoid  the  statute  must  amount  to  an  unquali- 
fied acknowledgment  of  the  debt,  disconnected  with  any  cir- 
cumstances indicating  an  intention  not  to  become  liable  upon 
it.  {Deyos  v.  Jones,  19  Wend.  493  ;  Arnold  v.  Downing,  11 
Barb.  554;  Grow  v.  Gleason,  141  N.  Y.  489;  Adams  v. 
Olvn,  140  id.  150 ;  Lom^  v.  Meeker,  25  id.  363.)  The  pay- 
ment of  one  dollar  did  not  take  the  case  out  of  the  Statute  of 
Limitations  as  to  the  defendant  Mary  Lamb.    (11  Johns.  145.) 
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The  learned  trial  judge  erred  in  finding  that  the  mortgage  in 
fiuit  had  not  been  paid.  {Giles  v.  Baremore^  5  Johns.  Ch. 
54.5 ;  Pcmgbum  v.  Milea^  10  Abb.  [N.  C]  42 ;  Townshend 
V.  Town^hend^  1  Abb.  [N.  C]  81 ;  Dunham  v.  Mina/rdy  4 
Paige,  443  ;  Mooers  v.  White^  6  Johns.  Ch.  360 ;  Belmont  v. 
O^Brien^  12  N.  Y.  394.)  It  was  claimed  by  the  respondents, 
on  the  argument  of  the  cause  at  General  Term,  that  as  no 
formal  motion  for  a  new  trial  had  been  made  before  the  trial 
judge,  the  verdict  of  the  jury  was  conclusive  upon  the  appeal 
as  to  the  facts  found  by  such  verdict.  It  is  submitted  that  the 
case  at  bar  does  not  come  within  the  rule.  {Bowen  v.  Becht^ 
35  Hun,  434;  LitUefield  v.  LitUefield,  91  N.  Y.  205;  Shoe- 
maker V.  Benedict^  1  Kern.  178 ;  F.  N,  Bank  v.  BaUou^ 
49  K.  Y.  155;  Harper  v.  FairUy,  53  id.  442;  Winchdl 
V.  Hicksy  18  id.  558;  In  re  Kendrick,  107  id.  109.) 
It  was  held  by  the  trial  court  that,  as  no  personal  repre- 
sentatives of  the  mortgagors  were  ever  appointed,  the 
Statute  of  Limitations  lias  been  suspended  since  their  death 
under  the  provisions  of  section  403  of  the  Code  of  Civil 
Procedure,  and  hence  the  defendants  cannot  avail  themselves 
of  the  bar  of  the  statute  as  a  defense  to  this  action.  It  is  sub- 
mitted that  this  is  not  a  correct  interpretation  of  the  section  of 
the  Code  cited.  {Church  v.  Olendorf^  49  Hun,  439;  In  re 
Quinlan^  2  Dem.  29;  Chapman  v.  Fonda^  24  Hun,  130; 
Sanfard  v.  Samford,  62  N.  Y.  553.) 

E.  M.  Harris  for  appellant  Waterman.  The  court  erred 
in  refusing  to  dismiss  the  complaint  as  to  defendant  Water- 
man, and  in  refusing  the  several  requests  of  the  defendant. 
The  bond  and  mortgage  are  presumed  to  have  been  paid  by 
reason  of  lapse  of  time.  (Code  Civ.  Pro.  §  381 ;  Bumham 
V.  Brown^  23  Maine,  400 ;  Frank  v.  Morrison^  55  Md.  399 ; 
Ileywood  v.  Perrin^  10  Pick.  228 ;  Parker  v.  Banks^  79  N. 
C.  480 ;  Bv^h  v.  Stowell,  71  Penn.  St.  208.)  But  independ- 
ent of  the  indorsements  mentioned,  or  the  one  dollar  pay- 
ment, and  the  verdict  of  the  jury,  it  is  submitted  that  the 
action  as  to  the  defendant  Waterman  cannot  be  maintained, 
SicKELs — Vol.  C.        8 
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The  mortgage  as  to  her  property  is  barred  by  the  Statute  of 
Limitations.  {Hansett  v.  Pa;tterson^  124  N.  Y.  349 ;  Harper 
V.  Fairley,  53  id.  442 ;  KeUy  v.  Weber,  27  Hun,  8 ;  Smith  v. 
Ryan,  66  N.  Y.  352,  356,  357;  Littlejield  y.  LittUjidd,  91 
id.  203;  Miller  v.  Magee,  17  N.  Y.  S.  R.  547;  BUi/r  v. 
Lynch,  105  N.  Y.  636;  Lord  v.  Jform,  18  Cal.  482.) 

Lynn  J.  Arnold  for  respondents.  Defendants'  objection 
on  the  trial  that  there  was  a  misjoinder  of  parties  plaintiff 
was  not  well  taken,  and  in  any  event  came  too  late.  {In  re 
AXbrecht,  136  N.  Y.  91;  1  Pom.  Eq.  Juris.  §  114.)  As 
defendants  did  not  move  for  a  new  trial  of  the  issues  sub- 
mitted to  the  jury,  they  are  precluded  from  questioning  the 
verdict  or  reviewing  the  exceptions  taken  upon  the  jury  trial. 
{Ghapin  v.  Thonipaon,  23  Hun,  12, 15 ;  80  N.  Y.  275, 277 ;  89 
id.  271,  274.)  The  exceptions  filed  by  defendants  to  findings 
of  fact,  and  exceptions  filed  by  defendant  Waterman,  to  com- 
putation of  interest  by  referee,  were  not  well  taken.  (Code 
Civ.  Pro.  §§  992,  993 ;  Cram  v.  Bradford,  4  Abb.  Pr.  193 ; 
JSiU  V.  Reynolds,  30  Barb.  488 ;  Port&r  v.  Smith,  36  Hun, 
118;  QBrienw,  Toung,  95  K  Y.  428.)  The  one  dollar 
payment  by  the  Lamb  heirs  kept  the  mortgage  debt  alive  and  a 
lien  on  that  portion  of  the  mortgaged  premises  owned  by 
them.  {Dings  v.  Outhrie,  45  Hun,  436,  438 ;  Pears  v. 
Lavng,  L.  R.  [12  Eq.]  51,  54.)  The  one  dollar  payment  by 
the  Lamb  heirs  kept  the  mortgage  debt  alive,  so  that  it  con- 
tinued a  lien  on  the  portion  of  the  mortgaged  premises  owned 
by  Clarissa  Waterman.  {JSf.  Y.  L.  Ins.  Co,  v.  Covert,  6  Abb. 
Pr.  [K  S.]  154;  Hansett  v.  Patterson,  124  N.  Y.  449; 
Pears  v.  Laing,  L.  R.  [12  Eq.]  41 ;  Hughs  v.  Edwards,  9 
Wheat.  489-492 ;  LitUefidd  v.  LitUefield,  91  N.  Y.  203-209 ; 
Tighe  v.  Morrison,  116  id.  263 ;  Rodnum  v.  Morley,  1  DeG. 
&  J.  1 ;  2  Jones  on  Mort.  [4th  ed.]  §  1202 ;  Code  Civ.  Pro. 
§§  380,  381,  403.) 

Andrews,  Ch.  J.  The  only  question  arises  upon  the 
defense  of  the  Statute  of  Limitations.     The  action  is  for  the 
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foreclosure  of  a  mortgage  executed  by  Alaneon  Lamb  and 
Daniel  Lamb  to  Harvey  Murdock  and  Erastus  Eobinson, 
dated  Sept.  21,  1861,  to  secure  the  payment  of  $826,  with 
interest,  in  installments,  the  last  of  which  became  due  Sept. 
21,  1865.  The  mortgage  contains  an  express  covenant  of  pay- 
ment in  the  same  terms  as  in  the  bond  of  the  mortgagors 
executed  concurrently  therewith,  and  purports  to  bind  them, 
"  their  heirs,  executors  and  administrators."  The  mortgaged 
premises  consisted  of  a  village  lot,  on  which  were  two  dwell- 
ing houses  owned  by  the  mortgagors  as  tenants  in  common. 
Alanson  Lamb  died  intestate  in  1870,  and  his  undivided  half 
of  the  mortgaged  premises  descended  to  his  daughter,  the 
defendant  Mary  Lamb.  In  1871,  Daniel  Lamb  and  Mary 
Lamb  by  her  special  guardian  conveyed  the  south  half  of  the 
lot  and  the  dwelling  house  thereon  to  one  Palmer,  under  whom 
the  defendant  Clarissa  Waterman  claims,  for  the  sum  of 
$1,650,*  the  full  value  of  the  granted  premises.  The  convey- 
ance was  by  separate  deeds.  The  deed  executed  by  Daniel 
Lamb  was  with  warranty,  and  the  deed  by  the  special  guardian 
of  Mary  Lamb  contained  no  covenants  of  title.  Neither  deed 
referred  to  the  mortgage.  The  surviving  mortgagor,  Daniel 
Lamb,  died  intestate  in  1872,  and  his  undivided  one-half  inter- 
est in  the  north  half  of  the  mortgaged  premises  descended  to 
his  daughters,  Harriet  Eobinson  and  Lucinda  Lamb,  and  his 
granddaughter,  Mary  Lamb.  Lucinda  Lamb  died  intestate 
November  8,  1887,  and  her  interest  derived  from  Daniel 
Lamb  descended  to  her  sister,  Harriet  Robinson,  and  her  niece^ 
Mary  Lamb.  When  this  action  was  commenced  the  title  to 
the  mortgaged  premises  was  held  as  follows  :  The  south  one- 
half  was  owned  by  Clarissa  Waterman  under  the  deeds  exe- 
cuted in  1871 ;  the  north  half  had  descended  to  and  was  owned 
by  the  defendants  Harriet  Eobinson  and  Lucinda  Lamb,  one- 
fourth  part  by  the  former  and  three-fourths  parts  by  the 
latter. 

No  part  of  the  principal  sum  secured  by  the  mortgage  has 
been  paid.  The  mortgagors  in  their  lifetime  paid  the  interest 
up  to  September  21, 1865  (the  day  when  the  whole  principal 
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sum  became  due),  and  the  payments  were  indorsed  on  the 
mortgage.  No  subsequent  payment  was  made  at  any  time 
until  August  8,  1885,  when,  as  is  found  by  the  trial  judge,  the 
sum  of  one  dollar  was  paid  and  applied  on  the  bond  and  mort- 
gage "by  Lucinda  Lamb,  on  behalf  of  Lucinda  Lamb,  Harriet 
Kobinson  and  Mary  Lamb,  in  their  presence  and  with  their 
knowledge  and  approval,  and  in  recognition  of  the  mortgage 
lien."  This  is  the  payment  relied  upon  to  take  the  case  out  of 
the  statute.  It  was  made  nearly  twenty  years  after  the  mort- 
gage became  due,  and  the  same  period  after  the  last  preceding 
payment  had  been  made.  It  was  held  by  the  trial  court  that  this 
payment  kept  the  mortgage  in  life  not  only  as  against  the  part  of 
the  mortgaged  premises  then  owned  by  the  parties  by  whom  the 
payment  was  made,  but  also  as  against  the  part  of  the  prem- 
ises owned  by  Clarissa  Waterman,  who  was  not  a  party  to  that 
transaction  and  who  neither  authorized,  consented  to  or 
ratified  such  payment.  The  payment  was  inade  on  an  occa- 
sion when  the  mortgagees  called  at  the  house  on  the  mort- 
gaged premises,  occupied  by  Harriet  Robinson,  Lucinda  and 
Mary  Lamb,  and  informed  them  that  the  mortgage  was  about 
to  outlaw,  and  required  that  a  payment  be  made  in  order  to 
prevent  a  foreclosure. 

It  appears  from  the  evidence  that  Palmer  went  into  pos- 
session of  the  south  house  and  premises  under  the  deed  of 
1871,  and  that  he  afid  his  grantees  have  remained  in  visible 
occupation  since  that  time,  and  there  is  no  ground  for  doubt 
that  the  mortgagees  on  the  8th  day  of  August,  1886,  when 
the  payment  of  one  dollar  was  made,  fully  understood  the 
facts  respecting  that  conveyance  and  the  possession  there- 
under, and  the  history  of  the  devolution  of  the  title  of  the 
other  half  of  the  mortgaged  premises  by  reason  of  the  death 
of  Alanson  Lamb.  No  administrators  of  the  estate  of  either 
Daniel  or  Alanson  Lamb  have  been  appointed. 

We  entertain  no  doubt  that  the  finding  that  the  payment  of 
one  dollar  made  August  8,  1885,  was  made  in  behalf  of  and 
with  the  knowledge  and  approval  of  all  the  three  owners  of 
this  north  half  of  the  mortgaged  premises,  and  in  recognition 
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of  this  mortgage  lien,  is  supported  by  evidence.  Nor  is  there 
any  doubt  that  the  payment  operated  to  continue  the  lien  of 
the  mortgage  for  twenty  years  thereafter  (unless  sooner  paid) 
as  against  the  part  of  the  premises  then  owned  by  the  descend- 
ants of  Alanson  and  Daniel  Lamb.  It  was  an  unequivocal 
acknowledgment  by  them  of  the  mortgage.  The  serious  ques- 
tion ai^fses  as  to  the  effect  of  this  payment  upon  the  lien  of  the 
mortgage  upon  the  part  of  the  premises  owned  by  Mrs.  Water- 
man, who  confessedly  was  not  a  party  to  the  payment.  The 
question  is  whether  a  payment  on  a  mortgage  made  by  the 
heirs  of  the  mortgagor,  who  have  inherited  part  of  the 
mortgaged  premises,  made  after  the  death  of  the  ancestor, 
to  protect  their  title,  arrests  the  running  of  the  statute 
as  against  the  lien  of  the  mortgage,  on  a  part  of  lands 
embraced  therein,  conveyed  by  the  mortgagor  in  his  lifetime 
to  a  third  person  for  full  value,  who  assumed  no  duty  and 
who  was  under  no  obligation  to  pay  the  mortgage  debt. 

The  statute  (Code  Civ.  Pro.  §§  380,  381)  fixes  the  period  of 
twenty  years  after  the  cause  of  action  has  accrued  for  the  com- 
mencement of  an  action  upon  a  sealed  instrument,  and  this 
applies  to  an  action  for  the  foreclosure  of  a  mortgage.  {Acker 
V.  AcJceVj  81  N.  Y.  143.)  The  rule  was  the  same  under  the 
former  Code.  (Sec.  90.)  Under  the  Revised  Statutes  the 
lapse  of  twenty  years  from  the  accruing  of  a  right  of  action 
on  a  sealed  instrument  for  the  payment  of  money,  created  a 
presumption  of  payment,  which  might  be  repelled  by  proof 
of  payment  of  some  part,  or  by  a  written  acknowledgment  of 
such  right  within  that  time.  (2  Rev.  St.  301,  §  48.)  Prior 
to  the  Revised  Statutes  an  action  for  the  foreclosure  of  a 
mortgage  was  not  within  any  Statute  of  Limitations  in  this 
state,  but  courts  of  equity,  in  analogy  to  limitation  at  law,  held 
that,  in  the  absence  of  explanation,  the  remedy  by  foreclosure 
was  barred  where  there  had  been  a  delay  of  twenty  years 
between  the  accruing  of  the  light  of  action  and  the  filing  of 
the  bill,  on  the  presumption  that  the  mortgage  had  been  paid. 
{OUes  V.  Ba/remcrey  6  Jo.  Ch.  545.)  The  Statute  21  Jac.  1,  c. 
16,  upon  which  most  of  the  Statutes  of  Limitation  in  the 
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several  states  prescribing  the  period  of  limitation  of  actions 
At  law  have  been  modeled,  contained  no  provision  on  the  sub- 
ject of  the  effect  of  acknowledgments  or  payments  in  renew- 
ing or  continuing  the  debt,  but  the  courts  of  England,  by  a 
species  of  judicial  legislation  grafted  on  to  the  statute  excep- 
tions founded  on  these  circumstances,  and  they  have  been 
embodied  in  the  subsequent  English  statutes.  Lord  Tenter- 
den's  Act  (9  Geo.  IV,  ch.  14,  §  1)  required  that  where  an 
acknowledgment  was  relied  upon  to  take  a  case  out  of  the 
statute,  the  acknowledgment  should  be  in  writing,  signed  by 
the  person  to  be  charged  thereby,  but  it  did  not  deal  with  the 
effect  of  a  part  payment,  nor  define  by  whom  it  might  be  made 
nor  who  should  be  bound  thereby.  It  left  the  subject  to  be 
regulated  by  the  courts.  (See  Chitty,  J.,  In  re  HoUingahead^  L. 
R.,  37  Ch.  Div.  651.)  The  statutes  of  this  state  have  in  the  same 
way  left  the  subject  of  what  constitutes  a  part  payment  and 
its  effect  to  judicial  exposition.  The  provision  of  the  present 
Code,  which  is  substantially  a  re-enactment  of  section  110  of 
the  former  Code,  is  the  only  statutory  rule  in  this  state  on  the 
subject.  It  declares  that "  An  acknowledgment  or  promise  con- 
tained in  a  writing  signed  by  the  party  to  be  charged  thereby  is 
the  only  competent  evidence  of  a  new  or  continuing  contract 
whereby  to  take  a  case  out  of  the  operation  of  this  title.  But 
this  section  does  not  alter  the  effect  of  a  payment  of  principal 
or  interest."  The  section  primarily  relates  to  actions  on  con- 
tracts for  the  payment  of  money.  But  it  leaves  the  effect  of 
a  part  payment  undefined.  It  does  not  declare  that  the  pay- 
ment must  be  made  by  the  debtor,  or  by  a  person  obligated  to 
pay  the  debt,  or,  if  made  by  one  of  several  joint  debtors, 
whether  such  payment  shall  operate  against  all.  The  effect 
of  a  part  payment  in  any  case,  and  against  whom  it  shall 
operate,  is  to  be  determined  by  the  principles  established  by 
the  decisions  of  the  courts  applicable  to  the  subject.  The 
question  has  most  frequently  arisen  in  actions  of  assumpsit 
brought  upon  promises  for  the  payment  of  money,  against  the 
party  to  the  contract,  in  which  the  Statute  of  Limitations  has 
been  interposed  as  a  defense,  and  the  general  principle  has 
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been  asserted  with  great  uniformity  that  a  part  payment, 
available  to  take  the  case  out  of  the  statute,  must  have 
been  made  by  the  debtor  or  his  autliorized  agent,  oi;  if 
made  originally  without  his  authority,  it  must  have  been 
subsequently  adopted  by  him  as  his  act.  This  view  is 
founded  upon  the  reason  upon  which  a  part  payment  is  held 
to  renew  or  continue  a  debt.  Part  payment  of  a  debt  by  a 
debtor  constitutes  an  admission  by  th^  person  obligated  to  pay, 
of  his  liability  for  the  whole  debt  upon  which  the  partial 
payment  is  made,  and  justifies  an  inference  of  a  new  promise 
made  at  that  time  to  pay  the  portion  remaining  unpaid.  The 
courts  acting  upon  this  admission,  and  inferring  therefrom  the 
new  promise,  treat  the  contract  as  renewed  from  the  time  of 
the  part  payment,  and  the  payment  as  giving  a  fresh  start  to 
the  running  of  the  statute.  It  is  obvious  that  a  payment  by  a 
stranger,  or  by  a  person  not  authorized  to  represent  the  debtor, 
affords  no  ground  for  assuming  any  admission  on  his  part,  or 
for  inferring  a  new  promise  by  him  to  pay  the  balance  of  the 
debt,  and  a  payment  not  made  by  him  or  by  his  authority 
cannot,  therefore,  arrest  the  running  of  the  statute*  But  in 
the  application  of  the  doctrine  that  a  part  payment  within  the 
statute  must  be  made  by  the  debtor  or  by  his  authority,  there 
has  been  much  diversity  of  judicial  opinion.  The  effort  has 
been  frequently  made  to  have  it  adjudged  that  whenever  the 
person  making  the  payment  is  under  a  liability  to  answer  for 
the  debt  upon  which  the  payment  is  made,  a  part  payment  by 
him  will  inure  as  a  payment  by  all  the  parties  bound  by  the 
same  obligation,  and  will  be  treated  in  applying  the  statute  as 
if  made  by  all.  The  decision  of  Lord  Mansfield  in  the  lead- 
ing case  of  Whitoomb  v.  Whiting  (Doug.  652),  that  a  pay- 
ment made  by  one  of  four  joint  and  several  makers  of  a  prom- 
issory note,  took  the  case  out  of  the  statute  as  to  all,  was  placed 
on  the  ground  that  there  was  a  qiuisi  agency  created  by  the 
contract  whereby  the  act  of  one  was  binding  upon  the  others. 
The  doctrine  of  Whitcomb  v.  Whiting  was  followed  in  some  of 
the  earlier  cases  in  this  state,  but  was  finally  repudiated  m  the 
case  of  Van  JTeuren  v.  Parmelee  (2  N.  Y.  523),  and  it  has 
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come  to  be  the  established  doctrine  here  that  a  part  payment 
of  a  debt  by  one  of  two  or  more  joint  contractors  does  not 
take  the  case  out  of  the  statute  as  to  the  others,  and  this, 
whether  such  payment  is  made  before  or  after  the  debt  has 
been  barred.  {Shoemaker  v.  Benedict^  11  N.  T.  177.)  Tlie 
existence  of  a  common  liability  of  several  for  a  debt  does 
not  of  itself  make  each  the  agent  of  the  others,  to  bind  them 
by  part  payment.  The  court  has  in  a  great  variety  of 
cases  enforced  with  great  strictness  the  rule  that  a  part  pay- 
ment must  be  made  by  the  debtor  or  by  his  authority  in  order 
to  take  the  case  out  of  the  statute.  This  has  been  held  in 
respect  to  a  payment  by  a  surety,  unless  at  the  request  of  the 
principal  ( WmcheU  v.  IlickSj  18  N.  Y.  558) ;  by  the  assignee 
of  an  insolvent  debtor  {Pickett  v.  Leonard^  34  N.  Y.  175) ; 
by  the  application  by  the  creditor  of  money  derived  from 
collateral  securities  assigned  to  him  by  the  debtor  {JSarper  v. 
Fairley,  53  N.  Y.  442) ;  by  the  maker  of  a  note,  of  interest, 
as  against  the  indorser.  {MbMuUen  v.  Rafferiy^  89  N.  Y. 
456.) 

In  determining  the  question  whether  the  payment  by  the 
heirs  of  Alanson  and  Daniel  Lamb  of  the  sum  of  one  dollar 
on  the  mortgage,  continued  the  lien  as  against  Mrs.  Water- 
man,  it  is  important  to  consider  her  and  their  relation  to  the 
debt  and  the  property  embraced  in  the  mortgage.  Neither 
Mrs.  Wat-erman  nor  her  grantors  had  assumed  or  were  under 
any  personal  liability  for  the  mortgage  debt.  The  mortgage 
remained  a  lien  on  the  land  conveyed  to  Palmer  in  1871,  but 
in  equity  the  north  half  of  the  lot  was  chargeable  with  the 
mortgage  debt  and  was  first  liable  to  be  sold  on  foreclosure. 
The  fact  that  Palmer  paid  full  value  for  the  south  half  of  the 
lot  did  not  alter  the  rights  of  the  mortgagees.  Their  mort- 
gage remained  a  lien  as  well  on  the  part  of  the  lot  sold  to 
Palmer,  as  upon  the  part  remaining  unsold.  But  Palmer  and 
his  grantees,  so  far  as  appears,  had  never  been  called  upon  for 
payment.  The  Lamb  heirs  stood  in  a  double  relation  to  the 
mortgage  debt.  Their  half  of  the  lot  was  subject  to  the  mort- 
gage and  primarily  chargeable.     They  also  as  heirs  of  one  or 
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the  other  of  the  mortgagors,  having  acquired  title  to  the  mort- 
gaged premises  bj  descent,  were  liable  under  the  statute 
(1  Rev.  St.  749,  §  4)  to  satisfy  or  discharge  the  mortgage 
out  of  their  own  property.  The  statute  was  recently  con- 
strued in  Hausdt  v.  Patterson  (124  N.  Y.  349),  and  it 
was  held  in  substance  that  the  liability  of  heirs  or  devisees 
was  limited  to  the  property  descended  or  devised,  or 
its  value  in  case  of  alienation.  Assuming  that  the  right  to 
a  remedy  under  this  statute  was  not  barred  by  the  lapse  of 
time,  the  Lamb  heirs,  who  made  the  payment  of  August  8, 
1885,  may  have  been  under  a  liability  which  could  have  been 
enforced  against  their  property  other  than  that  embraced  in 
the  mortgage,  depending  upon  whether,  they  took  any  other 
than  the  mortgaged  premises  by  descent.  But  in  no  other 
way  were  they  liable  for  the  mortgage  debt.  The  mortgagees 
demanded  and  accepted  from  the  Lamb  heirs  the  nominal 
payment  made  August  8,  1885,  with  full  knowledge  of  the 
conveyance  to  Palmer  in  1871,  as  a  condition  of  forbearing  a 
foreclosure  of  the  mortgage,  and  it  was  paid  by  them  for  the 
sole  purpose  of  protecting  their  title.  It  undoubtedly  pre- 
served the  lien  of  the  mortgage  upon  the  part  of  the  land 
owned  by  them.  But  to  give  it  the  further  efficacy  of  con- 
tinuing the  lien  on  the  part  of  the  property  in  which  they  had 
no  interest,  implies  that  they  were  the  agents  of  Mrs.  Water- 
man to  renew  the  mortgage  as  to  her,  a  relation  which  has  no 
support  in  the  evidence.  It  could  not  we  apprehend  be  suc- 
cessfully contended  that  the  payment  by  the  Lamb  heirs 
would  have  renewed  the  debt  as  against  the  administrators  of 
the  mortgagors,  and  much  less  we  think  can  it  be  claimed  that 
it  continued  the  lien  of  the  mortgage  as  against  Mrs.  Water- 
man. It  was  held  by  the  chancellor  in  Mooera  v.  White 
(6  Jo.  Ch.  373)  that  an  acknowledgment  by  an  executor  or 
administrator  would  not  bind  the  real  assets  in  the  hands  of 
the  heir  or  devisee  so  as  to  affect  the  right  of  either  under  the 
Statute  of  Limitations.  The  question  is  not  the  same  as  it 
would  have  been  if,  during  the  running  of  the  statute,  but 
after  their  conveyance,  the  mortgagors  had  made  a  partial 
SlOKELS — ^VoL.  0.         9 
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payment  on  the  debt.  It  has  been  held  that  a  partial  pay- 
ment by  a  mortgagor  on  the  debt,  even  after  he  had  conveyed 
the  premises  mortgaged,  would  continue  the  lien  of  the  mort- 
gage. (iT.  Y.  Life  Ins.  <&  Trust  Co.  v.  Covert,  6  Abb.  Pr. 
[N".  S.]  154,  Ct.  Appeals ;  Hughes  v.  Edwards,  9  Wheat.  489.) 
The  mortgage  is  an  incident  to  the  debt,  and  when  payments 
are  made  by  the  debtor,  the  mortgagee  is  not  called  upon  to 
inquire  how  the  mortgagor  has  dealt  with  the  equity  of 
redemption.  If  the  mortgage  is  recorded  the  purchaser  has 
constructive  notice  of  its  existence,  and  a  dealing  witli  the 
debt  between  the  debtor  and  creditor  in  the  usual  course  is  to 
be  expected.  The  mortgagors  until  at  least  the  debt  is  barred 
represent  all  persons  interested  in  the  land.  If  not  recorded 
and  the  grantee  purchased  in  good  faith  for  value,  without 
notice,  then  the  lien  of  the  mortgage  is  destroyed.  But  upon 
the  death  of  a  mortgagor  personally  bound  to  pay  the  debt,  a« 
new  situation  arises.  His  personal  representatives  become 
liable  to  the  extent  of  the  personal  assets.  If  the  mortgaged 
premises  descend  to  his  heirs  or  are  devised,  they  are  the 
primary  resource  in  exoneration  of  the  personalty,  unless  (in 
case  of  a  will)  the  testator  otherwise  directs.  (1  Rev.  St. 
749,  §  4.)  If  during  his  life  the  mortgagor  had  conveyed 
the  equity  of  redemption,  his  grantee  does  not  become  per- 
sonally Jiable  for  the  debt  unless  he  assumed  its  payment,  but 
the  land  remains  subject  to  the  pledge  whatever  may  be  the 
form  of  the  conveyance.  But  upon  the  death  of  the  mort- 
gagor, after  having  conveyed  the  land,  the  personal  liability 
is  separated  from  the  ownership  of  the  land.  Wliere  the 
equity  of  redemption  has  been  conveyed  in  parcels,  without 
any  personal  covenant  by  the  grantees  to  pay  the  debt,  the 
land  alone  as  between  them  and  the  mortgagees  is  liable. 
The  judgmenf  below  proceeds  upon  the  doctrine  that  the 
owner  of  one  parcel  acting  separately,  and  independently  of 
the  owner  of  the  other  parcels,  may  by  payment  continue  the 
lien  of  the  mortgage  beyond  twenty  years,  not  on  his  own 
parcel  alone,  but  on  all  the  parcels.  He  could  not  do  this  by 
a  written  acknowledgment,  as  such  an  acknowledgment  must 
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under  the  statute  be  made  by  "a  person  to  be  charged 
tbereby,"  and  a  payment  by  the  owner  of  one  parcel  ought 
not,  we  think,  to  be  given  any  greater  effect.  It  would 
be  an  admission  of  the  debt,  but  an  admission  svJk  modo 
affecting  only  the  party  making  it.  The  payment  would 
create  no  personal  liability,  even  against  him.  He  could  not 
bind  the  owners  of  the  other  parcels  by  his  admission, 
because  he  would  neither  in  law  nor  in  fact  represent  them. 
Payment  by  an  heir  or  devisee,  as  such,  is,  we  think,  subject 
to  the  same  limitation.  It  would  continue  his  liability  under 
the  statute  to  the  extent  of  tl>e  real  assets  in  his  hands,  but 
would  have  no  effect  against  the  owners  of  the  equity  of 
redemption  in  arresting  the  running  of  the  statute.  A  partial 
payment  continues  the  debt  on  the  theory  that  it  implies  a  new 
promise,  but  the  new  promise  can  be  implied  only  against  the 
person  making  the  payment,  or  when  made  in  his  behalf  by 
one  who,  in  law  or  in  fact,  is  authorized  to  bind  him. 

We  have  found  no  authorities  directly  upon  the  question 
presented  in  tliis  case.  The  case  of  Roddwm  v.  Morley  (1 
DeG.  &  J.  1)  involved  the  question  whether  a  payment  by  a 
devisee  for  life,  of  interest  on  a  specialty  of  his  testator,  in 
which  the  heirs  were  bound,  was  an  acknowledgment  "  by  the 
party  liable  by  virtue  of  such  specialty,"  within  the  meaning 
of  the  5th  section  of  the  Act  3  and  4  Will.  IV.,  c.  42,  and  as 
such  was  sufficient  to  keep  the  right  of  'action  alive  against  the 
parties  interested  in  remainder,  and  it  was  held  that  it  was. 
The  principle  of  this  decision  is  very  clearly  set  forth  by 
Chitty,  J.,  in  the  case  In  re  Hollingahead  (L.  R.,  37  Ch. 
Div.  651-659),  which  involved  a  similar  question  as  to  the 
liability  of  devisees  on  a  simple  contract  of  tlie  testator. 
Speaking  of  Boddam  v.  Morley^  he  says :  "  The  right  prin- 
ciple to  adopt  is,  that  so  far  as  the  real  estate  is  concerned,  there 
is  no  one  else  but  the  tenant  for  life  to  pay  the  interest ;  that 
in  making  such  payment  he  represents  the  whole  estate ;  that 
the  payment  is  an  admission  of  the  liability  to  the  debt, 
affecting  the  real  estate  of  which  he  is  in  possession;  it  is 
sufficient  evidence  of  tlie  continuance  of  the  testator's  con- 
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tract  to  pay  the  debt,  or  (if  it  be  necessary  to  have  recourse  to 
the  somewhat  subtle  doctrine  of  a  promise  to  pay)  it  is  a 
promise  to  pay  out  of  such  real  estate^  which  he,  as  the  per- 
son in  possession  of  such  real  estate  is  competent  to  give  on 
behalf  of  the  real  assets  generally  and  so  as  to  bind  them  who 
take  in  remainder."  These  two  cases  proceed  distinctly  on 
the  ground  of  implied  agency.  In  Coope  v.  CressweU  (L.  E., 
2  Ch.  App.  112)  Lord  Chelmsford  questioned  the  decision  in 
Roddam  v.  Morleyy  although  not  governing  the  case  then 
before  him.  In  Coope  v.  OressweU  the  bill  was  filed  in  behalf 
of  certain  specialty  creditors  of  a  decedent  to  have  the  debt 
raised  out  of  certain  devised  estates.  The  testator  devised 
certain  real  estate  to  trustees  in  trust  for  E.  for  life,  and  other 
real  estate  to  the  same  trustees  for  the  payment  of  debts.  All 
the  real  estate  was,  under  the  English  statute,  assets  for  the 
payment  of  debts.  The  owner  of  the  equitable  life  estate 
pleaded  the  Statute  of  Limitations,  and  the  court  sustained  the 
defense,  holding  that  payment  within  twenty  years  of  interest 
on  the  debt  by  the  trustees,  was  not  sufficient  to  take  the  case 
out  of  the  statute  as  to  the  equitable  life  tenant.  In  Dicken- 
son  V.  Teasdale  (1  De  6.,  J.  &  S.  52)  it  was  held  by  Lord 
Chancellor  Westbury  that  where  there  were  separate  devises 
of  lands  to  two  nephews  of  the  testator,  all  of  which  were 
charged  with  the  payment  of  his  debts,  that  payments  made 
on  the  bond  in  question  by  one  of  the  devisees  after  the  death 
of  the  testator,  was  not  an  answer  to  the  plea  of  the  statute  by 
the  other.  Pears  v.  Lamg  (L.  R.,  12  Eq.  41)  was  a  decision 
by  Sir  James  Baoon,  Y.  C,  upon  very  complicated  facts,  involv- 
ing the  Statute  of  Limitations.  Certain  payments  of  interest 
had  been  made  by  Ann  Heron,  a  devisee  and  legatee,  after  the 
death  of  the  testator,  on  a  mortgage  executed  by  him  in  his  life- 
time, and  the  question  was  whether  the  mortgage  was  barred  by 
the  statute.  The  defense  was  overruled  on  two  grounds,  the 
payments  made  by  Ann  Heron,  and,  second,  payments  made  by 
the  trustee  who  held  the  title  to  the  entire  estate,  which  latter 
ground  was  regarded  by  the  judge  as  controlling  and  decisive. 
Upon  the  facts  assumed  by  the  court  in  passing  upon  the 
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effect  of  the  payments  by  Ann  Heron,  the  decision  seems  to 
have  little  bearing  upon  the  present  discussion.  In  Ilarlock 
V.  Ashherry  (L.  R.,  19  Ch.  Div.  539)  it  was  held  by  Sir  Geo. 
Jessel,  M.  R.,  that  payment  by  a  tenant  of  part  of  a  mort- 
gaged estate,  of  rent  due,  made  to  the  mortgagee  on  his 
demand,  but  without  authority  of  the  mortgagor,  was  not  a 
payment  within  3  and  4  Will.  IV,  c.  27,  §  40,  or  1  Vict, 
ch.  28,  which  will  take  a  case  out  of  the  statute.  (See,  also, 
Chvmiery  v.  Evans^  11  H.  L.  Cas.  115.) 

The  question  presented  in  the  case  before  us  is  important. 
It  should  be  determined,  in  the  absence  of  express  authority, 
in  the  light  of  the  principles  upon  which  partial  payments  are 
held  to  be  an  answer  to  the  statute.  The  guiding  and  con- 
trolUng  consideration  is  that  the  payment  must  be  made  by  a 
party  to  the  obligation,  or  by  his  authorized  agent.  If  pay- 
ment by  one  is  relied  upon  to  take  the  contract  out  of  the 
statute  as  to  another,  it  must  be  shown  that  the  party  who 
made  the  payment  was  in  fact  or  in  law  the  agent  of  the 
other  in  respect  to  his  liability.  When  the  person  paying  is 
bound,  those  in  privity  wdth  him  may  be  bound  also.  There 
is  lacking  in  respect  to  the  payment  relied  upon  in  this  case  to 
bind  Mrs.  Watennan,  (1)  any  agency  on  the  part  of  the  Lamb 
heirs  to  act  for  her  or  to  bind  her  interest  in  the  land  ;  (2)  any 
power  growing  out  of  or  incident  to  their  relations  to  the  land 
or  to  the  debt,  from  which  the  law  will  imply  an  authority^ 
and  (3)  the  admission,  inferable  from  the  payment,  construed 
in  the  light  of  the  circumstances,  was  an  admission  simply 
that  the  mortgage  was  a  subsisting  lien  on  the  Dart  of  the  land 
then  owned  by  them. 

Our  conclusion  is  that  the  judgment  of  the  General  and 
Special  Terms  should  be  reversed,  with  costs  in  all  courts  as 
to  Mrs.  Waterman,  and  that  the  judgment  of  the  General 
Term  be  affirmed,  with  costs  as  against  the  other  appellants. 

All  concur. 

Judgment  accordingly. 
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Henry  Harbeck,  Appellant,  v.  Sarah  Katharine  Pupin  et 
al.,  as  Executors,  etc.,  Bespondents. 

In  an  action  against  the  executors  of  A.  to  recover  a  balance  unpaid  upon 
a  note  executed  by  the  firm  of  W.  &  Co.,  of  which  firm  plaintiff  claimed 
that  A.  was  a  dormant  partner,  the  complaint  alleged  that  a  judg- 
ment by  confession  was  entered  against  the  co-partners  other  than  A. ; 
that,  pursuant  to  a  compromise  agreement,  plaintiff  executed  a  release 
to  the  members  of  the  firm  who  confessed  the  judgment,  otherthan 
W.  The  release  recited  that  said  firm  was  indebted  to  plaintiff  "by 
virtue  of  a  judgment; "  that  he  had  agreed  with  the  members  of  the 
firm,  other  than  W.,  to  compromise  his  "claim  on  them  individually  in 
respect  of  the  said  indebtedness."  The  release  then,  by  its  terms, 
released  and  discharged  the  members  of  the  late  firm  other  than  W. 
from  all  individual  liability  in  respect  of  the  said  indebtedness,  and 
further  stated  that  it  should  operate  to  release  and  discharge  "all 
and  every  person  or  persons  other  than"  W.  of  and  from  all  lia- 
bility "growing  out  of  the  indebtedness  aforesaid."  Held,  th&t  the 
release  not  only  covered  and  operated  upon  the  judgment,  but  also  the 
note,  and  released  all  persons  other  than  W. ;  and  so  that,  assuming  A. 
to  have  been  a  dormant  partner,  his  liability  was  covered  and  he  was 
discharged. 

At  the  time  of  the  confession  of  judgment  the  attorney  for  the  members 
of  the  firm  who  joined  in  the  confession  gave  the  names  of  the  members 
without  mentioning  that  of  A.,  whom  he  had  no  authority  to  represent; 
at  the  time  of  the  execution  of  the  release,  which  was  drawn  by  said 
attorney,  he  was  authorized  to  act  for  A.  Held,  that  defendants  were 
not  estopped  from  claiming  that  the  intended  and  legal  effect  should  be 
given  to  the  release;  that  all  that  could  be  claimed  was  a  representation 
that  A.  was  not  a  member  of  the  firm,  and  an  estoppel  would  simply 
prevent  a  denial  of  that  assertion. 

Also  Tield,  that  plaintiff,  while  retaining  what  he  had  received  under  the 
compromise  agreement^  could  not  seek  to  so  reform  it  as  to  annul  it 
as  a  contract  operative  -between  him  and  A. 

Also  held,  that  the  principle  that  where  one  deals  with  a  known  member 
of  a  firm  so  as  to  discharge  him,  the  release  does  not  operate  to  set  free 
an  unknown  and  dormant  partner,  did  not  apply  where,  as  here,  there 
is  an  express  covenant  to  release  the  dormant  partner. 

(Argued  January  32, 1895;  decided  February  26,  1895.) 

Appeal   from   judgment   of  the    General    Term   of   the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
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an  order  made  April  13,  18945'whicli  affirmed  a  judgment  in 
favor  of  defendants  entered  upoi^  an  order  dismissing  the 
complaint  on  trial  at  Circuit. 

This  action  was  brought  against  the  executors  of  the  will  of 
Frederick  K.  Agate,  deceased,  to  recover  a  balance  unpaid 
upon  a  promissory  note  made  by  the  firm  of  W.  H.  Whitaker 
&  Co.  The  complaint  alleged  that  William  H.  Whitaker, 
Sanford  W.  Battershall,  John  E.  D.  Grainger  and  Frederick 
K.  Agate  were  the  members  of  said  firm ;  that  on  or  about 
September  21,  1885,  judgment  by  confession  was  entered 
upon  said  note  against  the  members  of  said  firm  except  Agate, 
and  an  execution  issued  thereon  was  returned  unsatisfied; 
that  on  March  18,  1886,  said  firm  having  been  dissolved 
Battershall  and  Grainger  made  a  separate  composition  with 
plaintiff  and  he  executed  to  them  a  release  under  seal  whereby 
he  released  the  said  Battershall  and  the  said  Grainger,  and 
their  estates  and  the  estates  of  each  of  them,  of  and  from  all 
individual  liability,  claim  and  demand  whatever,  for,  or  in 
respect  of,  the  said  indebtedness  existing  by  virtue  of  said 
judgment,  that  being  the  only  indebtedness  or  liability 
incurred  by  the  said  Grainger  and  Battershall  to  the  plaintiff 
by  reason  of  their  connection  with  the  said  partnership,  and  in 
and  by  which  release  it  was  expressly  stated  and  provided  that 
the  said  release  was  made  pursuant  to  section  .1942  of  the 
Code  of  Civil  Procedure,  and  should  have  no  greater  or  other 
effect  than  as  by  said  act  and  by  said  release  was  provided. 
But  said  release  contained  no  clause  stating  in  terms  that  the 
said  ilarbeck  released  the  said  Grainger  and  Battershall  from 
all  liability  incurred  by  reason  of  their  connection  with  the 
partnership. 

Defendants'  answer  admitted  tliat  Battershall  and  Grainger 
made  a  separate  composition  with  plaintiff,  and  executed  a 
release,  but  denied  that  its  contents  were  accurately  stated  in 
the  complaint  and  alleged  tliat  plaintiff  thereby  released  all 
the  members  of  said  firm  except  Whitaker  and  thereby 
released  defendants'  testator.  It  was  claimed  by  plaintiff  that 
Agate  was  a  dormant  partner  in  the  firm  at  the  time  of  the 
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execution  of  the  note  and  that  at  the  time  of  the  execution  of 
the  release  plaintiflE  was  ignorant  of  this  fact. 

The  following  is  the  release  referred  to : 

"  Whereas,  the  late  co-partnership  firm  of  W.  H.  Whitar 
ker  &  Co.,  of  tlie  city,  county  and  state  of  New  York,  are 
indebted  to  me,  the  undersigned,  Henry  Ilarbeck,  of  the  city, 
county  and  state  of  New  York,  in  the  sum  of  thirty  thousand 
seven  hundred  and  fifty-four  and  thirty-three  one-hundredths 
dollars  ($30,754.33),  with  interest  from  the  twenty-first  day  of 
September,  1885,  by  virtue  of  a  judgment  recovered  in  the 
Supreme  Court  of  the  state  of  New  York,  held  in  and  for  the 
city  and  county  of  New  York,  in  an  action  wherein  said 
Henry  Harbeck  was  the  plaintiff  and  the  said  late  firm  were 
defendants ; 

"  And  WHEREAS,  such  firm  has  been  dissolved  ; 

"*And  WHEREAS,  I  have  agreed  with  the  members  of  the 
said  late  firm  of  W.  H.  Whitaker  &  Co.,  other  than  said  W. 
H.  Whitaker,  to  compound  or  compromise  my  claim  on  them 
individually,  in  respect  of  the  said  indebtedness  to  me  of  the 
said  late  fii*m ; 

"  J\^ow^  therefore,  this  agreement  witnesseth,  that  in  consid- 
eration of  the  sum  of  one  dollar  and  other  good  and  valuable  con- 
siderations to  me,  the  said  Henry  Harbeck,  paid  by/  the  said 
members  of  the  said  late  firm  of  W.  H.  Whitaker  &  Co.,  other 
than  the  said  W.  H.  Whitaker,  at  or  before  the  time  of  sub- 
scribing  this  release,  I,  the  said  Henry  Harbeck,  do  hereby, 
according  to  the  statute  in  such  case  made,  release,  acquit  and 
forever  discharge  the  said  members  of  the  late  firm  of  W.  H. 
Whitaker  &  Co.,  other  than  said  W.  H.  Whitaker,  and  their 
estate  or  estates,  and  that  of  each  of  them,  of  and  from  all 
individual  liability,  claim  and  demand  whatsoever,  for  or  in 
respect  to  the  said  indebtedness  to  me  of  the  said  late  firm. 
Provided,  however,  that  this  present  release  is  made  pursuant 
to  section  1942  of  the  Code  of  Civil  Procedure,  and  shall  have 
no  greater  or  other  effect  than  as  by  the  said  act  and  by  this 
release  is  provided  ;  and  shall  not  release  or  discharge  said  W. 
H.  Whitaker  or  his  estate,  but  shall  operate  to  release  and  dis- 


1895.]  Harbeck  v.  Pupin  et  al.  73 

N.  Y.  Rep.]  Statement  of  case. 

charge  all  and  every  person  or  persons  other  than  the  said  W. 
II.  Whitaker  of  and  from  any  and  all  liability  and  obligation 
growing  out  of  the  indebtedness  aforesaid.  Nothing  herein 
contained  shall  afiEect  or  impair  a  certain  agreement  dated 
August  20,  1885,  by  which  certain  claims  and  demands  due 
the  lirm  of  W.  H.  Whitaker  &  Co.  were  to  be  held  in  tnist 
for  the  said  Harbeck ;  all  the  terms  and  provisions  of  the  said 
agreement  to  remain  in  force  notwithstanding  this  agreement." 
Further  facts  are  stated  in  the  opinion. 

«/.  Tredwell  Richards  for  appellant.  Agate  was  never 
liable  upon  the  debt  released,  and  the  release  was  fruitless  so 
far  as  he  was  concerned.  {In  re  Washington  Parky  52  N. 
Y.  131.)  The  note  is  not  merged  in  the  judgment,  nor  is  the 
obligation  of  Agate  on  the  note  merged  in  the  judgment. 
After  the  judgment  the  liability  of  Agate  on  the  note  sur- 
vived  absolutely  unaffected  by  the  judgment.  {Candee  v. 
Smith,  93  N.  Y.  351 ;  IlarhecJc  v.  Pupin,  123  id.  115.)  The 
note  upon  which  this  action  is  brought,  and  the  judgment 
against  Whitaker,  Battershall  &  Grainger,  are,  to  a  certain 
extent,  concurrent  obligations,  but  because  the  obligations  are 
concurrent  it  does  not  follow  that  they  are  identical,  nor  that 
a  release  from  one  will  discharge  the  other.  {M,  S,  Bank  v. 
Pierce,  137  K  Y.  444;  Walsh  v.  Trevarion,  L.  R.  [12  Q. 
B.]  734 ;  Simons  v.  Johnson,  3  Barn.  &  Aid.  175 ;  2  Eoll. 
Abr.  409 ;  Paijlor  v.  Ilomersham,  2  M.  &  S.  423 ;  Moore  v. 
Magrath,  1  Cowp.  9 ;  Browning  v.  Wright,  2  B.  &  P.  13 ; 
Lyman  v.  Clark,  9  Mass.  234 ;  Rich  v.  Lord,  35  id.  322 ; 
Jackson  v.  Stackhouse,  1  Cow.  122;  Van  Hagen  v.  Yam 
Rensselaer,  18  Johns.  420.)  The  release  is  in  conformity 
with  section  1942  of  the  Code.  {Harheck  v.  Pupin,  123  N. 
Y.  115;  Luddington  v.  Bell,  77  id.  138.)  Treating  the 
release  as  one  to  Battershall  and  Grainger  only,  even  if  it  had 
not  been  made  pursuant  to  section  1942,  the  release  of  these 
two  joint  debtors  would  not  have  the  legal  effect  of  discharg- 
ing Agate,  because,  taking  the  release  as  a  whole,  it  appears 
aflSrmatively,  upon  the  face  of  the  instrument,  that  it  was  not 
Stpkels— Vol.  C.        10 
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iutended  to  discharge  Agate  or  any  of  the  partners  except 
Battershall  and  Grainger.  (Thompson  v.  Lock^  L.  R.  [3  C.  B.] 
540 ;  North  v.  Wdkefidd,  13  Ad.  &  El.  535  ;  N.  Ins,  Co.  v. 
Potter^  63  Cal.  157 ;  Seymour  v.  Butler^  8  Iowa,  304 ;  Burke 
y.  Nolle,  48  Penn.  St.  168;  Couch  v.  Mills,  21  Wend.  434; 
ITood  V.  Hayward,  48  Hun,  330.)  Even  if  the  release  to 
Battershall  and  Grainger  had  in  terms  released  them  from  the 
note  and  not  from  the  judgment,  and  had  been  in  such  form 
as  would  ordinarily  have  had  the  efifect  to  discharge  Agate 
also,  yet,  because  Agate  was  a  dormant  partner,  and  the  plain- 
tiff, after  due  diligence  and  inquiry,  had  been  unable  to 
ascertain  that  he  was  a  partner,  the  release  can  have  no 
legal  consequences  as  to  Agate,  and  is  ineflfectual  to  dis- 
charge him.  {Robinson  v.  Wilkinson,  3  Price  Exch.  538.) 
Apart  from  the  doctrine  of  estoppel,  the  release,  if  necessary, 
may  be  reformed  or  its  construction  limited,  so  as  to  exclude 
Agate,  upon  equitable  grounds  ;  namely,  for  mutual  mistake, 
or  for  fraud  on  one  side  and  mistake  on  the  other.  {Kirclh- 
ner  v.  N,  IL  S.  M.  Co,,  135  N.  Y.  182.)  Even  if  this  is  not 
a  proper  case  for  reformation  of  the  release,  or  for  a  construc- 
tion which  will  give  it  effect  according  to  equity  and  good 
conscience,  and  if  the  release  be  considered  efficient  to  dis- 
charge Agate,  unless  rescinded  as  to  him,  yet  the  plaintiff 
may,  nevertheless,  treat  it  as  rescinded  as  to  him,  and  sue 
upon  the  original  debt,  as  in  this  case  plaintiff  has  done. 
{Garry  v.  Hull,  11  Johns.  441 ;  Tyson  v.  Doe,  15  Vt.  571; 
Clark  V.  Mayor,  eU,,  4  N.  Y.  338 ;  Mennll  y.  L  &  0.  R. 
R,  Co,,  16  Wend.  586 ;  Gould  v.  C,  N,  Bank,  86  N.  Y.  75 ; 
Pierce  v.  Wood,  23  N.  H.  519  ;  Cobh  v.  Hatfield,  46  N.  Y. 
633.) 

George  C,  Holt  for  respondents.  The  release  executed  by 
Harbeck,  dated  Marcli  18,  1886,  is  a  bar  to  the  action. 
{Kirchner  v.  N.  H,,  etc.,  Co,,  135  N.  Y.  188  ;  DainJbm^nn  v. 
Schulting,  75  id.  60 ;  Graham  v.  Meye?*,  99  id.  611 ;  Neviiis 
V.  Dunlap,  133  N.  Y.  676 ;  Keyit  v,  Manchesf^r,  29  Barb. 
595 ;  Stoddard  v.  Ilart,  23  N.  Y.  556 ;  Brice  v.  Lorill^ard 
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Ins.  Co.,  56  id.  240 ;  Wilso7i  v.  Dean,  74  id.  531 ;  Garham 
V.  Bird,  57  Barb.  277 ;  Albany,  etc,,  v.  Burdich,  87  N.  Y. 
47 ;  ThompBonville,  etc.,  Co.  v.  Osgood,  26  Conn.  16.)  The 
plaintiflf  cannot  repudiate  the  release  without  returning  the 
consideration  paid  for  it.  {Gould  v.  C  Bank,  86  N.  Y.  75 ; 
C<M  V.  Hatfield,  46  id.  533 ;  McMichaeU  v.  Kibner,  76  id. 
46 ;  SJiiffer  v.  Deitz,  83  id.  300 ;  Graham  v.  Meyer,  99  id. 
611 ;  Allison  v.  Ahendroth,  108  id.  475 ;  Allerton  v.  AUerton, 
50  K  Y.  670 ;  VaU  v.  Reynolds,  118  id.  297.)  If  the  release 
of  March  18,  1886,  notwithstanding  its  terms,  should  be  con- 
strued to  be  a  release  to  Battershall  and  Grainger  only,  as 
claimed  by  the  plaintiffs  counsel,  it  nevertheless  had  the  eflEect 
of  releasing  Agate,  even  if  he  was  a  partner,  because  it  was  not 
executed  in  compliance  with  the  statute,  permitting  the 
release  of  some  joint  debtors  without  releasing  others.  (Code 
Civ.  Pro.  §1942;  Harlech  v.  Pupin,  123  N.  Y.  119.) 
There  was  not  sufficient  competent  evidence  that  Agate  ever 
became  a  member  of  the  firm  of  Whitaker  &  Co.  to  be  sub- 
mitted to  the  jury.  {Richardson  v.  Hughitt,  76  N.  Y.  58 
Eager  v.  Crawford,  76  id.  97 ;  Barnett  v.  Snyder,  Id.  344 
Curry  v.  Fowler,  87  id.  33;  Clift  v.  Barrow,  108  id.  187 
Code  Civ.  Pro.  §  829 ;  Connelly  v.  O'Connor,  117  N.  Y.  91 
N^elson^.S.  M,  Ins.  Co.,  71  id.  460;  Ten  Fyck  v.  Bill,  o 
Wend.  55 ;  Doty  v.  Wilson,  14  Johns.  378 ;  Bank  of  Utica 
V.  Mersereau,  3  Barb.  Ch.  585.)  There  was  absolutely  no 
evidence  in  the  case  that  Grainger  ever  knew  of  or  consented 
to  Agate's  alleged  introduction  into  the  firm  of  Whitaker  & 
Co".  {Burnett  v.  Snyder,  76  N.  Y.  347.)  Assuming  that 
Agate  was  a  member  of  the  firm,  and  continued  to  be  such 
until  its  suspension,  this  action  cannot  be  maintained,  because 
the  note  was  given  ^vithout  his  knowledge  or  assent  after  the 
dissolution  of  the  firm.  {Spaulding  v.  Kelly,  43  Ilun,  3()().) 
The  plaintifif  failed  to  establisli  a  cause  of  action  because  the 
judgment  against  Whitaker,  Battershall  and  Grainger  was  sat- 
isfied by  the  two  releases  given  by  Harbeck.  {Robertson  v. 
Smith,  18  Johns.  459 ;  Oakley  v.  Aspinwall,  4  N.  Y.  542 ; 
Olmstead  v.  Webster,  8  id.  413 ;  Suydarn  v.  Barber,  18  id. 
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468 ;  Candee  v.  Smithy  93  id.  349 ;  Kendal  v.  Ha/milton^  L. 
R  [3  C.  P.  Div.]  403;  L.  R.  [4  App.  Cas.]  504;  Code  Civ, 
Pro.  §§  1492,  1493.)  There  are  no  equitable  grounds  of  lia- 
bility in  tins  case.  {ArTostrong  v.  Stokes^  L.  R,  [7  Q.  B.] 
604.) 

Finch,  J.  The  fundamental  question  in  this  case  is  the 
true  construction  of  the  release  upon  which  the  defendant 
relies. 

We  regard  that  release,  executed  by  Harbeck,  as  broad 
enough  to  discharge  Agate,  assuming  that  the  latter  was  a 
dormant  partner  in  the  debtor  firm.  The  criticism  of  the 
appellant  is  very  narrow  and  technical,  and  founded  upon  one 
expression  in  the  instrument,  with  an  entire  disregard  of  its 
manifest  scope  and  meaning.  That  criticism  is  that  the  release, 
by  its  terms,  only  discharges  the  judgment  and  operates  upon 
that,  and  does  not  discharge  the  debt  for  which  the  judgment 
was  confessed ;  and  such  construction  is  founded  upon  the 
statement  in  the  release  that  the  firm  is  indebted  to  Harbeck  in 
tlie  sura  named  "by  virtue  of  a  judgment,"  whereby,  it  is 
claimed,  the  discharge  granted  from  the  said  indebtedness 
means  solely  and  alone  that  evidenced  by  the  judgment,  and, 
therefore,  necessarily  includes  only  the  judgment  debtors  and 
excludes  Agate.  But  the  instrument,  by  its  explicit  terms, 
negatives  that  construction.  It  does  not  run  to  Battershall 
and  Grainger  by  name  and  purport  to  release  them  alone,  or 
confine  its  terms  or  its  operation  to  the  defendants  in  the 
judgment.  It  acknowledges  an  agreement  of  composition, 
not  with  Battershall  and  Grainger  merely,  but  with  "the 
members  of  the  firm  of  Whitaker  &  Co.  other  than  "Whitaker ; " 
language  not  confined  to  two  of  the  judgment  debtors,  but 
explicitly  embracing  all  the  members  of  the  firm  with  the  one 
exception.  And  that  agreement  is  declared  to  be,  not  to 
simply  discharge  a  judgment  against  two,  but,  as  it  reads,  "  to 
compromise  my  claim  on  them  individually  in  respect  to  the 
said  indebtedness  to  me  of  the  said  late  firm."  That  must 
necessarily  be  construed  to  mean  the  entire  debt  of  the  firm, 
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however  that  firm  was  composed  or  whoever  might  constitute 
its  members.  It  then  proceeds  to  release  the  members  of  the 
late  firm  other  than  Whitaker  from  liability  for  or  in  respect 
of  the  said  indebtedness  of  the  said  late  firm,  and  very  con- 
clusively fixes  the  intent  and  meaning  of  the  parties  by  the 
further  statement  that  it  shall  operate  to  release  and  discharge 
"  all  and  every  person  or  persons  other  than  the  said  W.  H, 
Whitaker  of  and  from  any  and  all  liability  and  obligation 
growing  out  of  the  indebtedness  aforesaid."  That  was  not^ 
as  is  contended,  a  mere  general  clause  to  be  restricted  by  a 
narrower  and  special  statement  preceding,  for  there  was  none 
of  that  character,  but  it  was  a  further  explanation  of  a  pur- 
pose already  stated,  entirely  consistent  with  it,  and  meant 
to  put  the  meaning  of  the  parties  beyond  any  reasonable 
doubt.  "Any  and  all  liability  and  obligation  grovring  out 
of  the  indebtedness  aforesaid,"  covered  the  original  account, 
the  note  which  expressed  it,  and  the  judgment  which 
secured  it,  and  from  that  liability,  whatever  its  form,  all 
persons,  and  every  person  other  than  Whitaker,  were  ta 
be  released.  The  creditor  must  have  been  very  blind  not  ta 
understand  that,  as  the  condition  of  receiving  three  thousand 
dollars  in  cash  and  certain  6j)ecified  notes,  he  was  required  to 
discharge,  not  merely  two  judgment  debtors,  but  his  claim 
against  every  member  of  the  firm  other  than  Whitaker.  That 
he  did  not  know  that  there  was  any  other  does  not  matter. 
It  is  not  even  yet  certain  that  there  was,  but  if  there  was  or 
should  be  such  an  unknown  person  the  release  plainly  covered 
his  liability ;  was  intended  to  cover  it  by  those  who  paid  for 
it,  and  must  have  been  understood  to  cover  it  by  the  creditor 
who  executed  it.  The  trouble  is  not  that  he  did  not  under- 
stand its  obvious  meaning,  but  that  he  was  ignorant  of  facts 
which  now  make  it  much  more  important  than  at  the  time  he 
imagined  it  to  be.  The  use  of  the  words  "  said  "  and  "  afore- 
said "  are  the  links  by  which  the  appellant  seeks  to  connect 
the  whole  range  of  the  covenant  with  the  judgment  merely, 
because  incidentally  the  debt  is  described  by  reference  to  the 
judgment  confessed  to  secure  it,  but  the  terms  employed  pasa 


78  Harbeck  v.  Pupin  et  al.  [Feb., 


Opinion  of  ttie  Court,  per  Pinch,  J.  [Vol.  145, 

beyond  the  judgment  merely  in  two  ways.  They  relate  to 
the  indebtedness,  using  that  broad  expression  continually,  and 
describing  it  as  that  of  the  late  firm,  and  then  they  pass 
beyond  the  judgment  debtors  and  embrace  all  the  members  of 
the  late  firm  other  than  the  one  excepted  member.  It  seems 
to  me  very  clear  that  the  release  cannot  be  limited  to  the 
judgment  debtors  alone,  but  does  discharge  every  member  of 
the  dissolved  firm  except  Whitaker. 

But  the  ^appellant  next  changes  his  position  and  assails  the 
release  for  fraud.  I  am  not  sure  that  he  has  left  himself  the 
riglit  to  assume  that  attitude.  In  his  complaint  he  sets  up 
the  release  as  forming  no  obstruction  to  his  remedy.  He  does 
not  allege  it  to  be  fraudulent.  He  does  not  ask  any  relief 
against  it.  He  seeks  neither  to  reform  it  nor  to  rescind  it. 
On  the  contrary  he  assumes  its  validity  and  plants  himself 
upon  its  construction.  Possibly  he  might  have  omitted  all 
reference  to  it  and  left  himself  free  to  fight  it  on  any  ground 
when  it  appeared  as  a  matter  of  defense.  But  he  did  not 
choose  to  do  that,  and,  by  the  form  of  his  pleading,  admits  the 
validity  of  the  release,  but  claims  that  it  failed  to  cover  the 
liability  of  the  dormant  partner.  He  now  seeks  to  change 
position  without  any  amendment  .of  his  pleading,  and  after 
more  or  less  .misleading  his  adversary.  And,  even  at  the 
close  of  the  evidence,  when  a  motion  is  made  for  a  non- 
suit, he  does  not  ask  to  go  to  the  jury  on  any  question 
of  fraud.  lie  was  not  bound  to  ask  it,  I  grant,  but  his 
6mission  indicates  that  he  had  not  yet  changed  the  issue  . 
raised  by  his  pleading.  Yet  the  evidence  on  which  he 
relies  is  in  the  case,  though  taken  under  the  defendants' 
objection,  and  it  would  he  at  least  a  narrow  and  per- 
haps a  doubtful  conclusion  to  dispose  of  it  as  a  matter  of 
pleading,  except  in  so  far  as  the  questions  raised  are  consistent 
with  the  assumed  validity  of  the  instrument.  For  I  do  not 
understand  now  that  the  appellant  claims  to  rescind  for  fraud. 
It  is  difficult  to  see  how  he  could  do  so  in  view  of  the  fact 
that  he  retains  the  fruits  of  his  arrangement  and  is  holding 
on  to  the  money  of  Agate,  knowing  it  to  be  his,  and  which  waa 
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paid  for  the  very  release  assailed ;  but  it  is  sufficient  to  say 
that  the  point  in  the  appellant's  brief  which  goes  upon  a  rescis- 
sion for  fraud  was  formally  withdrawn  on  the  argument,  and 
leaves  open  only  the  questions  of  estoppel  and  of  reformation. 
I  can  see  no  ground  of  estoppel.  The  claim  in  that  direc- 
tion is  only  a  disguised  form  of  the  abandoned  effort  to  rescind, 
for  what  is  asked  is  that,  on  the  ground  of  fraud,  the  instru- 
ment shall  not  have  its  legal  construction  as  to  Agate,  or  in 
substance  and  effect  to  annul  and  rescind  the  discharge  as 
against  him.  Calling  it  estoppel  does  not  modify  its  character 
as  rescission.  And  since  the  instrument  is  to  stand  and  is  not 
to  be  rescinded  as  between  the  litigating  parties,  the  office  of 
an  estoppel  must  necessarily  be  to  prevent  the  defendants 
from  putting  the  intended  and  legal  construction  upon  the 
instrument.  But  the  form  and  shape  of  the  release  was  the 
work  of  Agate  through  his  attorney,  Root.  Neither  at  that 
time  made  any  representation  at  all.  Six  months  before  Boot, 
for  the  purposes  of  a  confession  of  judgment,  had  given  the 
names  of  the  firm,  not  mentioning  Agate.  There  is  not  a 
particle  of  proof  that  Root  at  that  time  represented  anybody 
but  the  three  known  partners  or  had  the  least  authority  from 
Agate,  or  knew  of  a  single  fact  which  would  tend  to  make  the 
latter  liable  as  a  partner.  Root  told  the  truth  as  he  under- 
stood it,  but,  at  all  events,  never  represented  Agate  or  had 
any  authority  to  represent  him  until  the  date  of  the  release. 
It  was  then,  for  the  first  time,  that  Root  acted  for  Agate  or  by 
his  authority  as  a  matter  of  fact,  and  an  estoppel  for  fraud 
which  shuts  out  the  truth  in  the  interest  of  justice  should  not 
be  based  upon  some  constructive  authority  having  no  founda- 
tion in  fact.  Indeed,  I  think  the  suggestion  of  an  estoppel  is 
entirely  inapplicable  to  the  situation.  The  doctrine  I  under- 
stand to  be  that  where  a  party,  by  conduct  or  words,  repre- 
sents one  state  of  facts,  knowing  or  intending  that  the  other 
party  will  or  shall  rely  upon  them  as  true,  and  shape  his  con- 
duct by  them,  which  representations  are  untrue,  the  party 
making  them  shall  not  thereafter  be  allowed  to  show  their 
untruth  or  contradict  the  statement  of  fact  by  which  he 
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induced  the  action  of  the  other  party.  Now,  the  representa. 
tion  here,  stated  in  its  broadest  possible  form,  was  that  Agate 
was  not  a  member  of  the  firm.  An  estoppel  would  simply 
prevent  a  denial  of  that  assertion  and  compel  Agate  to  adhere 
to  it.  But  he  is  not  seeking  to  prove  the  contrary.  He 
adheres  to  it  still.  He  proves  nothing  inconsistent  with  it,  for 
the  release  itself,  legally  construed,  involves  neither  an  admis- 
sion nor  assertion  by  Agate  that  he  was  a  member.  It  guards 
against  such  an  assertion  by  others  and  shuts  off  from  litiga- 
tion a  denial  of  the  truth  of  the  representations  by  making 
such  denial  useless. 

Nor  is  there  furnished  by  the  facts  any  ground  for  what  is 
called  a  reformation  of  the  instrument.  This  again  is  a  dis- 
guised effort  to  rescind  the  release,  wholly  and  utterly,  as 
between  Harbeck  and  Agate.  There  is  not  even  a  claim  that 
there  is  a  single  word  in  it  which  both  parties  did  not  under- 
stand and  entirely  and  fully  agree  should  be  there.  It 
expresses  the  agreement  as  at  the  time  actually  made.  The  real 
trouble  is  not  that  it  does  not  contain  the  actual  contract  made, 
but  that  the  plaintiff  might  not  have  made  it  if  he  had  inquired 
about  the  facts  and  been  told  the  truth.  A  reformation  can 
only  be  permitted  in  any  case  by  a.  decree  in  equity.  There 
is  no  pleading  to  justify  it  —  no  such  relief  asked  for  —  and 
the  attitude  of  the  plaintiff  does  not  admit  of  it.  On  the  wit- 
ness stand  he  says :  "  I  liave  never  offered  to  pay  back  the 
$3,000  paid  me  on  taking  this  release.  I  hang  on  to  that  of 
course.  *  *  *  I  hang  on  to  those  four  notes.  *  *  * 
I  will  collect  those  notes  if  I  can."  And  yet,  holding  the 
fruits  of  the  agreement,  and  refusing  their  surrender,  he  seeks 
to  reform  it  out  of  existence,  to  annul  it  utterly  as  a  contract 
operative  between  himself  and  Agate.  There  is  no  basis  for 
any  such  reformation. 

There  is  a  further  proposition  suggested.  Authorities  are 
cited  to  the  purport  that  where  ona  deals  with  a  known  mem- 
ber of  a  firm,  so  as  to  discharge  him,  the  release  does  not  oper- 
ate to  set  free  an  unknown  and  dormant  partner.  The  case 
specifically  relied  on  is  that  of  Hohinson  v.     Wilkinson  (3 
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Price  Exch.  538).  What  it  holds  is  applicable  only  to  a  case 
where  no  release  actually  discharging  the  dormant  partner 
has  been  executed,  but  his  discharge  is  claimed  under  the  com- 
mon-law rule  that  a  discharge  of  one  is  a  discharge  of  all. 
That  was  the  legal  inference  from  tlie  act  and,  possibly,  was 
not  invariably  drawn  in  behalf  of  a  dormant  or  unknown  part- 
ner. But  here  the  discharge  comes  not  from  a  legal  inference, 
which  may  be  restrained  or  modified,  but  from  an  express 
covenant  to  release  the  dormant  partner.  The  question  is  not 
one  of  inference  from  ambiguous  acts,  but  of  an  actual  con- 
tract for  a  discharge. 

It  is  unnecessary  to  discuss  other  questions  argued,  and  the 
judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  aflSrmed. 


FsANK  Saumby,  an  Infant,  etc..  Respondent,  v.  Thb  City  of 
RocHESTEB,  Appellant. 

In  an  action  to  recover  damages  for  personal  injuries  resulting  from 
defendant's  negligence,  it  appeared  that  about  six  months  after  the  acci- 
dent causing  the  injury  plaintiff's  eyes  began  to  be  affected,  he  being 
unable  to  see  clearly.  Plaintiff  went  to  a  doctor,  who  told  him  the 
trouble  was  far-sightedness,  which  the  use  of  glasses  would  remedy. 
An  expert  oculist  called  by  defendant  testified  that  he  had  examined 
plaintiff's  eyes  and  that  they  were  wholly  uninjured,  but  far-sighted. 
The  court  was  asked  on  behalf  of  defendant,  but  refused,  to  charge 
that  there  was  no  evidence  justifying  the  jury  in  finding  that  the  con- 
dition of  plaintiff's  eyesight  was  attributable  to  the  injury.  Held,  error; 
that  the  question  was  one  entirely  outside  of  ordinary  experience  and 
only  capable  of  being  answered  by  scientific  skill,  and,  as  this  answer 
was  adverse  to  plaintiff's  claim,  there  was  no  question  for  the  jury. 

Saumby  v.  City  of  Rochester  (72  Hun,  489),  reversed. 

(Argued  January  24,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  20,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
SicKELs — Vol.  C.        11 
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This  action  was  brought  to  recover  damages  for  injuriee 
received  by  plaintiff  by  reason  of  the  alleged  negligence  of 
defendant  in  failing  to  guard  an  excavation  made  by  it  in  one 
of  its  streets. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  Haifies  for  appellant.  The  court  erred  in  refus- 
ing to  grant  the  defendant's  motion  for  a  non-suit.  {Txicker 
V.  N.  T.  C,  &  H.  E,  li,  R,  Co.,  124  N.  Y.  308 ;  Reynolds 
V.  N.  Y.  a  cfe  H.  R.  i?.  R,  Co.,  58  id.  248 ;  Wenddl  v.  iV^. 
T.  C.  i&  II.  R.  R.  R.  Co.,  91  id.  420 ;  Tucker  v.  jY.  Y.  G. 
<&  II.  R.  R.  R.  Co.,  124  id.  308 ;  Lemwn  v.  N.  Y.  C.  cfe  II. 
R.  R.  R.  Co.,  65  Hun,  578 ;  Walker  v.  Toion  of  ReidsviMe, 
96  N.  C.  382 ;  Parker  v.  City  of  Cohoes,  74  X.  Y.  610.)  The 
exception  to  the  refusal  of  the  request  to  charge  that  there  is 
no  evidence  in  this  case  which  would  justify  the  jury  in  find- 
ing that  the  condition  of  the  plaintiff's  eyesight,  aside  from 
any  twitching  of  the  lids,  is  attributable  to  the  injury  from 
this  accident  is  well  taken.  {Leitch  v.  A.  M.  Ins.  Co.,  Q^  N. 
Y.  108 ;  Cornish  v.  F.  B.  F.  Ins.  Co.,  74  id.  298  ;  Frale  r. 
N.  Y,  L.  E.  A  W.  R.  R.  Co.,  143  id.  188.) 

P.  Chamberlain,  Jr.,  for  respondent.  The  notice  of  claim 
served  upon  the  city  was  sufficient  under  the  provisions  of  the 
statute.  (Laws  of  1890,  chap.  561,  §  18  ;  Paddock  v.  City  of 
Rochester,  39  N.  Y.  S.  K.  682.)  The  defendant's  negligence 
and  liability  was  fully  proven  and  properly  submitted  to  the 
jury.  {Bruso  v.  City  of  Buffalo,  90  N.  Y.  608  ;  Groves  v. 
City  of  Rochester,  39  Hun,  5 ;  Wilso?i  v.  City  of  Troy,  135 
N.  Y.  96.)  The  question  of  plaintiff's  contributory  negli- 
gence was  properly  submitted  to  the  jury.  {Pettin^iU  v. 
City  of  Yonkers,  116  N.  Y.  588 ;  Morrison  v.  B.  <&  S.  A. 
R.  R.  Co.,  130  id.  66 ;  Clifford  v.  Dam,  81  id.  52.) 

Finch,  J.  The  evidence  in  this  case  raised  questions  of 
fact  for  the  jury,  both  as  to  the  alleged  negligence  of  the 
defendant  and  the  absence  of  contributory  njegligence  on  the 
part  of  the  plaintiff.     Neither  question  could  be  answered  as 
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one  purely  of  law.  In  the  process  of  paving  a  street  witL 
asphalt  and  laying  the  necessary  sewers,  the  agents  of  the  city 
made  an  excavation  in  the  unflagged  portion  of  the  sidewalk, 
next  to  the  curb,  and  there  is  proof  tending  to  show  that  it  wag 
left  unguarded.  The  plaintiff,  who  was  about  thirteen  years 
of  age,  fell  into  it  and  was  injured.  The  accident  occurred  in 
the  early  dusk  of  the  evening,  and  it  is  probable  that  the  plain- 
tiff stumbled  over  the  earth  about  the  opening  and  in  his  fall 
struck  his  face  against  the  curb,  for  one  tooth  was  broken  off 
another  driven  up  into  his  jaw,  and  his  lip  seriously  cut. 

But  there  was  manifest  error  in  the  refusal  of  the  court  to 
charge  upon  the  question  of  damages  tis  requested  by  the 
defendant.  A  claim  was  made  on  the  part  of  the  plaintiff 
that  the  injury  had  harmed  his  eyes  and  affected  his  sight. 
There  was  no  adequate  proof  of  any  such  fact.  It  appeared 
that  about  six  months  after  the  accident  the  plaintiff's  eyes 
began  to  be  affected.  There  was  a  twitching  of  the  lids  and 
an  inability  to  see  clearly.  He  went  to  Dr.  Rider,  who  told 
him  that  the  trouble  was  far-sightedness,  which  glasses  would 
remedy,  and  he  has  used  them  more  or  less  from  that  time. 
The  plaintiff  did  not  call  Dr.  Rider.  The  defendant  called 
Dr.  Burke  as  an  expert  oculist.  He  had  examined  plaintiff's 
eyes  with  an  opthalmoscope,  and  pronounced  them  wholly 
uninjured,  but  far-sighted.  He  added  that  the  diflSculty  was 
congenital,  but  might  not  reveal  itself  until  some  age  was 
reached  or  some  occupation  trying  to  the  eyes  was  adopted. 
On  that  state  of  facts  there  was  no  proof  whatever  that  injury 
to  the  eyes  came  from  the  accident.  That  it  developed  after 
the  event  shows  only  a  sequence  in  point  of  time,  and  not 
necessarily  one  of  cause  and  effect.  In  that  state  of  the  proof 
the  court  was  asked  to  charge  on  behalf  of  the  defendant  that 
there  was  no  evidence  in  the  case  which  would  justify  the 
jury  in  finding  that  the  condition  of  the  plaintiff's  eye- 
sight, aside  from  any  twitching  of  the  lids,  is  attribu- 
table to  the  injury  from  the  accident.  The  request  was 
refused  and  the  defendant  excepted  to  the  refusal.  As 
a  result,  the  jury  were  allowed  to  guess   or   imagine  that 
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plaintiffs  defect  of  sight  was  caused  by  the  accident,  simply 
because  it  supervened  after  the  occurrence,  and  in  the  face  of 
the  uncontradicted  evidence  of  the  expert  to  the  contrary. 
The  question  was  one  entirely  outside  of  ordinary  experience 
and  only  capable  of  being  answered  by  scientific  sl^ill,  and 
that  answer  was  adverse  to  the  plaintiffs  claim.  There  is 
often,  in  this  class  of  cases,  a  tendency  to  aggravate  in  the 
proof  the  consequences  of  an  injury  with  a  view  to  enhance 
the  damages,  and  the  tendency  is  one  quite  difficult  for  a 
defendant  to  protect  himself  against.  While  a  plaintiff  should 
be  always  allowed  in  a  proper  case  to  show  fully  the  damage 
which  he  has  suffered,  he  should  not  be  permitted  to  prove 
physical  defects,  having  no  known  or  proven  connection  with 
the  injury,  simply  because  they  manifested  themselves  at  some 
time  thereafter,  and  then  to  ask  the  jury  to  supply  from  their 
imagination  the  lack  of  proof.  That  was  permitted  in  this 
case,  and  it  was  an  error  for  which  the  judgment  should  bo 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  reversed. 
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Jacob    Hibshfeld,   Appellant,   v. 
Respondents. 


John    Bopp  et  al., 


A  creditor  of  a  domestic  banking  corporation,  seeking  to  charge  a  stock- 
holder under  the  statute,  is  bound  to  allege  and  prove  all  the  facts  upon 
which  the  liability  depends;  he  must  aver  the  performance  of  conditiona 
precedent,  or  set  forth  facts  which  in  law  excuse  their  performance. 

Under  the  section  of  the  Banking  Law  (§  62,  chap.  689,  Laws  of  1892) 
which  provides  that  "  except  as  prescribed  in  the  Stock  Corporation 
Law,"  the  stockholders  of  a  banking  corporation  shall  be  individually 
responsible  for  its  debts  to  the  extent  of  the  amount  of  their  stock,  etc., 
the  provisions  of  the  Stock  Corporation  Law,  having  general  application, 
which  relate  to  the  liability  of  stockholders  in  corporations,  are  to  be 
considered  as  incorporated  in  the  section,  and  the  words  "  except  as 
prescribed  in"  are  to  be  construed  as  though  the  language  was  "  subject 
to  the  limitations  in." 

The  liability,  therefore,  of  a  stockholder  of  a  banking  corporation  is  sub- 
ject to  and  limited  by  the  conditions  af&xed  to  the  liability  of  stock- 
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holders  prescribed  by  the  "  Stock  Corporation  Law  '*  (§  56,  chap.  688, 
Laws  of  1892),  t.  «.,  (1)  the  recovery  of  a  judgment  against  the  corpora- 
tion for  the  debt  and  the  return  of  an  execution  thereon  unsatisfied;  (2) 
that  the  debt  was  payable  within  two  years  from  the  time  it  was  con- 
tracted; (8)  that  the  action  against  the  corporation  was  brought  within 
two  years  after  the  debt  became  due,  and,  if  the  action  is  brought 
against  a  stoclsholder  after  he  ceased  to  be  such,  that  it  be  brought 
within  two  years  after  that  time. 

The  complaint  in  an  action  brought  by  a  creditor  of  a  banking  corpora- 
tion, in  his  own  behalf  and  that  of  other  creditors,  against  stockholders, 
neither  averred  the  recovery  of  a  judgment  against  the  corporation  for 
the  debt  owing  to  plaintiff,  nor  that  action  has  been  brought  thereupon 
against  it,  and  there  were  no  proper  allegations  in  the  complaint  setting 
forth  an  excuse  for  the  non-performance  of  that  condition.  There  was 
no  averment  as  to  the  time  when  the  debts  owing  by  the  bank  were  con- 
tracted, or  that  they  were  payable  within  two  years.  Held,  that  a 
demurrer  to  the  complaint,  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  was  properly  sustained. 

It  seems,  that  when  an  action  has  been  brought  by  the  People  against  such 
a  corporation,  and  a  judgment  has  been  rendered  therein  dissolving  it, 
sequestrating  its  property,  appointing  a  receiver,  and  restraining  cred- 
itors from  bringing  suit  against  it,  this  is  an  excuse  for  the  non-perform- 
ance of  the  condition  precedent  requiring  a  judgment  against  the 
corporaation  and  the  return  of  an  execution  unsatisfied. 

B  seems,  also,  that  when  the  insolvency  of  the  corporation  has  been  judi- 
cially declared,  and  all  its  assets  are  in  the  custody  of  the  law  for  equal 
distribution  among  creditors,  an  action  in  equity,  brought  in  behalf  of  all 
the  creditors,  against  the  stockholders,  to  enforce  their  liability,  in 
which  the  receiver  is  joined  as  defendant,  is  a  just  and  reasonable 
method  of  ascertaining  and  having  finally  determined  the  respective  lia- 
bilities of  the  stockholders. 

While  the  Banking  Law  changes  in  some  respects  the  method  of  enforc- 
ing the  liability  of  stockholders,  it  does  not  change  its  essential  charac- 
ter from  what  it  was  under  the  prior  law  (Chap.  226,  Laws  of  1840; 
chap.  469,  Laws  of  1882),  and  imposes  no  new  liability. 

The  act,  therefore,  is  not  unconstitutional,  as  applicable  to  stockholdera 
who  became  such  prior  to  its  passage,  and  it  is  not  necessary  to  allege  in 
a  complaint  against  stockholders  that  they  became  such  after  the  pass- 
age of  the  act. 

Reported  below,  81  Hun,  655. 

(Argued  January  28,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  16,  1894,  which  afiirmed  an  inter- 
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locutory  judgment  in  favor  of  defendants  entered  upon  an 
order  of  Special  Term  sustaining  a  demurrer  to  the  complaint. 
This  action  was  brought  by  a  creditor  of  the  Madison  Square 
Bank,  an  insolvent  banking  corporation  organized  under  the 
banking  laws  of  this  state,  now  in  the  hands  of  a  receiver,  to 
enforce  an  alleged  liability  of  the  defendants,  stockholders  in 
said  bank  at  the  time  of  the  appointment  of  the  receiver,  to 
the  creditors  of  the  corporation  under  sec.  52  of  the  Banking 
Law,  chap.  689  of  the  Laws  of  1892.  The  plaintiff  sues  on  his 
own  behalf  and  in  l3ehalf  of  all  other  creditors  similarly  situ- 
ated. The  defendant  Kursheedt  and  others  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained  at 
Special  and  General  Terms  and  from  the  judgment  sustaining 
the  demurrer  this  appeal  is  taken.  The  complaint  alleges  that 
the  Madison  Square  Bank  was  a  domestic  banking  corporation, 
but  does  not  allege  when  it  was  organized.  It  alleges  that  on 
the  Ist  day  of  August,  1893,  the  People  commenced  an  action 
in  the  Supreme  Court  against  the  bank  for  its  dissolution,  on 
the  ground,  among  others,  of  insolvency,  and  that  November 
24,  1893,  judgment  was  entered  thereon  dissolving  the  corpo- 
ration and  forfeiting  its  corporate  franchises  and  providing  for 
the  distribution  of  its  assets  among  its  creditors,  and  restrain- 
ing its  several  creditors  from  instituting  any  action  against  it, 
and  appointing  receivers  with  the  usual  powers  of  receivers 
in  such  cases,  and  that  the  receivers  had  duly  qualified  and 
entered  upon  the  performance  of  their  duties.  It  alleges  that 
the  bank  issued  its  capital  stock  of  $500,000,  which  was  divided 
into  5,000  shares  of  $100  each,  and  that  at  the  time  of  the 
commencement  of  the  People's  action  and  the  rendition  of 
the  judgment  therein,  the  defendants  were  stockholders  hold- 
ing respectively  the  number  of  shares  specifically  set  forth  in 
the  complaint.  There  is  no  allegation  as  to  the  time  when 
the  several  defendants  became  stockholders  or  whether  they 
were  stockholders  at  or  prior  to  the  enactment  of  the  Bank, 
ing  Law  of  1892.  It  alleges  that  prior  to  the  commencement 
of  the  People's  action  the  plaintiff  had  deposited  with  the  bank 
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moneys  belonging  to  liim  ainonnting  to  $5,334.4:1,  for  which 
the  bank  was  indebted  to  him  on  that  day,  and  that  no  part  of 
the  same  has  been  re-paid  except  the  sum  of  $1,309.85,  and 
that  there  is  now  due  and  owing  to  him  from  the  bank  the 
sum  of  $4,024.56,  with  interest  from  August  10,  1893  (the 
day  of  the  commencement  of  the  People's  action),  although 
payment  has  been  often  requested  of  said  bank.  There  is  no 
allegation  of  the  time  when  the  deposit  was  made,  except  the 
allegation  that  it  was  prior  to  the  commencement  of  the 
People's  action,  nor  of  the  terms  of  the  deposit,  whether 
special  or  otherwise,  nor  of  the  time  when  a  cause  of  action 
against  the  bank  accrued.  It  alleges  that  the  assets  in  the 
hand&  of  the  receivers  are  wholly  inadequate  to  pay  the 
creditors  of  the  bank  in  full,  and  that  after  the  appli- 
cation of  all  the  assets  to  tjie  payment  of  the  debts,  there  will 
remain  a  deficiency  owing  to  creditors,  exceeding  the  sum  of 
$500,000.  The  complaint  then  sets  forth  that  by  reason  of 
the  premises  the  stockholders  (defendants)  have  become  indi- 
vidually responsible  to  the  plaintiff  and  the  other  creditors  of 
the  bank  equally  and  ratably,  and  not  one  for  the  other,  for 
all  the  contracts,  debts  and  engagements  of  the  corporation  to 
the  extent  of  the  amount  of  stock  severally  held  by  them  at 
the  time  of  the  commencement  of  the  action,  at  the  par  value 
thereof,  in  pursuance  of  the  provision  of  the  statute  in  such 
case  made  and  provided.  It  alleges  that  the  receivers  (who 
are  joined  as  defendants),  although  requested  by  the  plaintiff 
to  institute  an  action  to  enforce  the  liability  of  the  stock- 
holders, had  declined  so  to  do,  on  the  ground  that  the  right  to 
enforce  such  liability  did  not  vest  in  them  as  receivers.  The 
complaint  demands  judgment  against  the  several  stockholders 
on  the  statutory  liability  alleged,  and  for  an  adjustment  of  the 
claims  of  the  respective  creditors  and  for  the  payment  of  the 
fund  received  to  the  receivers  for  equitable  distribution,  and 
for  such  other  and  further  relief  as  should  be  equitable. 

Louis  Marshall  for  appellant.     The  proposition  that  an 
action  cannot  be  maintained  under  the  provisions  of  section 
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52  of  the  Banking  Law  unless  the  conditions  specified  in  sec- 
tion 55  of  the  Stock  Corporation  Law  are  complied  with, 
is  unsound.  (Code  Civ.  Pro.  §  1806 ;  K  N.  Bank  v.  Lamb^ 
50  N.  Y.  95.)  Assuming  that  a  limitation  upon  the  stock- 
holders' liability  created  by  section  52  of  the  Banking  Law, 
similar  to  that  specified  in  section  55  of  the  Stock  Corpora- 
tion Law,  has  been  created,  there  is  no  reason  why  the  liability 
under  the  Banking  Law  cannot  be  enforced,  even  though  no 
judgment  has  been  recovered  against  the  corporation  on 
behalf  of  any  creditor  for  the  amount  of  his  claim  and  no 
execution  thereon  has  been  returned  unsatisfied.  {McCulloch 
V.  Norwood,  58  N.  Y.  562 ;  Piatt  v.  Ashman,  32  Hun,  230 ; 
Gold  V.  Clyne,  58  id.  419 ;  A.  iT.  Bank  v.  Wendell,  64  id. 
208 ;  Shellington  v.  Howland,  53  N.  Y.  371 ;  Kincaid  v. 
Dwinelle,  59  id.  548;  Flash  v.  Com.,  109  U.  S.  71;  Hard- 
man  V.  Sa^e,  124  N.  Y.  25,  31 ;  iT.  T.  Bank  v.  Wetm^e, 
Id.  241 ;  Payne  v.  Gardner,  29  id.  146 ;  JToweU  v.  Adams, 
68  id.  314 ;  Boughton  v.  Flint,  74  id.  476,  482.)  The  act  of 
1892  is  constitutional  and  applicable  to  this  corporation, 
altliough  it  was  incorporated  and  its  stock  issued  prior  to  the 
passage  of  the  Banking  Law,  and  the  act  under  which  it  was 
incorporated  imposed  no  liability  upon  its  stockholders.  {In 
re  Z.  (&  a  Bank,  21  N.  Y.  9 ;  Miller  v.  State,  15  Wall. 
478-493 ;  Holyoke  Co.  v.  Lyman,  15  id.  519 ;  R,  R.  Co.  v. 
Maine,  96  U.  S.  510 ;  Sinking  Fund  Cases,  99  id.  700-719 ; 
N.  Y.  C.  Co.  V.  C  S.  R.  R.  Co.,  40  Hun,  29-31.)  The 
claim  that  the  language  of  section  52  of  the  Banking  Law 
clearly  excludes  from  its  purview  a  corporation  existing  prior 
to  1892  is  also  without  foundation,  {/n  re  L.  &  C  Bank,  21 
N.  Y.  9.)  The  remedy  chosen  in  the  present  case  is  the 
proper  one.  {Mathez  v.  Neidig,  72  N.  Y.  100 ;  Griffith  v. 
Mangam,  73  id.  611 ;  Pfohl  v.  Simpson,  74  id.  137 ;  Weeks 
V.  Love,  50  id.  571.)  The  action  is  maintainable  at  this  time, 
notwithstanding  the  fact  that  it  may  not  have  been  ascer- 
tained with  absolute  definiteness  to  what  extent  the  assets  of 
the  corporation  will  be  insufficient  to  pay  the  claims  of  cred- 
itors.    (  Walton  V.  Coe,  110  N.  Y.  109.)     The  receivers  were 
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properly  made  defendants  in  this  action  for  the  purpose  of 
enabling  the  court,  if  it  deemed  it  desirable  to  do  so,  to  make 
nse  of  the  receivership  as  a  means  of  adjusting  the  claims  of 
creditors  and  distributing  among  them  the  moneys  realized 
from  the  stockholders  in  this  action.  {Greaves  v.  Qouge^  69 
N.  Y.  154 ;  Hawe%  v.'  Oahlcmd.  104  U.  S.  450  ) 

Joseph  Fettretch  for  respondents.  This  action  cannot  be 
maintained.  (Laws  of  1892,  chap.  689.)  The  obtaining  of  a 
judgment  against  the  bank  and  return  of  the  execution  thereon 
unsatisfied,  in  whole  or  in  part,  were  conditions  precedent  to 
the  plaintiffs  right  to  maintain  any  action  on  the  alleged  debt 
of  the  bank  against  the  defendants  as  its  stockholders.  {Handy 
V.  Draper,  89  N.  Y.  334;  li.  M.  iT.  Bank  v.  Bllaa,  Id.  342.) 
There  is  no  allegation  in  the  complaint  that  the  plaintiff  did 
anything  which  would  excuse  him  from  alleging  the  condi- 
tions precedent  of  a  recovery  of  a  judgment  against  the  corpo- 
ration and  issuing  execution  thereon,  even  if  under  the  law 
under  discussion  this  would  avail  anything.  The  absence  of 
«ich  allegation  is  fatal.  (iT.  T.  Works  v.  BaOcu,  146  U.  S. 
517.)  Had  the  making  of  a  preliminary  injunction  and  the 
appointment  of  temporary  receivers  been  alleged  it  would  not 
have  helped  the  plaintiff,  for,  notwithstanding  any  such  alle- 
gations, the  plaintiff  would  not  have  been  excused  from  alleg- 
ing the  performance  of  the  conditions  precedent,  as  to  judg- 
ment and  execution,  for  at  least  until  the  final  judgment  he 
could  have  proceeded  with  the  permission  of  the  court  (if  not 
without  it)  to  put  himself  in  position  to  maintain  his  action 
against  stockholders.  {Mason  v.  N,  Y,  S.  M.  Co.,  27  Huri, 
307 ;  B.  N.  Bank  v.  Mosser,  14  id.  605 ;  Lindsley  v.  Sim- 
ends,  2  Abb.  Pr.  [N.  S.]  69 ;  Chamberlin  v.  H,  Mfg.  Co.,  118 
Mass.  539-536.)  Whatever  the  construction  of  section  24, 
chapter  40,  Laws  1848,  the  respondents  submit  that  under  sec- 
tion 55,  chapter  688,  Laws  1892,  the  plaintiff  cannot  maintain 
any  action  against  the  defendants  mthout  alleging  the  com- 
mencement of  an  action  against  the  corporation  and  the  issu- 
ing and  return  of  execution  thereon  unsatisfied  in  whole  or  in 
SlOKBLS— -Vou'C.         12 


90  HiHSHFELD  V.  Bopp  et  al.  [Feb.^ 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.  [Vol.  145. 

part.  (Laws  of  1892,  chap.  688,  §  55 ;  People  v.  Coleman^ 
126  N.  Y.  450 ;  Karat  v.  Gane,  136  id.  321.)  The  stock- 
holders' liability  is  statutory,  and  the  legislature  had  the  right 
to  provide  the  manner  of  its  enforcement,  and  having  so  pro- 
vided, even  though  it  may  work  a  hardship  in  some  cases,  yet 
the  provisions  must  be  complied  with  before  any  liability  can 
be  enforced.  {Terry  v.  Little,  101  U.  S.  216,  217.)  The 
legislature  intended  to  enact  that  in  no  case  could  any  recov- 
ery be  had  against  the  stockholder  of  a  corporation,  on  any 
debt  due  by  the  corporation,  where  the  creditor  did  not,  before 
bringing  his  suit  against  the  stockholder,  recover  a  judgment 
against  the  corporation,  and  issue  execution  thereon,  and  have 
the  same  returned.  (Laws  of  1892,  chap.  688,  §  55.)  The 
allegation  that  on  a  certain  day  the  Madison  Square  Bank  waa 
indebted  to  the  plaintiff  is  not  the  allegation  of  a  fact,  but  of  a 
mere  conclusion  of  law,  and  is  dependent  upon  the  facts  as  to 
whether,  as  a  conclusion  of  law,  it  is  correct.  These  facts  the 
plaintiff  was  bound  to  allege,  and  in  such  a  form  as  to  show 
that  a  liability  exists  on  the  part  of  the  defendants  Kursheedt 
in  favor  of  the  plaintiff.  {Dean  v.  Mace,  19  Hun,  391; 
JTandy  v.  Draper,  89  N.  Y.  334.)  The  complaint  must  show 
that  the  alleged  corporate  debt  was  contracted  subsequent  to 
the  passage  of  the  act  of  1892,  or,  if  not,  that  then  the  Madi- 
son Square  Bank,  prior  to  its  insolvency,  issued  bank  notes  or 
some  kind  of  paper  credits  to  circulate  as  money.  {In  re 
Bank,  21  N.  Y.  20 ;  Cook  on  Stock  &  Stockholders,  §  497 ; 
2  Morawetz  on  Corp.  §§  1078,  1099.) 

Andrews,  Ch.  J.  Section  52  of  "  The  Banking  Law  "  of 
1892,  is  prefaced  by  the  words,  "  Individual  lial*ility  of  Stock- 
holders," and  then  proceeds  as  follows  :  "  Except  as  prescribed 
in  the  Stock  Corporation  Law,  the  stockholders  of  every  such 
(banking)  corporation,  shall  be  individually  responsible  equally 
and  ratably  and  not  one  for  another,  for  all  contracts,  debts 
and  engagements  of  such  corporation  to  the  extent  of  the 
amount  of  their  stock  therein  at  the  par  value  thereof,  in  addi- 
tion to  the  amount  invested  in  such  shares."     The  next  and 
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final  clause  of  the  section  defines  the  term  "  stockholder "  as 
inclnding  every  owner  of  stock,  legal  or  equitable,  altliough 
not  standing  in  his  own  name  pn  the  books  of  the  corporation^ 
but  not  a  person  who  holds  such  stock  as  collateral  security 
for  the  payment  of  a  debt.  The  complaint  is  based  on  thia 
statute,  and  no  other  ground  of  liability  has  been  claimed 
on  the  argument,  nor  so  far  as  we  know  is  there  any  legis- 
lation which  imposes  liability  upon  stockholders  of  banks 
for  the  debts  of  the  corporation,  other  than  the  statute  of 
1892.  The  liability  imposed  by  art.  8,  sec.  7,  of  the  Constitu- 
tion is  limited  to  stockholders  in  banking  corporations  or 
associations, "  issuing  bank  notes,  or  any  kind  of  paper  credits 
to  circulate  as  money."  It  is  well  known  that  state  banks^ 
while  invested  with  the  power  of  banks  of  issue  on  comply- 
ing with  certain  conditions,  are  by  the  operation  of  the  pro- 
visions of  the  United  States  laws  relating  to  national  banks^ 
practically  prohibited  from  the  exercise  of  this  power,  and 
not  only  is  there  no  averment  in  the  complaint  that  the  Madi- 
son Square  Bank  was  engaged  in  "  issuing  bank  notes  or  any 
kind  of  paper  credits  to  circulate  as  money,"  but  there  can  be 
no  reasonable  doubt  that  it  was  not  so  engaged.  The  consti- 
tutional provision  has,  therefore,  no  application,  and  tlie  liability 
of  the  stockholders  rests  exclusively  upon  the  statute  of  1892. 
The  52d  section  of  the  Banking  Law  does  not  purport  to 
impose  an  absolute  and  unconditional  liability  upon  the  stock- 
holders of  state  banks.  The  imposition  of  such  a  primary 
liability,  without  requiring  creditors  to  first  exhaust  their 
remedy  against  the  corporation,  would  be  a  reversal  of  the 
policy  of  prior  legislation  prescribing  the  liability  of  stock- 
holders of  banks  or  other  corporations.  The  almost  uniform 
practice  has  been  to  make  the  liability  of  stockholders  for  the 
debts  of  the  corporation  subsidiary  and  consequent  upon  the 
inability  of  creditors  to  secure  payment  of  their  debts  from  the 
corporation  itself.  The  act  of  1849  (Chap.  226), "  to  enforce 
the  liability  of  stockliolders  in  banking  corporations,"  pre- 
scribed a  system  by  which  the  liability  was  enforced  through 
the  receiver  in  case  of  the  insolvency  of  the  bank.     There  was 
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some  obscurity  in  the  act  in  respect  to  the  point  whether  stock- 
Lolders  could  be  compelled  to  respond  before  the  receiver  had 
collected  and  applied  the  assets  in  his  hands,  and  the  court  in 
the  case  In  re  Reciprocity  Bank  (22  N.  Y.  9-14)  held  that  the 
stockholders  could  not  be  called  upon  to  contribute  until  the 
whole  available  assets  of  the  bank  had  been  collected  and  applied 
upon  the  debts  of  the  bank.  This  was  regarded  as  the  just  rule 
in  view  of  the  secondary  character  of  the  liability  of  stockhold- 
ers and  a  construction  was  given  in  conformity  with  it.  The  act 
of  1849  was  in  substance  incorporated  into  the  revision  of  the 
Banking  Laws  in  1882  (Chap.  469),  and  the  same  principle  pre- 
vailed thereafter  under  that  act  as  under  the  act  of  1849,  that  the 
fwsets  should  be  first  applied  and  a  deficiency  be  ascertained 
before  the  liability  of  stockholders  could  be  enforced.  The 
act  of  1882  was  repealed  by  sec.  216  of  the  Banking  Law  of 
1892,  and  the  system  which  prevailed  under  the  acts  of  1849 
and  1882  was  not  re-enacted.  It  is  said  that  the  revisers  who 
reported  the  Banking  Act  of  1892  also  reported  a  "receivers' 
law"  covering  the  subject,  but  for  some  reason  it  was  not 
adopted  by  the  legislature.  It  will  be  generally  found  that 
where,  by  legislation  in  this  or  other  states,  stockholders  have 
been  subjected  to  liability  for  the  debts  of  corporations,  after 
the  stock  has  been  fully  paid  in  and  certified,  this  liability  is 
regarded  as  secondary  and  not  primary,  and  can  only  be 
enforced  after  the  remedy  against  the  corporation  has  been 
exhausted.  In  construing  section  52  of  the  Banking  Law  of 
1892,  this  principle  founded  in  reason  and  justice  must  be 
remembered,  and  very  clear  indication  of  a  legislative  inten- 
tion to  disregard  it  should  be  found,  before  reaching  a  con- 
clusion that  the  section  operates  to  impose  upon  stocldiolders 
in  banks  a  primary  liability  which  may  be  enforced  without 
resorting  in  the  first  instance  to  the  corporation,  and  irrespec- 
tive of  other  limitations  which  have  usually  been  attached  as 
conditions  precedent  to  the  liability  of  stockholders.  The 
words  in  section  52  of  the  Banking  Law,  and  with  which  the 
section  commences,  "  Except  as  prescribed  in  the  Stock  Cor- 
poration Law,"  manifestly  incorporate  into  the  section  such 
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provisions  of  the  Stock  Corporation  Law,  having  general 
application,  which  relate  to  the  liability  of  stockholders  in  cor- 
porations. It  was  very  justly  said  by  the  General  Term  that 
banking  corporations  were  included  in  the  general  sections  of 
the  Stock  Corporation  Law.  Section  52  of  the  Banking  Law 
expressly  refers  to  the  Stock  Corporation  Law,  and  the 
whole  scheme  of  legislation  relating  to  corporations  con- 
tained in  the  three  acts,  "  The  General  Corporation  Law," 
"  The  Stock  Corporation  Law "  and  ''  The  Banking  Law,"  * 
all  passed  on  the  same  day,  show  that  many  of  the  general 
provisions  in  the  "  Stock  Corporation  Law  "  are  applicable 
to  banking  as  well  as  to  other  corporations.  Sec.  55  of 
the  "Stock  Corporation  Law,"  entitled  "Limitations  of 
Stockholders'  Liability,"  affixes  three  conditions  to  the  liability 
of  stockholders  to  an  action  :  (1)  The  recovery  of  a  judgment 
against  the  corporation  for  the  debt,  and  the  return  of  an  exe- 
cution thereon  unsatisfied  in  whole  or  in  part ;  (2)  that  the 
debt  was  payable  within  two  years  from  the  time  it  was  con- 
tracted ;  (3)  that  the  action  against  the  corporation  for  the 
debt  is  brought  witliin  two  years  after  it  became  due,  and  if 
the  action  is  brought  against  the  stockholder  after  he  ceased 
to  be  a  stockholder,  it  must  be  brought  within  two  years  after 
that  time.  The  language  of  the  section  is  general.  It 
declares  that  "  No  action  shall  be  brought  against  a  stock- 
holder for  any  debt  of  the  corporation  until,"  etc.  The  sec- 
tion is  dealing  with  stock  corporations,  in  which  a  banking  cor- 
poration is  included,  and  the  limitations  apply  to  the  stock- 
holders in  such  a  corporation.  These  limitations  are  consistent 
with  the  general  purpose  of  the  prior  legislation  requiring 
proceedings  to  be  first  taken  to  collect  the  debt  of  the  primary 
debtor,  although  they  extend  to  the  stockholders  in  banks 
exemption  founded  upon  the  period  of  credit  and  the  time  of 
commencing  the  action  against  the  corporation,  not  given  by 
the  Laws  of  1849  and  1882.  Reading  section  52  of  the  Bank- 
ing Law  in  the  light  of  section  55  of  the  Stock  Corporation 
Law,  we  think  the  words  of  section  52,  "  Except  as  prescribed 
in  the  Stock  Corporation  Law."  are  to  be  construed  as  though 
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the  language  was  "  Subject  to  the  limitations  in  the  Stock 
Corporation  Law,  the  stockholders  of  every  such  corporation 
shall  be  individually  responsible,"  etc.  It  is  insisted  that  the 
words  in  section  62  refer  to  section  64  of  the  Stock  Corpoi-a- 
tion  Law,  and  not  to  section  65.  This  contention  is  inadmissi- 
ble. Section  64  is  a  section  imposing,  and  not  limiting  lia- 
bility, and  relates  to  stockholder  in  other  than  banking  cor- 
porations. The  liability  of  stockholders  in  banking  corpora- 
tions is  prescribed  in  section  62  of  the  Banking  Act.  The 
general  policy  of  legislation  in  respect  to  the  liability  of  stock- 
holders in  other  corporations  has  been  to  make  them  liable  to 
general  creditors  until  the  whole  amount  of  capital  stock  of 
the  corporation  has  been  paid  in,  and  no  longer,  and  to 
make  the  liability  absolute  as  regards  debts  owing  by  the 
corporation  to  laborers,  servants  and  employees.  This 
liability  is  declared  in  section  54.  If  section  64  is  held  to 
apply  to  stockholders  in  banks,  they  are  to  a  great  extent 
released  from  the  liability  which  since  1849  has  been  imposed 
upon  them.  It  is  not  reasonable  to  suppose  that  this  could 
have  been  the  intention  of  the  legislature,  and  such  a  construc- 
tion of  section  62  is  inconsistent  with  its  broad  language.  We 
think  the  liability  imposed  by  section  62  of  the  Banking  Law 
is  limited  by  section  55  of  the  Stock  Corporation  Law. 

A  creditor  seeking  to  charge  a  stockholder  under  the  stat- 
ute, is  bound  to  allege  and  on  the  trial  to  prove  all  the  facts 
upon  which  the  liability  depends.  He  must  aver  the  per- 
formance of  conditions  precedent,  or  set  forth  facts  which  in 
law  excuse  their  performance.  {Cuykendall  v.  Coming^  88 
N.  Y.  130,  137.)  The  complaint  neither  avers  that  any  judg- 
ment has  been  recovered  against  the  corporation  for  the  debts 
owing  to  the  plaintiff,  nor  that  any  action  has  been  brought 
thereupon  against  it,  and  there  is  no  averment  as  to  the  time 
when  the  debts  owing  by  the  bank  were  contracted,  nor  that 
they  were  payable  within  two  years  from  that  time. 

In  respect  to  the  objection  that  the  complaint  does  not  show 
that  the  precedent  condition  that  judgment  should  first  be 
obtained  against  the  corporation  for  the  debt  and  execution 
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issued  and  returned  unsatisfied,  it  is  claimed  in  behalf  of  the 
plaintiff  that  its  performance  was  excused  by  the  judgment  in 
the  People's  action,  dissolving  the  corporation  and  restraining 
creditors  from  suing.  On  the  other  side  it  is  insisted  that  the 
liability  of  stockholders  being  purely  statutory,  performance 
is  a  necessary  condition,  without  which  no  action  can  be  main- 
tained, and  that  no  disability  to  sue  the  corporation,  whether 
arising  from  the  act  of  the  law,  or  from  any  other  cause,  can 
excuse  its  performance.  The  question  was  argued  in  this 
court  in  the  case  of  ShelUiigton  v.  Howland  (53  N.  Y.  375), 
which  was  an  action  against  a  stockholder  in  a  manufacturing 
corporation  organized  under  the  general  act  of  1818,  brought 
by  a  creditor  to  enforce  the  liability  imposed  by  that  act. 
The  statute  in  question  in  that  case  required  that  a  suit 
should  be  first  brought  against  the  corporation  to  recover 
the  debt,  and  execution  returned  unsatisfied.  {Ilandy  v. 
Draper,  89  N.  Y.  335.)  In  Shellington  v.  Howland  the 
plaintiff  relied  upon  the  fact  that  by  force  of  the  Bankrupt 
Law  of  the  United  States  the  prosecution  of  an  action  against 
4:he  corporation  was  prevented  and  the  performance  of  the 
condition  became  legally  impossible.  The  plaintiff  prevailed 
in  this  contention,  and  although  it  appeared  that  the  defend- 
ant had  by  his  own  act  procured  the  adjudication  in  bank- 
ruptcy. Judge  Allen  was  of  opinion  that,  irrespective  of  this 
fact,  performance  of  the  condition  was  excused  whenever  by 
the  intervention  of  the  law  its  performance  became  impossible. 
The  same  learned  judge  re-asserted  this  view  in  Ki7icaid  v. 
Dvnnelle  (59  N.  Y.  548),  although  not  essential  to  the  decision 
rendered.  In  Ilardman  v.  Sage  (124  N.  Y.  25-32)  the  ques- 
tion was  considered,  and  Follett,  Ch.  J.,  expressed  an  opin- 
ion in  accordance  with  the  view  of  Judge  Allen,  but  the  case 
was  decided  against  the  plaintiff  on  another  ground.  But  in 
the  case  of  Hunting  v.  Blun^  recently  decided  in  this  court 
(143  N.  Y.  511),  the  question  was  necessarily  involved  and 
expressly  decided,  and  it  was  held  that  a  judgment  sequestrat- 
ing the  property  of  a  corporation  and  appointing  a  receiver, 
accompanied  by  an  injunction  restraining  creditors  from  suing 
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the  corporation,  excused  a  creditor  in  a  suit  brought  against  a 
stockholder,  from  the  performance  of  the  precedent  condition 
that  suit  should  first  be  brought  against  the  corporation  and 
an  execution  returned  unsatisfied.  The  decision  in  Hunting 
V.  Blun  puts  at  rest  the  question.  If  it  was  necessary  to  find 
reasons  supporting  this  decision,  they  are  obvious.  The  lia- 
bility imposed  upon  stockholders,  although  varying  in  extent 
under  various  statutes  (the  liability  in  case  of  some  corporar 
tions  being  more  stringent  than  in  others),  is  imposed  for  the 
benefit  of  creditors.  This  security  would  be  of  little  practical 
value  under  the  opposite  doctrine.  The  insolvency  of  a  cor- 
poration and  the  appointment  of  a  receiver,  accompanied  by  a 
restraint  upon  creditors,  are  facts  which  in  most  cases  become 
known  to  creditors  only  when  the  final  act  is  consummated 
and  a  receiver  has  been  appointed.  The  situation  which 
makes  a  resort  to  the  liability  of  the  stockholders  essential 
to  the  creditor,  would  become  known  to  him  in  most  cases 
when  it  is  too  late  to  enforce  it,  if  it  should  be  lield  that  a  dis- 
ability imposed  by  law  does  not  excuse  the  bringing  of  a  suit 
against  the  corporation.  Morever,  in  many  cases  the  del^ 
may  not  be  due,  so  that  an  action  could  not  be  brought  by  the 
creditor  against  the  corporation  prior  to  the  insolvency  and 
the  falling  of  the  bar  which  makes  the  bringing  of  an  action 
legally  impossible.  The  object  of  the  provision  requiring  the 
creditor  to  exhaust  his  remedy  in  the  first  instance  by  judgment 
and  execution  against  the  corporation,  is  to  protect  the  stock- 
holder against  being  called  upon  until  an  eifort  to  collect  of 
the  principal  debtor  is  shown  by  legal  proceedings  to  be 
unavailing.  But  when  insolvency  has  been  judicially  declared 
and  the  whole  assets  of  the  corporation  are  in  the  custody  of 
the  law  for  equal  distribution  among  creditors,  an  action  in 
equity  brought  in  behalf  of  all  the  creditors  against  the  stock- 
holders to  enforce  their  liability,  in  which  the  receiver  is  joined 
as  defendant,  would  seem  to  be  a  just  and  reasonable  method  of 
ascertaining  and  having  finally  determined  their  respective 
liabilities.  The  whole  matter  is  before  the  court  and  it  can 
mould  its  decree  according  to  the  equity  of  the  case.    We  are 
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of  opinion,  therefore,  that  under  proper  allegations  in  the  com- 
plaint setting  forth  the  grounds  of  excuse,  the  fact  that  no  suit 
had  been  brought  against  the  corporation  would  not  be  an 
insuperable  difficulty  in  the  way  of  the  plaintiff. 

The  complaint  alleges  nothing  in  terms  as  an  excuse  for  the 
non-performance  of  this  condition.  It  does  not  state  whether 
a  suit  had  been  brought  or  judgment  recovered.  The  fact 
that  the  debt  had  become  due  before  the  People's  action  was 
commenced,  and  that  suit  might  have  been  brought  upon  it 
before  that  time,  would  not  we  conceive  prevent  the  plaintiff 
from  interposing  the  insolvency  proceedings  and  judgment  dis- 
solving tlie  corporation  as  an  excuse  for  non-performance  of 
the  condition,  provided  the  right  to  sue  continued  and  existed 
when  the  decree  of  dissolution  was  entered.  The  complaint 
does  allege  the  rendition  and  terms  of  the  decree  in  the  People's 
suit,  but  the  situation  of  the  plaintiff's  claims  before  or  at  the 
time  of  the  decree  is  left  to  vague  inference.  The  complaint 
should  have  stated  when  the  plaintiff's  debt  was  contracted, 
whether  it  was  presently  due,  or,  if  credit  was  given,  the  time  of 
the  credit,  and  why  the  bringing  of  a  suit  against  the  corpo- 
ration was  prevented.  In  short  it  should  have  stated  facts 
showing  that  the  debt  was  payable  within  two  years  from  the 
time  it  was  contracted ;  that  suit  therein  against  the  corpora- 
tion was  brought  within  two  years  after  it  became  due,  and 
that  judgment  had  been  recovered  therein  and  execution 
thereon  returned  unsatisfied,  or  in  the  alternative  the  facts 
which  excused  the  bringing  of  such  suit  and  the  recovery  of 
a  judgment.  The  demurrer  was,  we  think,  well  taken  for 
the  omission  to  aver  in  the  complaint  these  essential  facts. 

The  additional  claim  is  made  that  it  should  have  been  shown 
by  the  complaint  that  the  defendants  became  stockholders  in 
the  corporation  subsequent  to  the  passage  of  the  act  of  1892, 
on  the  ground  that  if  they  became  stockholders  prior  to  that 
time,  the  act  imposing  liabilities  would,  as  to  them,  be  uncon- 
stitutional. (See  Coram,  v.  Cochitnate  Banhj  3  Allen,  42 ; 
Wheeler  v.  Frontier  Bank,  23  Me.  308 ;  In  re  Bamk,  21  N. 
Sickles — ^Vol.  C.        13 
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Y.  20-22 ;  2  Morawetz  on  Cor.  §§  1078,  1099.)  It  is  a  suffi- 
eient  answer  that  the  statute  of  1892,  while  it  changed  in 
some  respects  the  method  of  enforcing  the  liability  of  stock- 
holders in  banks,  did  not  change  its  essential  character  from 
what  it  was  under  the  statutes  of  1849  and  1882.  The 
statute  of  1882  remained  in  force  until  1892,  and  was  repealed 
by  the  same  act  which  embodied  the  liability  contained  in  sec- 
tion 52  of  the  Banking  Law.  Under  both  acts  stockholders 
are  liable  to  the  same  extent,  and  a  change  in  the  methods  of 
enforcing  it  is  not  the  imposition  of  a  new  liability. 

Upon  the  grounds  stated  the  judgment  of  the  courts  below 
should  be  affirmed,  with  leave  to  the  plaintiff  to  amend  on 
payment  of  costs  in  all  courts. 

All  concur.  • 

Judgment  affirmed. 
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Thomas  J.  Mullon  et  al.,  as  Administrators,  etc. 

A  creditor,  having  an  unpaid  debt  against  a  decedent,  not  barred  by  the 
Statute  of  Limitations,  is  not  precluded  hj  a  mere  omission  to  present  his 
claim,  pursuant  to  notice,  from  establishing  his  debt  and  demanding  an 
accounting  at  any  time  before  the  executor  or  administrator  is  formally 
discharged  from  his  trust. 

Where,  however,  an  executor,  who  is  also  residuary  legatee,  after  having 
paid  all  claims  under  the  will  and  all  claims  presented  in  usual  course 
pursuant  to  the  notice,  and,  acting  in  good  faith,  applies  to  his  own  use 
the  assets  remaining,  he  can  only  be  held  accountable  for  the  actual 
value  of  such  assets,  and  cannot  be  charged  with  the  profits  of  a 
business  in  which  he  has  put  such  assets. 

While  the  inventory  and  appraisal  filed  by  the  executor,  are  not  con- 
clusive as  to  the  extent  or  value  of  such  assets,  they  are  prima  facie 
evidence  thereof,  and  the  burden  is  upon  the  contestant  seeking  to  sur- 
charge the  account  to  show  that  articles  were  omitted  or  that  a  greater 
sum  was  realized  than  the  appraised  value. 

M.,  who  had  been  carrying  on  the  ice  business,  died  leaving  a  will  by 
which  his  sons  were  made  residuary  legatees.  After  their  father's  death 
the  sons  took  possession  of  said  property  and  thereafter  carried  on  the 
ice  business  as  co-partners.  The  executors  named  in  the  will  having 
renounced,  the  sons  were  appointed  administrators  with  the  will  annexed. 
They  filed  an  inventory  of  the  estate  including  therein  the  ice  plant,  tools 
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and  fixtures  formerly  used  by  the  testator  in  said  business  afid  the  stock 
on  hand.  They,  pursuant  to  an  order  of  the  surrogate,  caused  notice 
for  the  presentation  of  claims  to  be  duly  published,  and  paid  in  full  the 
claims  presented,  also  the  specific  legacies  and  funeral  expenses.  The 
payments  thus  made  exceeded  by  more  than  $2,000  the  whole  appraised 
value  of  the  estate.  Five  years  thereafter  the  sons  sold  the  business  and 
the  property  connected  therewith.  The  bill  of  sale  included  many 
articles  purchased  by  the  sons  after  the  death  of  M.,  existing  contracts  for 
the  sale  of  ice,  and  the  stock  of  ice  then  on  hand,  which  was  on  premises 
leased  by  them  and  in  which  the  testator  never  had  any  interest.  The 
bill  of  sale  also  contained  a  covenant  on  the  part  of  the  vendors  not  to 
engage  in  the  ice  business  for  ten  years  without  the  consent  of  the  vendee. 
In  an  action  for  the  foreclosure  of  a  mortgage  given  by  M.,  a  deficiency 
judgment  was  rendered  after  the  sale  so  made  by  the  sons,  against  them 
as  administrators.  Upon  an  accounting  in  proceedings  instituted  by  the 
judgment  creditor,  the  administrators  charged  themselves  with  the 
appraised  value  of  said  ice  plant,  tools  and  machinery  as  stated  in  the 
inventory.  It  was  not  shown  that  any  of  the  testator's  personal  prop- 
erty was  omitted  from  the  inventory,  or  that  any  article  therein  named 
was  appraised  at  less  than  its  full  value;  but  the  creditor  claimed  and 
the  surrogate  decided  that  as  no  accounting  was  had  and  the  adminis- 
trators continued  the  business,  using  therein  the  property  used  by  the 
testator  without  any  formal  transfer  of  title,  the  business,  its  profits, 
accretions  and  proceeds  belonged  to  the  estate,  and  the  administrators 
were  surcharged  with  the  difference  between  the  inventoried  value  of 
said  property  and  the  sum  received  by  them  on  the  sale.  Bdd,  error. 
Reported  below,  74  Hun,  358. 

(Argued  January  29,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  6,  1893,  which  reversed  a  decree  of 
the  surrogate  of  the  county  of  Albany  upon  an  accounting  by 
Thomas  J.  Mullon  and  Jacob  H.  Mullon,  as  administrators 
with  the  will  annexed  of  John  Mullon,  deceased,  and  granted 
a  new  trial. 

This  proceeding  was  instituted  by  William  Bayard  Van 
[Rensselaer,  as  trustee  for  Laura  Yan  Rensselaer,  said  trustee 
claiming  that  a  judgment  for  deficiency  on  the  foreclosure  of 
a  mortgage  should  be  paid  to  his  cestui  que  trust  by  the 
administrators. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Marcus  T,  Hwn,  for  appellant.  Administrators  are  not 
anthorized  to  convert  to  their  own  use,  immediately  npon  the 
death  of  the  testator,  such  of  the  property  of  the  estate  as 
they  may  elect  to  purchase  of  themselves  at  the  inventory 
prices.  {Blood  v.  Kane^  130  N.  Y.  514.)  The  obligation, 
existing  on  the  part  of  the  creditor,  to  surcharge  the  account 
was  fully  met  by  the  proof  offered  by  him  upon  this  subject. 
{Dom&y  V.  Thach&r^  76  Hun,  861 ;  Forbes  v.  Salsey,  26  K 
T.  53 ;  Blood  v.  Kcme^  130  id.  518.)  The  administrators, 
having  created  a  confusion  of  assets  of  the  testator's  estate 
with  what  they  claimed  to  be  their  own,  were  bound  to 
identify  each  in  kind  and  value,  and  show  specifically  what 
part,  if  any,  of  the  proceeds  of  sale  represented  the  considera- 
tion paid  for  each.  {Hart  v.  Ten  Eyck^  2  Johns.  Ch.  62 ; 
Silshv/ry  v.  McCoon^  3  N.  T.  379 ;  Hannahs  v.  Ha/nnahsy  68 
id.  610.)  The  judgment  creditor  has  been  guilty  of  no  laches 
in  the  enforcement  of  this  claim.  (1  E.  S.  749,  §  4 ;  Halsey 
V.  Reed^  9  Paige,  446;  JoJmson  v.  Corhett^  11  id.  265; 
WiUiams  v.  Eaton^  3  Eedf .  503.)  The  questions  of  fact  are 
reviewable  in  the  Court  of  Appeals.  {Hewlett  v.  Ehner^  103 
K  Y.  156-166 ;  In  re  Sprague,  125  id.  732.)  The  objections 
filed  against  the  administrators'  accounts  were  specific  and 
sufficient.  {Domey  v.  Thacher^  76  Hun,  361 ;  In  re  Ha/rty 
60  id.  516.) 

Joh/n  A.  Stevens  for  respondents.  The  surrogate  erred  in 
his  findings  of  fact  and  conclusions  of  law.  {Forbes  v.  HdL- 
seyj  26  N.  Y.  60 ;  Ma/rre  v.  Oinochioj  2  Bradf.  165 ;  Baiiv- 
bridge  v.  McCullough^  1  Hun,  488.)  It  is  in  the  power  of 
the  executor  or  administrator  to  protect  himself  by  an  adver- 
tisement for  claims  which,  when  duly  m^e,  will  authorize 
distribution  of  the  estate  without  personal  risk,  to  respond  for 
judgment  claims  or  any  other  demands  which  have  not  been 
presented  under  the  advertisement  and  before  distribution. 
{Trust  V.  Ha/medy  4  Bradf.  215 ;  In  re  McEooy  Estate^  3  K 
Y.  Supp.  337 ;  Erwin  v.  Loeper^  43  N.  Y.  521 ;  WHUams  v. 
JSatony  3  Bedf  •  503.)    The  administrators  being  also  the  resid- 
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nary  legatees  under  the  will  the  title  to  all  the  property  was 
in  them  subject  only  to  the  rights  of  creditors,  and  after  the 
advertisement  for  claims,  and  the  payment  of  all  the  claims 
which  came  to  their  knowledge,  their  relation  to  the  property 
changed  from  that  of  trustees  to  owners,  and  their  title  to  it 
became  absolute.  {Hudson  v.  Eeeve^  1  Barb.  89  ;  ElUot  v. 
Kemp,  7  M.  &  W.  313 ;  Blood  v.  Earns,  130  K  Y.  517 ; 
Merchant  v.  Driver,  1  Saund.  307.)  If  the  administrators 
had  no  right  to  take  and  use  the  property  as  their  own,  or  to 
conduct  the  business  as  their  own,  they  could  only  be  charged 
with  the  inventoried  price  of  the  property  and  interest 
thereon  until  the  accounting.  {Hannahs  v.  Harmahs,  68  N. 
Y.  610  ;  Smith  v.  WeU,  15  Wkly.  Dig.  369.) 

Andrews,  Ch.  J.  The  fundamental  error  in  the  decree  of 
the  surrogate,  rendered  on  the  accounting,  is  the  assumption 
that  the  ice  business  carried  on  by  Thomas  J.  Mullon  and  Jacob 
H.  Mullon,  from  the  death  of  their  father,  John  Mullon,  was 
carried  on  by  them  as  administrators  of  his  estate.  Upon  this 
assumption  the  surrogate  reached  the  conclusion  that  the  sale 
made  by  them  to  Sherman  of  the  ice  business  and  the  prop- 
erty connected  therewith  was  a  sale  of  the  business  and  prop- 
erty of  the  estate  of  John  Mullon,  and  that  the  adminis- 
trators are  accountable  as  such  for  $20,250,  the  consideration 
of  the  sale. 

The  result  reached  subjects  the  administrators  to  a  liability 
much  beyond  the  value  of  the  assets  as  inventoried  which 
came  to  their  hands  on  the  death  of  their  father,  and  involves 
the  implication  that  for  nearly  five  years  subsequent  to  his 
death,  the  sons  devoted  their  time  and  labor  in  carrying  on  the 
business  for  the  benefit  of  the  estate.  The  assumption  made 
by  the  surrogate  is  unfounded  in  fact  and  in  law.  There  can 
be  no  doubt  upon  the  evidence  that  in  form  the  sons  carried 
on  the  business  for  themselves  as  co-partners  from  the  death 
of  the  father.  They  took  possession  of  and  used  in  the  busi- 
ness the  horses,  wagons  and  equipments  which  had  been  used 
by  the  testator.      But  they  carried  on  the  business  in  their 
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own  names,  and  in  the  bill  of  sale  to  Sherman  they  described 
themselves  aa  "  trading  and  doing  business  as  co-partners  under 
the  firm  name  and  style  of  John  MuUon's  Sons."  Moreover, 
they  had  no  reason  to  suppose  that  in  bo  doing*  they  were  in 
any  way  defeating  or  prejudicing  the  rights  of  the  creditors 
of  the  testator.  They  were  the  residuary  legatees  under  his 
will.  The  executors  having  renounced,  they  were  appointed 
administrators  with  4;he  vnll  annexed.  They  procured  an 
inventory  of  the  estate  to  be  made  And  filed  October  20, 1886, 
in  which  the  whole  personal  estate  was  appraised  at  $9,426.20, 
including  therein  the  property  and  stock  used  by  the  testator 
in  his  ice  business  of  the  appraised  value  of  $6,582.  On 
the  30th*  of  March,  1887,  pursuant  to  the  order  of  the  sur- 
rogate, they  caused  notice  for  the  presentation  of  claims 
to  be  duly  published,  and  they  paid  in  full  all  the  claims 
presented.  They  paid  the  legacies  and  funeral  expenses, 
and  the  payments  on  account  of  the  estate  exceeded  the  whole 
appraised  value  by  more  than  $2,000.  No  claim  was  pre- 
sented by  the  petitioner  until  about  the  commencement  of  the 
present  proceedings  for  an  accounting,  in  October,  1892. 
The  claim  then  made  was  on  account  of  a  deficiency  judg- 
ment obtained  against  the  administrators  of  John  MuUon  for 
$3,811.70,  October  5th,  1892,  in  an  action  for  the  foreclosure 
of  a  mortgage  for  $6,000,  given  by  John  MuUon  in  1881,  pay- 
able five  years  from  date,  to  the  estate  which  the  contestant 
represents.  Although  the  mortgage  became  due  soon  after 
the  death  of  the  mortgagor,  no  proceedings  appear  to  have 
been  taken  to  collect  it  until  several  years  after  his  death,  and 
BO  far  as  appears  no  claim  was  made  or  notice  given  to  the 
administrators  that  such  a  debt  was  outstanding  or  that  a 
deficiency  would  be  likely  to  arise,  prior  to  the  sale  to  Sher- 
man, February  28th,  1891. 

But  if  in  judgment  of  law  the  business  conducted  by  the 
eons  of  John  Mullon,  after  his  death,  was  the  business  of  the 
estate,  and  all  the  property  used  therein  and  sold  to  Sherman 
was  the  property  of  the  estate,  the  understanding  and  inten- 
tion of  the  persons  in  whose  name  it  was  carried  on  would  be 
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immaterial,  and  the  administrators  would  be  bound  to  account 
for  the  consideration  of  the  sale,  however  harshly  such  a  con- 
clusion might  operate  against  them.  They  have  charged 
themselves  in  the  account  with  the  appraised  value  of  the  ice 
plant,  tools  and  machinery,  as  stated  in  the  inventory.  It 
was  not  shown  that  any  personal  property  belonging  to  the 
testator  was  omitted  therefrom.  No  direct  evidence  was  given 
and  no  attempt  was  made  to  show  that  any  article  in  the 
inventory  was  appraised  at  less  than  its  full  value.  But  it  is 
insisted  that  as  no  accounting  was  had,  and  the  administrators 
continued  the  ice  business,  and  used  therein  the  articles  used 
by  the  testator,  without  any  formal  transfer  of  the  title  from 
themselves  as  administrators  to  themselves  as  individuals, 
the  business,  its  profits,  accretions  and  proceeds  belonged 
to  the  estate.  The  petitioner,  therefore,  sought  to  surcharge 
the  eiccount  rendered  by  the  administrators  with  the  dif- 
ference between  $6,582.00,  the  inventoried  value  of  the 
ice  fixtures  and  property,  and  the  sum  of  $20,250.00,  the 
consideration  of  the  sale  to  Sherman.  The  decree  proceeds 
substantially  on  this  claim.  The  injustice  of  this  result  is 
very  obvious.  It  appears  from  the  bill  of  sale  that  it 
embraced  the  good  will  of  the  business  of  "  John  Mullen's 
Sons ; "  all  the  personal  property  connected  therewith,  includ- 
ing many  things  purchased  after  John  Mullen's  death ;  existing 
contracts  for  the  sale  of  ice ;  about  9,000  tons  of  ice  collected 
and  stored  by  the  firm  in  1890  and  1891  on  premises  which 
the  firm  held  under  a  lease,  and  in  which  the  testator,  John 
Mullon,  never  had  any  interest ;  and  the  bill  of  sale  contained 
a  covenant  on  the  part  of  the  vendors,  jointly  and  severally, 
that  they  would  not  for  ten  yeare  engage  in  the  ice  business 
in  the  counties  of  Albany  and  Rensselaer  without  the  consent 
of  Sherman. 

We  think  the  administrators  were  not  in  law  bound  to 
account  for  tlie  proceeds  of  the  sale  to  Sherman.  It  is  not 
disputed  that  the  sale  included  many  articles  which  belonged 
to  John  Mullon  at  his  death,  and  which  are  entered  in  the 
inventory.     The  administrators  held  the  assets  of  the  estate 
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as  trustees  for  creditors  and  legatees,  and  this  relation,  at 
the  time  of  the  sale,  had  not  been  terminated  by  any 
decree  or  judicial  proceeding.  The  administrators  having 
regularly  proceeded  by  notice  to  creditors,  were  justified  in 
using  the  assets  to  pay  claims  presented,  and  other  creditors 
who  had  neglected  to  present  their  claims  had  no  cause  to 
complain  of  such  payments.  {Erwin  v.  Laper^  43  N.  Y.  521.) 
Upon  payment  of  all  debts,  legacies  and  charges  against  the 
estate,  the  title  to  the  remaining  assets  would  at  once  vest  in 
the  residuary  legatees  under  the  will,  without  any  formal 
transfer  from  themselves  as  administrators.  {Blood  v.  Ka/nCy 
130  N.  Y.  618.)  In  the  present  case,  although  the  adminis- 
trators appear  to  liave  proceeded  on  the  assumption  that  all 
claims  against  the  estate  were  discharged,  and  thereupon 
treated  the  assets  remaining  as  belonging  to  them  individually^ 
this  was  a  mistake.  Some  years  later,  and  before  the  adminis- 
trators had  applied  to  be  discharged  of  the  trust,  the  claim  in 
question  was  presented.  It  cannot  be  doubted,  we  think,  that 
a  creditor  having  an  unpaid  debt  against  a  decedent,  not  barred 
by  the  statute,  is  not  precluded,  by  mere  omission  to  present 
his  claim  pursuant  to  notice,  from  establishing  his  debt  and 
demanding  an  accounting  at  any  time  before  the  executor  or 
administrator  \&  formally  discliarged  from  his  trust.  But 
where  an  executor  or  administrator  proceeding  in  good  faith, 
he  being  also  residuary  legatee,  applies  to  his  own  use  the 
assets  remaining  after  having  paid  all  the  claims  under  the 
will  and  all  claims  presented  in  usual  course  pursuant  to 
notice,  he  cannot,  we  think,  be  held  accountable,  except  for  the 
actual  value  of  the  assets  which  formed  a  part  of  the  testator's 
estate,  nor  can  he  be  charged  with  the  profits  of  a  business 
into  which  he  puts  the  money  or  property  of  the  testator  or 
intestate.  The  inventory  and  appraisal  are  not  conclusive  of 
the  extent  or  value  of  the  assets,  although  prima  fade  evi- 
dence. {Forbes  v.  HaZsey^  26  N.  Y.  53.)  The  creditors  on 
an  accounting  may  show  that  articles  were  omitted  or  that 
they  realized  a  larger  sum  than  the  appraised  value.  In  the 
present  case  the  articles  connected  with  the  ice  business  con- 
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tained  in  the  inventory  were  of  a  natnre  capable  of  identifi- 
cation and  separate  valuation,  and  the  burden  was  upon  the 
contestant  to  surcharge  the  account.  This  burden  was  not 
met  by  showing  that  five  years  after  the  testator's  death  the 
administrators  embraced  in  a  single  sale,  which  purported  to 
be  a  sale  by  them  as  individuals,  some  of  the  property  specified 
in  the  inventory  and  also  property  which  never  belonged  to 
the  estate,  for  a  gross  sum  exceeding  the  inventory  value  of 
the  articles  of  the  estate  included  in  the  sale  in  the  absence  of 
any  evidence  of  the  consideration  allowed  for  the  former,  or 
that  its  actual  value  exceeded  the  inventory  value. 

We  think  the  decree  of  the  surrogate  was  properly  reversed 
by  the  General  Term,  and  judgment  absolute  is,  therefore, 
directed  in  favor  of  the  respondents  on  th©  stipulation. 

All  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Kespondent,  v. 
Anthony  Giraed,  Appellant. 

Adding  a  foreign  and  artificial  ingredient  to  a  food  product,  even  for  the 
purposes  of  color  merely,  is  in  effect  an  adulteration,  and  the  legislature 
has  the  power  absolutely  to  prohibit  it. 

The  provision  of  the  act,  "to  prevent  deceptions  in  sales  of  vinegar "  (§ 4, 
chap.  515,  Laws  of  1889),  declaring  that  '*no  person  shall  manufacture, 
produce,  sell  or  keep  for  sale  any  vinegar  which  shall  contain  any  prep- 
aration *  »  »  injurious  to  health,  or  any  artificial  coloring  matter," 
is  constitutional.  The  prohibition  against  "coloring  matter"  is  for  the 
prevention  of  fraud;  as  the  coloring  of  vinegar  can  only  be  for  the 
purposes  of  deception  and  to  defraud  the  buyer. 

Reported  below,  73  Hun,  457. 
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(Argued  January  29,  1895;  decided  February  26, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  21,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 
SiOKBLs — Vol.  C.         14r 
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This  action  was  brought  to  recover  penalties  under  section 
4  of  chapter  515  of  the  Laws  of  1889,  known  as  the  Vinegar 
Law. 

The  facts,  so  far  as  material,  are  ctated  in  the  opinion. 

J^.  G.  Fincke  for  appellant.  The  legislature  cannot  prop- 
erly pass  an  act  which  is  ostensibly  to  protect  the  public  health 
or  to  prevent  deception  in  the  sale  of  an  article,  but  which 
does  not  relate  to  the  public  health,  or  to  the  prevention  of 
fraud,  and  thereby  destroy  the  property  or  interfere  with  the 
rights  of  an  individual.  \ln  re  Jacobs,  98  N.  Y.  98, 108-110 ; 
People  V.  Marx,  99  id.  377-385  ;  People  v.  Arenshurg,  103 
id.  388 ;  105  id.  123  ;  People  v.  GUUon,  109  id.  389 ;  People 
y.  Gipperly,  37  Hun,  324 ;  101  K  Y.  634 ;  Bertholf  v. 
(yReilVy,  78  id.  515 ;  Wynhamer  v.  People,  13  id.  378.)  So 
much  of  section  4  of  chapter  515  of  the  Laws  of  1889  as 
absolutely  prohibits  the  manufjusture  and  sale  of  any  vinegar 
which  shall  contain  any  artificial  coloring  matter  is  unconsti- 
tutional. {People  V.  Dodo,  63  Hun,  583;  Laws  of  1893^ 
chaps.  332,  338.) 

G  D.  Adams  and  Fred,  G.  Schravh  for  respondent.  Chap- 
ter 515  of  the  Laws  of  1889  is  valid.  {People  v.  GUlson,  109 
N.  Y.  389 ;  People  v.  Gipperly,  101  id.  634 ;  People  v.  Durston, 
119  id.  569 ;  103  id.  388 ;  105  id.  123 ;  106  id.  293,  321.) 

Finch,  J.  The  argument  in  this  case  concedes  the 
undoubted  rule  that  the  police  power  of  the  state  may  be 
exerted  to  protect  the  public  health  or  prevent  a  fraud  upon 
the  people,  but  that  the  law  professing  to  intend  that  result 
must  indicate  by  its  terms  that  such  was  its  real  and  actual 
purpose,  and  exhibit  a  capacity  to  operate  in  the  asserted 
direction.  The  defendant  sold  vinegar  containing  artificial 
coloring  matter  in  violation  of  the  law  of  1889  (Chap.  515, 
§  4),  which  provides  that  "  no  person  shall  manufacture,  pro- 
duce, sell  or  keep  for  sale,  or  offer  for  sale,  any  vinegar  which, 
shall  contain  any  preparation  of  lead,  copper,  sulphuric  acid,. 
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or  other  ingredients  injurious  to  health,  or  any  artificial  color- 
ing matter."  It  is  evident  that  the  last  clause  has  relation  to 
the  prevention  of  fraud,  not  only  because  of  the  form  and 
mode  of  expression,  but  also  because,  if  limited  to  an  effect 
upon  the  public  health,  it  would  become  a  mere  useless  repe- 
tition. Any  ingredients  so  injurious  had  already  been  pro- 
hibited, and  the  further  limitation  must  be  assumed  to  have  a 
further  purpose  and  relate  to  the  prevention  of  fraud  in  the 
production  and  sale  of  vinegar.  It  must  be  also  assumed  that 
the  legislature  acted  with  knowledge  of  this  particular  food 
product,  of  its  appearance,  and  the  modes  of  its  manufjusture. 
Everybody  is  familiar  with  cider  vinegar,  for  it  goes  into  all 
households.  Its  color  and  appearance  are  as  well  understood 
as  its  taste.  But  another  vinegar  has  come  upon  the  market 
made  by  a  distillation  from  grain.  It  is  said  to  be  entirely 
healthy  and  safe  as  a  food  product,  and  tliat  may  be  granted. 
No  law  forbids  its  manufacture  or  sale.  The  markets  of  the 
state  are  open  to  it  freely,  and  without  restraint,  and  the  only 
prohibition  is  against  the  fraud  of  a  false  color.  Its  natural 
color  when  honestly  made  is  much  lighter  than  that  of  cider 
vinegar,  and  gives  it  rather  a  resemblance  to  water  with  some 
faint  trace  of  color,  or  to  a  white  wine.  Purchasers  had  a 
natural  preference  for  the  old  familiar  article  and  were  more 
or  less  averse  to  an  experiment  with  the  new.  They  could  tell 
the  difference  at  a  glance  by  the  marked  difference  in  color. 
The  new  product  probably  made  its  way  slowly  for  that  reason, 
and  the  greed  of  profit,  which  has  adulterated  or  disguised 
almost  every  article  of  food,  led  to  the  device  of  coloring  it 
BO  as  to  change  its  appearance  from  almost  white  to  a  brown 
or  amber  color,  which  is  that  of  the  ordinary  cider  vinegar. 
Thus  changed,  the  new  product  might  easily  deceive  pur- 
chasers. They  would  accept  it  supposing  it  to  be  cider  vine- 
gar when,  if  its  natural  color  had  remained,  they  would 
have  refused  it.  Obviously,  the  artificial  coloring  matter  is 
used  for  some  purpose.  It  adds  to  the  cost  and  labor  of 
preparation,  and  such  expense  would  not  be  incurred  unless  it 
improved  the  salable    quality  of   the  article.     The  coloring 
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matter  does  not  affect  the  taste  or  actual  quality  of  the  vinegar 
when,  as  here,  it  is  burnt  sugar  or  carmel  which  is  used,  but 
it  does  change  the  appearance.  It  masks  the  truth ;  it  effects 
a  disguise;  it  naturally  deceives  and  is  intended  to  deceive; 
for  the  new  color  is  that  of  cider  vinegar  and  enables  the 
substituted  product  to  be  foisted  upon  those  who  prefer  and 
see^'  the  old.  We  can  see  how  it  operated  in  the  case  before 
us  The  defendants  are  Italians.  They  say  they  knew  noth- 
ing about  cider  vinegar  and  that  such  an  article  is  not  found 
in  Italy.  They  were  good  subjects  for  the  manufacturer  to 
use.  They  bought  a  barrel  of  vinegar  and  got  the  distilled 
product  having  an  artificial  amber  color.  A  purchaser  comes 
and  asks  for  cider  vinegar.  The  sellers  give  him  the  new, 
claiming  that  vinegar  is  vinegar,  and  very  possibly  not  appre- 
ciating ^he  word  cider  as  a  qualification.  But  whether  they 
were  the  mere  tools  of  tlie  manufacturer  or  themselves 
cognizant  of  the  situation,  it  is  apparent  tliat  the  vinegar 
was  colored  for  purposes  of  deception  and  to  defraud  the 
buyer.  The  legislature  had  a  right  to  forbid  that  device  and 
put  a  stop  to  the  fraud,  but  how  were  they  to  do  so  ?  They 
miglit  forbid  specially  the  use  of  a  coloring  matter  creating  a 
resemblance  to  cider  vinegar,  or  accomplish  the  same  purpose 
by  forbidding  the  use  of  any  coloring  whatever.  By  the  first 
process  they  would  remit  the  question  of  imitation  to  a  jury ; 
by  the  second  they  would  decide  it  themselves  conclusively 
and  once  for  all.  So  far  as  the  present  facts  are  concerned, 
either  form  of  prohibition  effects  one  and  the  same  precise 
result,  for  there  is  no  proof  that  distilled  vinegar  is  ever  col- 
ored or  even  likely  to  be  colored  in  any  other  way  than  so  as 
to  resemble  cider  vinegar ;  and  the  form  of  the  law,  judged 
by  the  situation  it  was  framed  to  meet,  is  identical  in  its  results 
in  either  case.  But  beyond  that,  the  legislature  might  make 
the  prohibition  absolute  for  two  reasons :  One,  the  difficulty 
of  enforcing  a  special  provision  limited  narrowly  to  an  imita- 
tion with  intent  to  deceive,  in  which  event  there  would 
always  be  a  question  of  fact  more  or  less  hampering  the 
effective  execution  of  the  law :  and  the  other,  that  any  tamper- 
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ing  with  food  products  which  adds  ingredients  not  natural  or 
essential  is  fraught  with  danger  to  the  public  health,  or,  at 
least,  involves  the  intent  and  result  of  a  fraud  upon  the  com- 
munity, rood  should  be  pure,  absolutely  and  unquestionably 
pure.  No  tricks  should  be  played  with  it.  The  legislature 
may  resolutely  protect  it.  No  artificial  color  can  ever  be 
added  to  distilled  vinegar  for  any  good  or  honest  purpose  that 
I  can  imagine.  Counsel  say  it  might  be  colored  blue  or  green 
so  that  no  purchaser  would  take  it  for  cider  vinegar,  and  yet 
the  law  is  broad  enough  to  forbid  that.  I  grant  it.  The  case 
is  imaginary,  but  assume  it  to  be  real.  The  blue  or  green 
color  would,  at  least,  disguise  the  actual  product,  and  permis- 
sion to  color  at  all  opens  the  door  to  coloring  matters  which 
might  well  be  dangerous  to  health.  Must  the  legislature  wait 
for  the  experiment  and  until  some  number  of  people  are  made 
sick  or  die  of  it  ?  In  so  serious  a  matter  as  the  absolute  purity 
of  food  we  ought  not  to  say  that  a  general  law,  which  simply 
compels  that  absolute  purity,  is  beyond  the  power  of  the 
legislature. 

There  is  talk  here  of  interference  with  the  vested  rights  of 
the  individual.  Sometimes  it  is  pertinent  and  weighty,  but  in 
this  case  it  is  neither.  It  becomes  the  assertion  of  a  vested 
right  to  color  a  food  product  so  as  to  conceal  or  disguise  its 
true  and  natural  appearance ;  in  plain  words,  a  vested  right  to 
deceive  the  public. 

This  is  by  no  means  the  first  time  that  the  legislature  has 
acted  by  a  general  law  in  seeking  to  protect  the  pubhc  health 
and  safety.  It  has  provided  a  fixed  standard  for  the  purity  of 
milk,  judging  for  itseK,  absolutely  and  conclusively,  what  that 
standard  should  be,  instead  of  leaving  it  to  the  varying  judg- 
ment of  different  juries.  We  sustained  that  law  in  the  case  of 
Cipperh/y  adopting  as  our  own  the  dissenting  opinion  of  -Judge 
Lbakned  at  the  General  Term  (37  Hun,  319 ;  101  N.  Y.  634). 
There  it  was  claimed  that  the  law  was  too  broad  and  inflexi- 
ble ;  that  instead  of  merely  forbidding  the  sale  of  impure  or 
unhealthy  milk,  it  prohibited  the  sale  of  all  below  an  arbitrary 
standard  of  purity;  and  so,  that  milk  which  was  perfectly 
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pure  and  healthy  might  fall  within  the  prohibition  because 
below  the  standard.  We  sustained,  nevertheless,  the  constitu- 
tionality of  the  act  and  the  right  of  the  legislature  to  judge 
for  itself  of  the  danger  and  the  remedy.  The  right  of  the 
legislature  to  that  effect  was  well  illustrated  in  Commonwealth 
V.  Alger  {^  Gushing,  96),  where  the  case  of  a  powder  mill  or 
slaughtei*  house  endangering  the  safety  or  health  of  the  people 
was  used  as  an  illustration.  The  legislature  is  not  bound 
merely  to  enact  tliat  such  a-structure  shall  not  be  put  so  near 
to  a  city  or  village  as  to  endanger  the  citizens,  but  may  judge 
for  itself  and  decide  what  is  that  distance  and  not  leave  it  for 
a  jury  to  say.  A  municipal  corporation  may  in  like  manner 
fix  authoritatively  and  by  a  general  ordinance  the  rate  of  speed 
of  railroad  trains  through  its  streets.  These  cases  are  referred 
to  only  as  showing  the  right  of  the  legislature  to  judge  for 
itself  of  the  character  and  extent  of  the  danger  which  is 
shown  to  exist,  and  to  apply  the  remedy  by  a  definite  rule  of 
prohibition.  Every  general  law  may  work  harshly  in  a  few 
particular  instances.  If  that  were  true  in  the  present  case  it 
would  not  determine  the  constitutional  question.  Adding  a 
foreign  and  artificial  ingredient  to  a  food  product,  even  for 
purposes  of  color  merely,  is,  in  effect,  an  adulteration,  and 
whether  it  be  so  described  or  forbidden  by  more  specific  terms 
is  not  material.  The  present  law  does  not  in  the  least  inter- 
fere with  the  honest  manufacture  and  sale  of  the  distilled  vine- 
gar. It  simply  provides  that  it  shall  not  be  falsely  colored.  I 
think  the  legislature  did  not  in  this  case,  and  under  the  cir- 
cumstances existing,  exceed  its  power. 

The  judgment  should  be  aflirmed. 

All  concur,  except  Babtlett  and  Haight,  JJ.,  dissenting, 
the  latter  on  the  construction  of  the  statute. 

Judgment  afSrmed. 
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John  E.  Montionani,  as  Administrator  with  Will  Annexed, 
Appellant  and  Respondent,  v,  Mary  Y.  Staats  Blade  et  al., 
Appellants  and  Respondents. 

When  in  a  testamentary  gift  of  personal  property  the  word  ** heirs"  is 
used,  this  is  to  be  taken  to  mean  those  in  the  line  of  distribution,  t.  e., 
the  next  of  kin,  and  where  the  will  shows  on  its  face  that  the  person 
whose  heirs  are  referred  to  was  to  the  knowledge  of  the  testator  living 
at  the  time  of  the  execution  of  the  will,  the  word  refers  to  those  who 
would  be  the  next  of  kin  were  the  ancestor  deceased. 

The  holographic  will  of  S.  contained  a  clause  which,  after  a  bequest  to  a 
son  of  the  testator  of  certain  shares  of  stock,  proceeded  as  follows:  "  To 
be  held  in  trust  by  my  executors  ten  years  from  and  after  my  decease, 
then  to  be  delivered  and  transferred  to  them;  if  deceased,  do  and  con- 
tinue the  same  to  his  son  William,  now  in  his  eighth  year;  if  both  are 
deceased  before  the  ten  years  have  expired,  then  transfer  and  deliver  the 
said  shares  to  my  daughters."  The  clause  then  named  two  daughters 
and  provided  that  if  either  was  deceased  her  portion  should  be  trans- 
ferred to  the  survivor,  and  in  case  of  the  death  of  both,  to  a  daughter- 
in-law  named  or  her  heirs.  In  an  action  to  obtain  a  construction  of  the 
will,  Tieldj  that  there  was  no  unlawful  suspension  of  the  power  of  aliena- 
tion ;  that  the  suspension  was  not  for  an  arbitrary  and  fixed  period,  nor 
was  the  trust  so  limited,  but  both  inevitably  terminated  upon  the  expira- 
tion of  the  two  named  lives,  and  could  only  run  for  the  ten  years  on 
condition  that  one  or  both  of  the  selected  lives  continue  so  long. 

By  another  clause  of  the  will  certain  shares  of  stock  were  given  to  a 
daughter-in-law  of  the  testator  to  be  held  *'in  trust  seven  years"  from 
his  death  for  the  benefit  of  the  daughter-in-law  and  her  daughter, 
and  then  to  be  transferred  and  delivered  to  the  latter.  In  case  of  the 
death  of  the  grandchild  before  the  expiration  of  the  seven  years,  it  was 
provided  that  "this  bequest  to  her  shall  be  given  and  transferred  to  her 
mother;"  if  both  die,  then  **to  the  heirs"  of  a  son  of  the  tedtator. 
Mdd,  that  the  trust  was  measured  by  two  lives  in  being  at  its  creation, 
and  so  was  valid;  that  by  the  provision  for  the  ultimate  vesting  of  the 
stocks  in  the  **  heirs"  of  the  testator's  son,  those  who  would  be  next  of 
kin  if  he  were  dead  were  intended. 

By  another  clause  the  testator  gave  to  M.,  a  daughter,  a  house  and  lot 
with  the  furniture  therein  "for  her  occupancy  and  use,"  the  same  (using 
the  language  of  the  will)  "to  be  held  in  trust  by  my  executors  seven 
years  from  and  after  my  decease,"  also  certain  shares  of  stock,  the  divi- 
dends to  be  collected  and  paid  to  the  daughter.  At  the  expiration  of 
the  seven  years  it  was  provided  that  "the  foregoing  bequests  shall  be 
transferred  and  delivered  to  "  M.  If  M.  should  die  before  the  expiration 
of  the  seven  years  it  was  provided  that  "  these  bequests  shall  be  delivered 
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to  or  disposed  of  "  as  a  daughter  and  a  son  of  the  testator  named  "shall 
request  and  direct,"  the  proceeds  to  be  paid  to  three  persons  named. 
Held,  that  he  trust  was  valid,  as  it  only  ran  for  one  life  or  the  shorter 
period  of  seven  years  within  that  life;  that  although  the  testator  described  * 
his  disposition  as  " bequests"  it  covered  the  real  as  well  as  the  personal 
property ;  that  the  provision  giving  some  power  or  authority  to  the  son  and 
daughter  could  not  be  construed  as  a  power  of  appointment  or  as  con- 
ferring upon  them  any  estate,  but  simply  made  them  arbitrators  in  case 
of  any  disagreement  between  the  three  beneficiaries  as  to  an  actual 
division  or  a  sale  and  division  of  the  proceeds. 

Another  clause  provided  that  **  from  the  cash  funds"  belonging  to  the 
testator  in  a  bank  named,  his  funeral  and  burial  expenses  and  other  just 
claims  against  him  should  be  paid,  and  the  residue,  if  any,  paid  to 
M.  The  will  was  executed  in  November,  1889.  In  November,  1890, 
the  testator  borrowed  $300  from  said  bank  giving  his  note  therefor. 
In  December  thereafter  he  executed  to  the  president  and  cashier  of  the 
bank  a  formal  transfer  of  ten  shares  of  stock,  containing  a  power  of  sale 
which  he  sent  to  the  transferees  with  a  letter  directing  them  to  pay  with 
the  proceeds  his  indebtedness  to  the  bank  and  pay  the  balance  to  M.  In 
1891  the  testator  paid  the  note,  but  left  the  stock  in  the  hands  of  the 
bank,  and  soon  thereafter  procured  another  loan.  At  the  testator's  death 
there  was  about  $150  to  his  credit  on  the  books  of  the  bank.  HiBld,  that 
the  words  "cash  funds"  in  the  bank  included  only  the  balance  on 
deposit  to  the  credit  of  the  testator  at  his  death,  and  that  the  stock  was 
transferred  simply  as  collateral. 

The  second  loan  had  not  been  paid,  but  the  bank  had  not  resorted  to 
said  collateral.  M.  was  the  testator's  housekeeper,  and  he  was  in  the 
habit  of  giving  her  money  to  pay  household  expenses.  The  trial  court 
adjudged  that  an  express  trust  was  created  in  the  stock  for  the  benefit 
of  M.  Beld,  that  this  portion  of  the  decision  was  invalid;  that  the 
action  being  simply  for  the  construction  of  the  will  the  court  had  no 
power  to  go  outside  of  it,  and  construe  an  independent  business 
agreement. 

It  seems,  that  no  trust  was  created  in  the  stock,  nor  was  there  a  gift 
thereof  to  M. 

Mbntignani  v.  Blade  (74  Hun,  297),  modified. 

(Argued  February  5,  1896 ;  decided  February  26,  1896.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  jtidicial  department,  entered  upon 
an  order  made  December  14,  1893,  which  modified  and 
aflSrmed  as  modified  a  judgment  construing  the  will  of  Ber- 
nardus  E.  Staats,  deceased,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 
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This  action  was  brought  for  a  construction  of  the  will  of 
Bernardus  E.  Staats,  deceased.  The  provisions  of  the  will  in 
question  are  as  follows  : 

"I  hereby  bequeath  and  give  to  my  son,  Bernardus  E. 
Staats,  all  my  shares  of  stock  in  Wells,  Fargo  &  Company 
Express,  to  be  held  in  trust  by  my  executors  ten  years  from 
and  after  my  decease,  then  to  be  dehvered  and  transferred  t9 
him,  if  deceased  do  and  continue  the  same  to  Im  son  William, 
now  in  his  eighth  year  of  age.  The  dividends  shall  be  col- 
lected, when  and  as  declared,  by  my  executors  until  trans- 
ferred and  delivered  and  paid  to  my  son,  or,  if  deceased,  to 
his  son  William ;  if  both  are  deceased  before  the  ten  years 
have  expired,  then  transfer  and  deliver  the  said  shares  to  mj 
daughters,  Lydia  Ann  Staats,  and  Mary  Yates  Staats,  each 
share  and  portion  equal.  If  either  daughter  is  deceased,  her 
portion  shall  be  transferred  and  delivered  to  the  remaining 
daughter.  If  both  are  deceased,  then  this  bequest  shall  be 
given  to  my  daughter-in-law,  wife  of  my  son  John  H.  Staats, 
or  their  heirs,  and  my  daughter-in-law  Harriet  Staats,  or  her 
heirs,  each  share  and  portion  equal. 

"  I  bequeath  and  give  to  my  daughter-in-law  Harriet  Staats, 
widow  of  my  deceased  8on,-Williara  Staats,  fifty  shares  of 
*  American  Express  Company  stock,  to  be  held  in  trust  seven 
years  from  my  decease,  for  my  grandchild,  her  daughter, 
Bella  T.  Staats,  then  to  be  transferred  and  delivered  to  this 
daughter ;  the  income,  t.  «.,  dividends,  shall  be  collected  by 
and  paid  to  either  mothe;-  or  daughter,  for  mutual  support 
and  benefit ;  if  the  said  daughter  is  deceased  before  the  expira- 
tion of  the  seven  years,  then  this  bequest  to  her  shall  be  given 
and  transferred  to  her  mother  ;  if  both  mother  and  daughter 
are  deceased  before  the  seven  years  have  expired,  then  this 
bequest  shall  be  transferred  and  delivered  to  the  heirs  of  my 
son,  John  H.  Staats. 

"  I  hereby  bequeath  to  my  daughter,  Mary  Yates  Staats,  the 

house  and  lot  No.  52  Elm  street,  now  occupied  by  myself, 

also  all  the  furniture  and  housekeeping  articles  and  utensils 

therein,  for  her  own  occupancy  and  use,  to  be  held  in  trust 
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by  my  executors  seven  years  from  and  after  my  decease.  I 
also  bequeath  to  said  daughter  all  my  shares  of  stock  in  the 
New  York  Central  and  Hudson  River  Railroad  Company ; 
the  dividends^  when  declared,  shall  be  collected  by  my  execu- 
tors and  paid  to  said  daughter.  At  the  expiration  of  the' 
aeven  yeirs  the  foregoing  bequests  shall  be  transferred  and 
delivered  to  said  Mary  Yates  Staats,  as  and  when  so  requested 
by  her  and  practicable.  If  this  daughter  is  deceased  before 
the  expiration  of  the  seven  years  these  bequests  shall  be 
delivered .  to,  or  disposed  of,  as  my  daughter,  Lydia  Anna 
Staats,  and  my  son,  John  H.  Staats,  shall  request  and  direct ; 
the  proceeds  shall  be  paid  to  my  daughter,  Lydia  Anna 
Staats,  and  my  daughter-in-law  Willa  F.  C.  Staats  and  my 
daughter-in-law  Harriet  Staats,  each  share  and  portion  alike, 
as  near  as  can  be  done  and  satisfactory  to  all  concerned." 

"From  the  cash  funds  belonging  to  myself  in  the  First 
Rational  Bank,  Albany,  pay  funeral  and  burial  expenses  and 
other  just  claims  against  myself,  the  residue  or  balance,  if 
any,  pay  to  my  daughter,  Mary  Yates  Staats." 

The  further  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

Eugene  Z>.  Flcmigan  for  Harriet  Staats  and  others,  appel- 
lants and  respondents.  The  trusts  created  in  and  by  the 
second  and  third  disposing  clauses  of  said  last  will,  being 
separate  and  distinct  from  every  other  portion  of  said  last 
will,  as  well  as  being  separate  and,  distinct  from  each  other, 
should  be  treated,  each,  as  if  it  were  the  sole  clause  for  review 
before  this  court.  (3  Jarman  on  Wills,  709  ;  Perry  on  Trusts 
[4th  ed.],  §  724;  Kane  v.  OoU,  24  Wend.  646-666;  Parlce 
V.  Parke,  9  Paige,  107-117 ;  DeKay  v.  Irvvng,  6  Den,  646 ; 
Zong  V.  Kophe,  5  Sandf.  363-371 ;  Van  Vechten  v.  Van 
Vechten,  8  Paige,  120;  Kennedy  v.  Boy,  105  X.  T.  134; 
Gtdcroes  v.  Gibbons,  130  id.  447-452 ;  Underttxood  v.  Curtis, 
127  id.  523 ;  Oxley  v.  Lane,  36  id.  340  ;  Harrison  v.  Harrison, 
36  id.  543  ;  SchetUer  v.  Smith,  41  id.  328 ;  Knox  v.  Jones,  47 
id,  389-395.)    In  both  the  second  and  third  disposing  elttnses 
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of  said  last  will,  the  testator  disposed  simplj  of  personaltj, 
and  the  trusts  created  in  and  by  both  the  second  and  third  dispos- 
ing clauses  were  of  personalty.  Snch  trusts  have  never  been 
hamperod  by  the  limitations  which  the  statute  attaches  to  real 
property,  except  as  to  the  suspensive  power  of  the  absolute 
ownership,  beyond  two  lives  in  being  at  the  time  of  the 
creation  of  the  trusts.  No  particulai*  form  of  words  is  neces- 
sary to  create  snch  trusts.  The  statute  is  satisfied  where  there 
is  no  suspension  heyond  two  lives  in  being.  (Perry  on  Trusts 
[4th  ed.],  §86;  Day  v.  Both,  18  JST.  T.  448;  Gilman  v. 
McArdle,  99  id.  451 ;  Ma/rtin  v.  Funky  75  id.  134 ;  Totmg 
V.  T(mng,  80  id.  422 ;  Jlomer  v.  Sidway,  124  id.  539-550 
In  re  Canrpmter,  131  id.  86 ;  Cochran  v.  SchefX,  140  id.  516 
TUden  v.  Oreene,  130  id.  29 ;  Oilman  v.  Eeddmgton,  24  id.  9 
3  R  8.  2179,  §40;  Sa/oage  v.  Bumham,  17  K  Y.  561 
Phelps  V.  Pond,  23  id.  69  ;  Schermerhorn  v.  Cotting,  131  id. 
48-61 ;  WiUiums  v.  WUUmnSj  8  id.  538.)  The  trusts  created 
m  and  by  the  second  and  third  disposing  clause  of  said  last 
will  and  testament,  are  legal,  valid  and  subsisting  trusts,  even 
though  for  a  term  of  years,  because  each  is  dependent  on  not 
more  than  two  lives  in  being  at  the  time  of  the  creation  of 
the  trust,  and  the  death  of  the  cestuis  que  trust  at  any  time 
before  the  expiration  of  the  fixed  period  for  vesting  in  them, 
terminates  the  trust,  and  vests  the  remaindermen  with  the 
absolute  ownership  of  the  corpus  of  the  trust.  (Crook  v. 
County  of  Kings,  97  N.  Y.  421 ;  Bailey  v.  Bailey,  Id.  460 ; 
Bind  V.  Pickf<yrd,  141  id.  18  ;  Oihnore  v.  Ha/in,  142  id.  1 ; 
Oihnam  v.  Reddington,  24  id.  9 ;  Schermerhorn  v.  Cottvng,  131 
id.  48-50 ;  Phelps  v.  Pond,  23  id.  69.)  In  construing  these 
second  and  third  clauses  of  this  will,  it  is  the  duty  of  the 
court  to  construe  all  parts  of  each  together,  so  as  to  make  a 
lawfnl  and  consistent  whole.  And  if  one  sentence  is  ambigu- 
ous, and  a  sentence  in  another  part  of  tlie  clause  is  capable  of 
explaining  and  making  clear  and  lawful  what  testator  meant 
to  express  in  the  first  sentence,  then  it  is  the  duty  of  the  court 
to  construe  the  first  sentence,  by  aid  of  the  light  which  may 
be  shed  upon  it  by  the  succeeding  sentence.      {Bird  r. 
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Pickford,  141  N.  Y.  18 ;  In  rs  N.  F.,  L.  cfe  W.  E.  Co.,  10& 
id.  92;  Stokea  v.  WUUm,  143  id.  433;  MiUer  v.  Gia>er% 
144  id.  6S-74 ;  Emery  t.  Sheldon,  68  id.  256  ;  Bv/mon  t. 
Bumon,  55  id.  351 ;  ZdPmft  t.  Za/?**,  131  id.  237 ;  Thorruu 
V.  Snyder,  43  Hun,  14;  LyUe  r.  Beverage,  58  id.  592.) 
The  law  of  perpetuit  j  it  not  transgressed  in  the  third  dispo»> 
ing  clause.  {Rose  t.  Ilatoh,  125  N.  Y.  427;  Bundy  t. 
^t^nrfy,  38  id.  410-418  ;  Green  v.  Green,  125  id.  507  ;  SmitJk 
V.  Few*  Ostrand,  64  id.  278.)  It  is  the  duty  of  the  plaintijQf 
herein  to  transfer  and  delirer  the  fifty  shares  American 
Express  Company  stock  to  Harriet  immediately.  (  Wager  t. 
Wager,  96  N.  Y.  164;  Groen^.  U.  S.  T.  Co.,  131  id.  330  j 
Woodward  v.  James,  115  id.  346.)  Even  though  the  ulterior 
limitations  over  are  Toid,  such  voidness  cannot  affect  either  of 
the  trusts  created  in  the  second  and  third  disposing  clauses,  if 
otherwise  valid,  and  the  legal  title  to  the  respective  funds  dis- 
posed of  in  the  second  and  third  clauses  remains  m  the  trus^ 
tees,  subject  to  the  execution  of  trust.  {HiUen  v.  Isdvn,  144 
N.  Y.  365 ;  Lewin  on  Trusts,  249 ;  Fletcher  on  Trustees,  48 ; 
Powell  on  Devises,  221,  note  7 ;  Brewster  v.  Striker,  2  N. 
Y.  33 ;  Irving  v.  McCay,  9  Paige,  33  ;  Ha/wley  v.  James,  5 
id.  481 ;  Goynton  v.  Iloyt,  1  Den.  53 ;  Van  Vechten  v,  Vaai 
Vechten,  8  Paige,  128;  Huxton  v.  Corse,  2  Barb.  Ch.  92; 
WiUiams  v.  Williams,  8  N.  Y.  538  ;  KUpatrich  v.  JoJmson^ 
15  id.  324 ;  Phelps  v.  Pond,  23  id.  80,  82 ;  GUma/n  v.  Redn 
difigton,  24  id.  19  ;  levy  v.  JS^art,  54  Barb.  262 ;  Manice  v. 
Manice,  43  N.  Y.  303 ;  Green  v.  Green,  125  id.  506-510".) 
The  renunciation  of  the  executor  and  trustee,  under  the  last 
will,  of  the  offices  of  both  executor  and  trustee,  and  the 
appointment  of  plaintiff  as  administrator  with  the  will 
annexed,  does  not  invest  plaintiff  with  the  powers  of  trustee. 
Such  trustee  must  be  appointed  by  the  court.  (Kirk  v.  Kirky 
137  N.  Y.  510 ;  Cooky. Plait,  98  id.  39 ;  Lahey  v.  Cortright^ 
132  id.  450 ;    Walter  t.  Oarpent^,  137  id.  86.) 

George  H.   Stevens  for  Mary   Y.   Blade,   appellant  and 
respondent.     This  is  an  autographic  will,  inarti&cially  drawn^ 
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regardless  of  or  in  ignorance  of  technical  rules,  or  of  the  arti- 
ficial and  technical  meaning  of  terms.  Snch  construction 
should  be  given  as  is  required  by  the  terras  and  general  scope 
of  the  will,  and  the  manifested  and  express  intent  of  the  tes- 
tator. {Lytic  V.  Beveridge^  58  N.  Y.  592 ;  Post  v.  Ilover^ 
33  id.  593 ;  Stokes  v.  Weston,  142  id.  433.)  The  intent  of  the 
.  testator  was  that  his  daughter  Mary,  for  seven  years  after  his 
death,  should  have  the  benefit  and  income  of  the  real  estate 
•62  Elm  street,  Albany,  N.  Y.,  and  his  New  York  Central 
stock ;  if  this  daughter  was  living  at  the  expiration  of  the 
jseven  years  she  was  to  take  said  real  estate  and  stock  abso- 
lutely; if  the  daughter  Mary  should  die  within  the  seven 
jears,  then  immediately  up^n  her  death  within  the  period 
named  the  real  estate  and  stock  was  to  be  disposed  of  and  the 
proceeds  thereof  divided  equally  between  his  daughter  Lydia 
Anna  Staats  and  his  daughters-in-law  Harriet  Staats  and 
Willa  F.  C.  Staats.  {Greene  v.  Greene,  125  N.  Y.  512;  lioe 
V.  Vi7igut^  117  id.  204.)  The  provisions  for  the  benefit  of 
the  daughter  Mary,  contained  in  the  fourth  disposing  clause 
of  the  will,  are  not  in  contravention  of  the  statutes  against 
perpetuities  and  the  unlawful  accumulation  of  personal  prop- 
erty, (Bolles  on  Susp.  Power  Alien.  62,  §  87 ;  Schermerhom 
V.  Cottinff,  ISl  N.  Y.  48;  OxUijy.  Lane,  35  id.  345,  346; 
Matteaon  v.  Matte^on,  51  How.  Pr.  276;  Buchanan  v. 
TebhetU,  69  Hun,  81 ;  1  R.  S.  723,  §  14;  Beardaley 
V.  Hotchkiss,  96  N.  Y.  215 ;  Gott  v.  Cook,  7  Paige  Ch.  521; 
Bradley  v.  Ilotchkiss,  96  N.  Y.  215.)  The  testator's  provis- 
ions for  his  daughter  Mary  Yates  Staats  (now  Mary  Y.  S. 
Blade),  contained  in  the  fourth  disposing  clause  of  the  will, 
are  valid.  {Harrison  v.  Ilat^ison,  'i^^  N.  Y.  547,  548  ;  In  re 
Williams,  64  Hun,  163 ;  Boe  v.  Vifigut,  117  N.  Y.  204 ; 
Henderson  v.  Benderson,  113  id.  15;  Moore  v.  Moore,  47 
Barb.  257 ;  Blanchard  v.  Blanchard,  4  Hun,  287 ;  8  N.  Y. 
615;  Oxley  v.  Ijine,  35  id.  345,  346;  Boioditch  v.  Ayraidt, 
138  id.  222;  4  Kent's  Com.  9;  Mayor,  etc,  v.  Stuyvesant^ 
17  N.  Y.  34,  39,  41 ;  Leonard  v.  Burr,  18  id.  96  ;  Warner  v. 
Bura/nt,  76  id.  133 ;  Smith  v.  Smith,  141  id.  29.)     The  tes- 
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tator,  by  delivering  the  stock  with  power  to  sell  same  aad 
letter  as  to  proceeds,  created  a  trust  of  the  Central  National 
Bank  stock  for  the  benefit  of  his  daughter  Mary,  subject  to 
the  payment  of  his  indebtedness  to  the  First  National  Bank 
of  Albany.  {GUinan  v.  McArdUy  99  N.  Y.  451 ;  Mourtin  v. 
Funk^  75  id.  134;  Stone  v.  HackeU,  12  Gray,  230;  MiUa/rd 
V.  Clarkj  80  Hun,  141 ;  Goven  v.  de  Kiramda^  140  N.  Y. 
474.)  The  defendant,  Mary  Y.  Staats  Blade,  is  entitled  to 
such  relief  in  this  action  as  her  rights  under  the  will  entitled 
her  to,  even  though  she  may  have  demanded  too  mueh  in  her 
prayer  for  judgment  herein,  or  if  the  relief  asked  by  her  may 
be  erroneous.  {Frear  v.  Pugsley^  9  Misc.  Rep.  316.)  If  the 
court  should  find  that  a  valid  trust  of  either  the  realty  or  per- 
sonalty devised  or  given  to  the  daughter  Mary  has  been 
created,  the  powers  and  rights  conferred  on  the  executors  in 
the  will  do  not  pass  to  the  plaintiff  as  administrator  with  the 
will  annexed.     (Redf.  Surr.  Pr.  [4th  ed.]  375.) 

Isaac  H.  Maynard  and  Robert  O,  Scherer  for  Willa  F.  O. 
Staats,  appellant  and  respondent.  The  provision  in  what  is 
termed  the  third  paragraph  of  the  will  is  void,  because  it  unlaw- 
fully suspends  the  absolute  ownership  of  the  personal  prop- 
erty therein    attempted    to   be   bequeathed.      {Emmons   v. 

Cairns,  3  Barb.  243 ;  MilU  v.  Ilitsaon,  104  N.  Y. ;  Cook 

V.  Lowry,  95  id.  103;  Delajield  v.  Shipman,  103  id.  463  j 
Oraffy.  Bennett,  31  id.  13 ;  Williams  v.  Thoni,  70  id.  270; 
Cutting  V.  Cutting,  86  id.  544 ;  Li  re  Russell,  5  Den.  388 ; 
Hawley  v.  James,  16  Wend.  61 ;  ShettUr  v.  Smith,  41  N.  Y. 
328 ;  Knox  v.  Knox,  47  id.  389  ;  Ship7nan  v.  Rollins,  98  id. 
311 ;  Cross  v.  U,  S,  Trust  Co.,  131  id.  330 ;  Underwood  v. 
Curtis,  127  id.  523 ;  Rice  v.  Barrett,  102  id.  161 ;  Robert  v. 
Coming,  89  id.  235.J  The  trial  court  erred  in  holding  that 
the  testator  intended  to  and  did  create  an  express  trust  of  the 
Central  National  Bank  stock  for  the  benefit  of  his  daughter 
Mary  Y.  Staats,  and  constituted  Van  Allen  and  Rowell 
trustees  thereof.  {Butler  v,  Dujpont,  19  J.  &  S.  77 ;  You7ig 
V.  Young,  80  N.  Y.  438 ;  Curry  v.  Powers,  70  id.  212 ;  Jack- 
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*iw  V.  T.  T,  S.  R,  R.  Co.,  88  id.  520 ;   NeufmUe  v.  Thomp- 
son,  3  Edw.  Ch.  92 ;  I71  re  Crawford,  113  N.  Y.  560.) 

George  H,  MaUory  for  plaintiflf,  respondent  and  appelLuit. 
Testator  created  no  trust  in  favor  of  Mrs.  Blade.  {Holland 
V.  Shock,  108  N.  Y.  317 ;  Chace  v.  Perkim,  130  Mass.  128 ; 
Perkma  v.  Perkins,  134  id.  441 ;  Long  v.  Palmer,  118  U.  S. 
321 ;  R.  Z.  Works  v.  KiJhy,  88  N.  Y.  229 ;  Young  v.  Young, 
Id.  488.)  It  is  decisive  that  there  is  no  claim  made,  nor 
can  be,  that  Mrs.  Blade,  the  alleged  beneficiary  of  this  imagi- 
nary trust,  was  ever  informed  of  her  name  being  used  in  con- 
nection with  this  loan  or  the  stock  or  any  disposition  of  tlie 
proceeds  thereof.  She  received  none  of  the  dividends, 
although  such  were  declared  and  paid  between  November, 
1890,  and  June,  1891.  She  was  unaware  of  the  loan,  of  the 
power  of  attorney  and  of  the  letter,  and  so  cannot  claim  as 
donee.  {Orr  v.  McGregor,  43  Hun,  528  ;  Beaver  v.  Bea/oer^ 
117  N.  Y.  421.)  There  was  no  such  delivery  of  the  Central 
Bank  stock  to  Mrs.  Blade,  or  to  any  person  for  her,  as  sufficed 
to  divest  the  possession  and  title  of  Mrs.  Staats,  or  eflFectuate 
a  gift.  ( Young  v.  Young,  80  N.  Y.  423  ;  Curry  v.  Powers, 
70  id.  212;  Meigs  v.  Meigs,  15  Hun,  453  ;  In  re  Crawford, 
113  N.  Y.  560.)  As  Mrs.  Blade  haJ  not  taken  the  subject- 
matter  of  the  alleged  trust  into  her  possession,  the  alleged 
donor,  Staats,  had  a  right  to  resume  possession,  revoking  the 
gift.  This  revocation  is  clearly  shown  by  several  acts,  princi- 
pally by  Staats  collecting  the  interest  coupons  and  by  his  pay- 
ing the  secured  note  from  his  other  funds.  (  Whifmg  v.  Bar- 
rett. 7  Lans.  106.)  The  claim  that  this  stock  is  contemplated 
in  that  clause  under  the  term  "  cash  funds  belonging  to  myself 
in  the  First  National  Bank  "  is  untenable.  (Bumjnis  v.  Bum- 
pus,  79  Hun,  526 ;  Stimson  v.   Vrmrian,  99  N.  Y.  79.) 

Finch,  J.  This  action  is  brought  to  settle  the  construction 
of  the  last  will  of  Bernardus  E.  Staats,  deceased.  The  validity 
of  the  first  disposing  clause,  which  gives  to  his  daughter  Lydia 
Ann  his  stock  in  the  Fourth  National  Bank  of  New  York,  is 
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not  disputed  or  open  to  any   doubt.     But  several  of  the 
bequests  following  have  been  declared  invalid. 

The  testator's  second  bequest  is  to  his  son  Bernardus,  and 
consists  of  Wells,  Fargo  &  Co.  Express  stock,  but  with  the 
following  limitation,  viz. :  "  To  be  held  in  trust  by  my 
executors  ten  years  from  and  after  my  decease,  then  to  be 
delivered  and  transferred  to  him  ;  if  deceased,  do  and  continue 
the  same  to  his  son  William,  now  in  his  eighth  year  of  age. 
The  dividends  shall  be  collected  when  and  as  declared  by  my 
executors  until  transferred  and  delivered  and  paid  to  my  son, 
or,  if  deceased,  to  his  son  William ;  if  both  are  deceased 
before  the  ten  years  have  expired,  then  transfer  and  deliver 
the  said  shares  to  my  daughters  Lydia  Ann  Staats  and  Mary 
Yates  Staats,  each  share  and  portion  equal.  If  either  daughter 
is  deceased,  her  portion  shall  be  transferred  and  delivered  to 
the  remaining  daughter.  If  both  are  deceased,  then  tliia 
'bequest  shall  be  given  to  my  daughter-in-law,  wdfe  of  my  son 
John  II.  Staats,  or  their  heirs,  and  my  daughter-in-law  Harriet 
Staats  or  her  heirs,  each  share  and  portion  equal."  The  testator 
drew  his  own  will,  and  this  disposition  is,  in  some  respects, 
awkwardly  expressed,  and  yet  is  not  of  doubtful  meaning. 
The  Special  Term  pronounced  the  bequest  invalid  upon  the 
ground  that  a  trust  for  ten  years  was  created  which  suspended 
tlie  absolute  ownership  of  the  stock  for  a  longer  period  than 
two  lives  in  being.  The  General  Tenn  reversed  that  conclu- 
sion and  adjudged  the  disposition  to  be  valid  and  effectual. 
The  appellate  tribunal  was  clearly  right.  The  suspension  was 
not  for  an  arbitrary  or  fixed  period,  nor  was  the  trust  so 
limited.  Both  were  bounded  by  the  two  lives  of  Bernardus, 
the  son,  and  William,  the  grandson.  Exi^licitly  and  in  terms 
it  is  declared  that,  if  both  die  within  ten  years,  then  the  stock 
is  to  vest  at  once  in  certain  named  persons.  The  trust  in 
such  event  necessarily  ends,  although  the  ten  years  .have 
not  expired,  and  is  inevitably  terminated  by  the  expiration 
of  the  two  named  lives,  both  in  being  when  the  will  took 
effect.  In  substance,  the  trust  is  for  two  lives  or  a  shorter 
period,  and  cannot,  in  any  event,  exceed  their  duration.     It 
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can  run  for  ten  years  only  on  condition  that  one  or  both  of 
the  selected  lives  continue  so  long.  If  they  do,  the  trust  ends 
and  the  gift  vests  during  such  lives,  but  at  the  end  of  the  fixed 
period  ;  if  they  do  not,  tlie  vesting  at  once  occurs,  although 
the  fixed  period  has  not  expired.  Tliere  is,  therefore,  no 
undue  suspension  of  the  absolute  ownership  of  the  stock  as  a 
consequence  of  the  trust  created,  and  the  General  Temi  cor- 
rectly decided  that  tlie  bequest  was  valid  and  effectual. 
{Scher?nerhor?i  v.  Cotting^  131  N.  Y.  48.)  The  dividends 
declared  upon  tlie  stock  are  to  be  collected  by  the  adminis- 
trator and  paid  over  wheii  collected  to  the  beneficiaries,  as 
directed ;  to  the  son  Bernardus,  if  living,  and,  if  not,  to  the 
grandson  William;  such  payments  to  continue  during  the 
nmning  of  the  trust.  If  at  the  end  of  ten  years  Beniardus  is 
living  the  stock  becomes  his ;  if  he  is  dead  at  that  date,  but 
the  grandson  is  living,  the  stock  will  be  his  ;  if  both  be  dead 
at  that  date  or  earlier,  it  will  go  absolutely  to  the  remainder- 
men. The  interests  of  Lydia  and  Mary  appear  to  be  contin- 
gent upon  their  survival  respectively  at  the  period  which  shall 
end  the  trust.  If  at  that  date  the  one  be  dead  the  remainder 
goes  to  the  other ;  if  both  are  dead  it  goes  over  to  the 
daughters-in-law  and  their  heirs  respectively,  and  in  equal 
shares. 

The  third  disposition  of  the  will  was  pronounced  void  by 
the  General  Term  for  reasons  which  we  are  unable  to  appre- 
ciate. Its  fonn  is  almost  exactly  like  that  of  the  previous 
bequest  which  was  held  valid,  and  differs  only  in  the  fact  that 
the  fixed  period  is  seven  years  instead  of  ten.  It  creates  a 
trust  for  the  benefit  of  the  daughter-in-law,. Harriet,  and  her 
daughter  Bella,  and  provides  that  for  seven  years  the  income 
shall  be  paid  to  them  for  mutual  support  and  benefit,  but  if 
Bella  lives  to  the  end  of  the  seven  years  the  stock  goes  to  her ; 
if  she  dies  before  that  period  it  goes  to  Harriet ;  but  if  both 
be  dead  before  the  expiration  of  the  seven  years  then  it  vests 
at  once  and  absolutely  in  the  heirs  of  the  testator's  son  John. 
Here,  again,  there  is  no  trust  which  nmst  continue  seven  years, 
but  one  measured  by  the  two  lives  of  Harriet  and  Bella,  at  the 
SioKELS— Vol.  C.         16 
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end  of  which  it  will  inevitably  vest,  but  may  vest  earlier  and 
within  those  lives  by  force  of  the  fixed  period  which  termi- 
nates the  trust,  although  the  selected  lives  continue.  The  same 
considerations  which  induced  the  General  Term  to  hold  valid 
the  prior  bequest  should  have  operated  to  preserve  this  one 
which  is  equally  valid  and  effectual.  It  is  true  that  the  testa- 
tor in  providing  for  the  ultimate  vesting  gave  the  stock  to  the 
"heirs"  of  his  son  John,  and  since  John  is  living  and  strictly 
can  have  no  heirs  until  his  death,  it  is  argued  that  the  vesting 
is  postponed  for  the  further  life  of  John.  But  where  the 
bequest  is  of  personal  property  the  word  heirs  is  taken  to 
mean  tho^e  in  the  line  of  distribution,  or  the  next  of  kin  ;  and 
where  the  will  shows  on  its  face  that  the  person  whose  heirs 
are  referred  to  is,  to  the  knowledge  of  the  testator,  at  that  time 
living,  it  is  obvious  that  it  is  not  used  in  its  strict  technical 
sense,  but  means  in  the  case  of  land,  heirs  apparent,  or  those 
who  would  be  the  heirs  were  the  living  ancestor  deceased, 
{Heard  v.  Ilorton,  l,Den.  168),  and,  in  the  case  of  j)ersonal 
property,  next  of  kin,  who  would  be  such  were  the  ancestor 
deceased,  {Ctishman  v.  Horton,  59  N".  Y.  151.)  In  this  will 
the  son  John  is  twice  spoken  of  as  living,  and  once  in  a  con- 
nection which  implies  his  active  interference,  and,  since  the 
intent  to  vest  the  remainder  absolutely  is  manifest,  we  must 
take  the  word  '*  heirs,"  as  used  by  this  unskilled  testator  draw- 
ing his  own  -will,  to  mean  those  who,  if  John  were  dead,  would 
be  his  heirs  or  next  of  kin.  There  is  thus  no  difficulty  in 
holding  that  the  absolute  ownership  was  not  postponed  beyond 
the  required  two  lives. 

The  fourth  disposition  of  the  will  was  deemed  invalid  as 
creating  an  unlawful  suspension  both  by  the  Special  and  Gen- 
eral Term.  With  one  exception  it  is  framed  in  the  same 
general  manner  as  the  two  which  immediately  precede  it.  It 
disposes  of  the  house  and  lot  on  Elm  street  and  the  furniture 
therein,  and  also  of  testator's  New  York  Central  stock,  and 
puts  them  in  trust  for  seven  years,  provided  the  single  life  of 
his  daughter  Mary  shall  continue  so  long.  The  trust,  there- 
fore, runs  for  one  life  or  the  shorter  period  of  seven  years 
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within  that  life.  If  Mary  lives  beyond  that  tenn  the  house 
and  lot  and  stock  become  hers,  but  it  is  explicitly  provided 
that  if  she  dies  before  the  expiration  of  the  seven  years  the 
property  shall  vest  in  the  daughter  Lydia,  and  the  two 
daughters-in-law  Willa  and  Harriet.  Although  the  testator 
describes  his  disposition  as  bequests  it  evidently  covered  the 
real  as  well  as  the  personal  property.  During  the  running  of 
the  trust  up  to  its  termination  at  the  end  of  seven  years,  or  its 
earlier  termination  by  the  death  of  Mary,  she  is  to  have  the 
use  and  occupation  of  the  house  and  lot,  and  the  dividends  on 
the  stock.  If  she  survives  the  seven  years  both  become  hers 
absolutely,  but  if  she  dies  before  that  period  the  trust  does 
not  continue,  but  ends  at  once,  and  the  remainder  takes  effect. 
I  think  that  is  so  notwithstanding  an  interjected  clause,  not 
appearing  in  the  previous  dispositions  and  peculiar  to  this  one 
alone.  The  whole  limitation  of  the  remainder  is  in  these 
words :  "  If  this  daughter  is  deceased  before  tlie  expiration  of 
the  seven  years  these  bequests  shall  be  delivered  to  or  dis- 
posed of  as  my  daughter  Lydia  Anna  Staats  and  my  son  John 
H.  Staats  shall  request  and  direct ;  the  proceeds  sliall  be  paid 
to  my  daughter  Lydia  Anna  Statits,  and  my  daughter-in-law 
Willa  F.  C.  Staats,  and  my  daugliter-in-law  Harriet  Staats, 
each  share  and  portion  alike  as  near  as  can  be  done,  and  satis- 
factory to  all  concerned."  Obviously  the  interjected  clause 
which  gives  some  power  or  authority  to  the  daughter  Lydia 
and  the  son  John  cannot  be  construed  as  a  power  of  appoint- 
ment or  as  conferring  upon  them  any  estate,  for  that  would 
be  repugnant  to  the  disposition  which  the  testator  himself 
proceeds  to  make  of  the  entire  estate  in  remainder  to  the  three 
persons  named.  His  use  of  the  word  "  proceeds "  and  the 
situation  of  the  property  indicate  his  real  meaning.  He  fore- 
saw that  the  house  and  lot,  the  furniture  and  belongings,  and 
the  Central  stock  might  not  be  easy  of  division  into  the  con- 
templated thirds.  The  devisees  might  disagree  as  to  the  value 
of  the  land  or  the  terms  on  which  it  should  be  sold,  or  the 
division  of  the  Central  stock,  and.  as  to  whether  there  should 
be  an  actual  division  or  a  sale  and  division  of  proceeds.     The 
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testator  desired,  without  affecting  his  devise  and  bequest  in 
remainder,  which  he  proceeds  at  once  to  make,  to  put  the 
necessary  division  under  the  advice  and  direction  of  Lydia  and 
John,  making  them  arbiters  of  the  differences  whicli  might 
arise,  and  that  is  the  sole  effect  of  the  interjected  phrase. 
Their  preference  as  to  the  manner  of  division,  if  not  unfair 
to  the  rights  devised  and  bequeathed,  should  guide  the  con- 
clusions of  the  parties  or  of  the  court  in  the  event  of  disagree- 
ment, but  their  choice  will  not  be  conclusive  since  it  is  plainly 
subordinate  to  an  actual  and  just  division  between  the  three, 
and  is  a  provision  intended  merely  to  aid  and  assist  in  reach- 
ing that  ultimate  result  and  not  at  all  to  mar  or  defeat  it. 
The  suggestion  is  in  line  with  many  other  similar  expressions 
in  the  will  adding  the  "  request "  of  legatees  to  the  fact  and 
time  of  payment,  and  ordering  the  division  into  thirds  "  satis- 
factory to  all  concerned."  The  testator  desired  peace  to  follow 
his  death  and  not  war,  and  sought  to  reach  it.  There  is  no 
just  reason  for  destroying  this  fourth  disposition,  and  we  hold 
it  to  be  valid  and  effectual. 

The  fifth  disposition  of  the  will  makes  Willa  F.  C.  Staata 
residuary  devisee  and  legatee,  and  is  followed  by  a  clause 
which  the  General  Term  lias  construed  in  a  manner  which  we 
approve,  but  accompanied  with  a  further  decision  which 
we  do  not  approve.  It  reads  thus:  "From  the  cash  funds 
belonging  to  myself  in  the  First  National  Bank  Albany  pay 
funeral  and  burial  expenses  and  other  just  claims  against 
myself ;  the  residue  or  balance,  if  any,  pay  to  my  daughter 
Mary  Fates  Staats."  The  extrinsic  facts  proved  were  that  on 
the  25th  day  of  November,  1890,  the  testator  borrowed  three 
hundred  dollars  from  the  First  National  Bank  of  Albany  and 
gave  his  note  therefor.  On  the  8th  of  December  following 
he  executed,  in  the  usual  manner,  a  formal  transfer  to  Van 
Allen,  the  president,  and  Howell,  the  cashier  of  the  loaning 
bank,  of  ten  shares  of  the  capital  stock  of  the  Central  National 
Bank  of  New  York  city,  and  containing  the  ordinary  power 
of  sale.  He  sent  that  by  mail  to  the  transferees,  accompanied 
by   a  letter   stating  the   transfer  and   adding:   "With   the 
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proceeds  pay  mj  indebtedness  to  the  First  National  Bank 
Albany,  N".  T.,  and  the  balance  to  pay  ray  daughter,  Mrs. 
Mary  Yates  Blade,  wife  of  Wm.  Blade,  Jr."  The  transfer 
was  plainly  intended  as  collateral  to  secure  the  bank  for  iti 
loan.  Early  in  1891  he  paid  up  the  note,  leaving  the  col- 
lateral in  the  hands  of  the  bank,  and  soon  thereafter  borrowed 
again,  presumably  upon  the  security  of  the  same  collateral. 
The  last  loan  has  not  been  paid,  but  the  bank  has  not  sold  th« 
stock  or  resorted  to  its  collateral  to  enforce  payment.  Mn. 
Blade  was  testator^s  housekeeper,  and  he  was  in  the  habit  of 
giving  her  money  to  enable  her  to  meet  the  current  house- 
hold expenses.  There  was,  at  the  date  of  his  death,  a  cash 
balance  of  about  one  hundred  and  thirty  dollars  standing  t# 
his  credit  on  the  books  of  the  bank.  The  will  was  executed 
in  November  of  1889,  and  before  the  transfer  of  this  col- 
lateral. On  this  state  of  facts  the  Special  Term  adjudged  that 
an  express  trust  was  created  for  Mrs.  Blade  covering  tht 
stocks  transferred  as  collateral,  and  which  constituted  Van 
Allen  and  Eowell  trustees  of  such  trust  property.  The 
trial  court  also  adjudged  that  the  "  casli  funds  belonging  to 
testator  in  the  First  National  Bank,  Albany,  were  only  the 
sum  of  $130.84  there  on  deposit  to  his  credit."  This  last  was 
a  perfectly  correct  conclusion,  and  within  the  scope  of  the 
action,  because  determining  the  construction  of  the  phrase 
"  cash  funds,"  as  used  in  the  will.  But  beyond  that  tlie  court 
had  no  right  to  go.  The  action  was  for  the  construction  of 
the  will,  and  gave  no  power  to  travel  outside  of  it  and  pass 
upon  the  construction  of  an  independent  business  agreement, 
and  that,  too,  without  bringing  in  the  bank,  which  may  have 
rights  against  the  stock,  or  the  individuals  who  are  burdened 
with  the  trust.  That  part  of  the  judgment  impressing  a  trust 
upon  the  stock  should,  therefore,  be  reversed  ;  but  in  view  of 
the  situation  of  tlie  parties,  and  in  the  hope  of  averting  need- 
less litigation,  we  deem  it  proper  to  add  that,  in  our  opinion, 
no  trust  whatever  was  created  in  the  stock  transferred  as  col- 
lateral ;  that  Yan  Allen  and  Rowell  were  not  made,  and  did 
not  become,  trustees  of  an  express  trust,  and  that  the  claim  of 
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It  follows,  therefore,  that  all  of  the  dispositions  of  the  will 
are  ralid  and  effectual,  that  the  judgment  of  the  Greneral 
Term  so  far  as  it  destroys  any  of  them,  and  so  far  as  it  affirms 
the  judgment  of  the  Special  Term  impressing  a  trust  upon  the 
stock  held  as  collateral  be  reversed  and  judgment  be  entered 
in  accordance  with  the  conclusions  of  this  opinion,  the  costs 
of  all  parties  to  be  paid  out  of  the  estate.  The  form  of  the 
judgment  to  be  entered,  in  ease  of  disagreement,  maj  be 
settled  before  the  judge  writing  the  opinion. 

All  concur. 

Judgment  accordingly. 


Chables  E.  Hovet,  as  Survivor,  etc..  Appellant,  v.  Georgs 
Elliott  et  al.,  as  Executors,  etc.,  et  al.,  Bespondents. 

Tile  provision  of  the  United  States  Bevised  Statutes  (§  725),  providing 
that  the  United  States  courts  shall  have  power  to  punish  "by  fine  or 
imprisonment,  at  the  discretion  of  the  court,  contempt  of  their  author- 
ity/' limits  the  power  to  the  modes  of  punishment  specified  and  oper- 
ates as  a  negation  of  any  other  method. 

The  said  provision  applies  to  the  Supreme  Court  of  the  District  of 
Columbia. 

The  said  court  having  been  created  by  act  of  congress,  not  by  the  Consti- 
tution, congress  may  restrict  and  limit  the  exercise  of  its  power  in  the 
respect  specified,  and  this  although  it  may  have  given  it  general  Juris- 
diction in  law  and  equity. 

The  said  provision  applies  to  civil  as  well  as  to  criminal  contempts. 

FlaintifiTs  firm  filed  a  bill  in  said  court  to  enforce  an  alleged  lien  upon  an 
award.  R.,  a  member  of  the  firm  of  R  &  Co.,  bankers,  was  appointed 
receiver,  and  a  portion  of  the  award,  sufiicient  to  meet  plaintiff's  claim, 
was  paid  over  to  him.  Pursuant  to  the  directions  of  the  court,  the 
receiver  invested  the  fund  in  certain  bonds.  The  defendants  demurred 
to  plaintiff's  bill,  the  demurrer  was  sustained  and  a  decree  entered  dis- 
missing the  bill  and  directing  the  receiver  to  pay  over  the  funds  In  his 
hands  to  the  defendants.  B.  thereupon  delivered  the  bonds  to  defend* 
ants,  who  on  the  same  day  sold  them  for  full  value  to  B.  &  Co.  The 
decree  was  reversed  on  appeal,  an  answer  was  interposed,  and  pending 
the  trial  of  the  issues  defendants  were  adjudged  in  contempt  for  diso- 
bedience of  an  order  of  the  court,  their  answer  ordered  to  be  stricken 
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out»  and  thereupon  a  Judgment  jpn?  eaj\fli8So  was  entered  adjudging  that 
plaintiffs  had  a  lien  upon  the  bonds.  In  an  action  based  on  said  judg- 
ment, brought  against  R.  &  Co.  to  enforce  the  lien,  it  did  not  appear 
that  they,  had  any  notice  of  the  contempt  proceedings.  Held,  that  the 
court  had  no  jurisdiction  to  strike  out  the  answer;  that  said  judgment 
wia  Yoid  as  against  R  &  Co. ;  that  as  purchasers  pendente  lite  they  took 
the  risk  of  the  litigation  then  pending,  but  did  not  assume  the  risk  of 
any  punishment  inflicted  on  the  defendants  therein  in  an  independent 
proceeding;  and  so,  that  the  complaint  herein  was  properly  dismissed. 

(Argued  January  81,  1896 ;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
October  27,  1892,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee  dismissing  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Herbert  B.  Titus  for  appellant.  If  the  decree  in  Sbvey 
V.  McDonald  was  assailable  for  the  reasons  stated  by  the 
referee,  the  remedy  of  the  defjendants  was  by  direct  review  in 
the  Supreme  Court  of  the  United  States.  Having  failed  to 
pursue  that  remedy,  they  and  their  privies  are  now  estopped 
from  collateral  attack  upon  the  decree.  {Dowell  v.  Applegate^ 
152  U.  S.  327 ;  Pephe  v.  Cranin,  155  id.  100 ;  Ifew  York  v. 
jSno,  Id.  89 ;  In  re  Fonda^  117  id.  516  ;  Cooper  v.  Reynolds^ 
10  Wall.  308;  D.  M,  A,  Co.  v.  /.  H.  Co,,  123  U.  S.  559; 
Chray  v.  BrignardeUo^  1  "Wall.  634  ;  Coinstoch  v.  Crawford, 
3  id.  404;  Thompson  v.  Tolmie,  2  Pet.  163 ;  Ec  parte  Wat- 
kinsj  3  id.  193-207;  McConnack  v.  SvUivan,  10  Wlieat. 
192-199;  Comett  v.  WiUiams,  20  Wall.  226;  Kempe  v. 
Kennedy,  5  Cranch,  173-185 ;  SkiUen  v.  May,  6  id.  267 ; 
Nogue  v.  Clapp,  101  U.  S.  551 ;  Huling  v.  K  F.  li,  R. 
Co.,  130  id.  559 ;  Graham  v.  B.  R.  R.  Co.,  118  id.  161 ;  Ed 
parte  Bigelovo,  113  id.  325.)  The  Supreme  Court  of  the 
District  of  Columbia  made  the  regularity  of  its  procedure  in 
rendering  this  decree  the  subject  of  judicial  determination ;  it 
could   be  questioned,  therefore,  only  in  that    court,  or  by 
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appeal.  {Ex  parte  Bigelow,  113  U.  S.  331 ;  Black  on  Jndg. 
§274;  Coopers.  Iieynold8jlO'W2lL\,^0^\  VporheesY.  Bamk^ 
10  Pet.  439 ;  S.  L.  R.  E.  Co.  v.  McBride,  141  U.  S.  130 ; 
Brywn,  v.  KewMtt^  113  id.  180;  Holdane  v.  Swmner^  15 
Wall.  608.)  If  the  Supreme  Court  of  the  District  of 
Columbia  exceeded  its  authority  in  ordering  the  answer  of 
McDonald  and  White  to  be  removed  from  the  files,  that  does 
not  affect  the  validity  of  the  final  decree.  (Gomatoch  v. 
Crawford,  3  Wall.  404;  Huling  v.  K.  V.  R.  B,  Co.,  130  U. 
S.  659 ;  MeUen  v.  M.  I.  Works,  131  id.  370 ;  Ex  parte  Bige^ 
low,  113  id.. 328 ;  Thompson  v.  Tolmie,  2  Pet.  168 ;  Ex  parte 
Watkins,  3  id.  173 ;  Voorhees  v.  U.  S.  Bank,  10  id.  472 ; 
Origiion  v.  Astor,  2  How,  Pr.  335 ;  Florentine  v.  Barton, 
2  Wall.  215 ;  Harvey  v.  Tyler,  Id.  346  ;  Cooper  v.  Reynolds, 
10  id.  308;  Comett  v.  WiUiams,  20  id.  249;  Maxwell  r. 
Stewart,  21  id.  73;  S.  L.  R.  R.  Co.  v.  McBride,  141  U.  S. 
130;  Scofield  v.  ChurchiU,  72  N.  Y.  565;  Windsor  v. 
Mc  Veigh,  93  U.  S.  274;  Walker  v.  Walker,  82  N.  Y.  261.) 
The  order  of  the  Supreme  Court  of  the  District  of  Columbia, 
removing  the  answer  of  the  defendants  for  their  contempt, 
was  within  the  power  of  tjie  court,  and  was  valid.  {Thompson 
V.  Wooster,  114  U.  S.  100, 104 ;  iTomhuckle  v.  Coomhs,  18  WaU. 
654 ;  Clinton  v.  Englebrecht,  13  id.  447  ;  McAUister  v.  TJ.  S., 
141  U.  S.  174;  Bovey  v.  McDonald,  109  id.  150;  Fuller  v. 
Claflin,  93  id.  114.)  The  validity  of  the  final  degree  of  the 
Supreme  Conrt  of  the  District  of  Columbia  in  Hovey  v. 
McDonald  has  been  sustained  by  the  Supreme  Court  of  the 
United  States.  {Hovey  v.  McDonald,  109  U.  S.  150  ;  R.  Co. 
V.  Swan,  111  id.  382.)  Plaintiff  is  entitled  to  final  judgment 
on  this  appeal.  {Riker  v.  Leo,  115  N.  Y.  104;  Riggs  v. 
Palmer,  Id.  514;  Wood  v.  Baker,  60  Hnn,  354;  Dam^ 
mert  v.  Osborn,  140  K  Y.  30.) 

Everett  P.  Wheeler  for  appellant.  The  principal  ground 
of  the  contention  for  the  respondents  is  that  section  725  of  the 
United  States  Revised  Statutes  applies  to  the  Supreme  Court  of 
the  District  of  Columbia,  and  that  its  effect  is  to  absolutely 
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divest  that  court  of  the  power  to  strike  out  an  answer  of  a 
defendant  because  of  liis  disobedience  to  a  previous  order  of 
the  court.  This  is  untenable.  (Kendall  v.  Z7.  >S1, 12  Pet.  524 ; 
V.  S,  V.  SchuTZ,  102  U.  S.  378 ;  Clinton  v.  Englehrecht,  13 
Wall.  434.)  The  decree  in  the  District  of  Columbia  is  not 
based  on  contempt  proceedings.  ( Walker  v.  Walker^  82  N. 
Y.  260 ;  BrinMey  v.  BrinMey^  47  id.  40 ;  Barker  v.  Barker^ 
15  How.  Pr.  568  ;  Famha^nY,  Famhara^  9  id.  231 ;  Quigley 
v.  Quigley^  45  Hun,  23.)  The  fifth  amendment  to  the  Con- 
stitution of  the  United  States  provides  that  no  person  shall  be 
deprived  of  his  "  property  without  due  process  of  law."  This 
means  process  adapted  to  the  character  of  the  case.  It  does 
not  mean  that  the  practice  in  common-law  cases  shall  be  the 
constitutional  right  of  a  defendant  who  is  sued  in  a  court  of 
admiralty  or  of  equity.  {Walker  v.  Walker^  82  N.  Y. 
260;  Svtmnona  v.  Saul,  138  U.  S.  439,  452;  ITohle  v. 
D.B.L,  li.B,  Co.,  147  id.  165,  174;  Thaw  v.  Bitchie, 
136  id.  519,  448;  Grignon  v.  Astor,  2  How.  Pr.  319; 
Thompson  v.  Wooster,  114  U.  S.  104  ;  Walker  v.  Walker,  82 
N.  Y.  260 ;  20  Hun,  400 ;  Pitt  v.  Davison,  37  N.  Y.  235  ; 
FL  Z.  Co,  V.  Superior  Court,  111  IT.  S.  410.)  The  judgment 
in  Ilovey  v.  McDonald  is  conclusive  even  if  erroneous  or 
irregular.  {0,  Co,  v.  Cornpania  Espanola,  134  N.  Y.  46 ; 
Rocco  v.  Hackett,  2  Bosw.  579 ;  Wineman  v.  GastreU,  53 
Fed.  Kep.  697,  703 ;  Bigdow  v.  Chatterton,  51  id.  614,  620  ; 
C  Bank  v.  Bank  of  Santa  Fe,  32  Pac.  Eep.  627 ;  City  of 
Paterson  v.  Baker,  26  Atl.  Rep.  324 ;  F,  JSF.  B<mk  v.  Gene- 
seo,  32  Pac.  Rep.  902 ;  State  v.  Morris,  2  K  E.  Rep.  355  ; 
Board  of  Guardians  v.  Shuter,  34  id.  665 ;  Gates  v.  Pres- 
ton, 41  N.  Y.  113  ;  Nemetty  v.  NayUr,  100  id.  562 ;  Kinnier 
V.  Kinnier,  45  id.  535;  Ferris  y1  Fisher,  67  Hun,  135  ;  Austin 
V.  Austin,  43  111.  App.  488 ;  Gihhs  v  Southern,  22  S.  W. 
Rep.  713 ;  Tracey  v.  Shumate,  22  W.  Ya.  475 ;  Kent  v.  Z. 
S.  Co.,  144  U.  S.  75  ;  Dawell  v.  Applegate,  152  id.  327.)  The 
decision  in  this  case  made  by  the  Second  Division  (118  N.  Y. 
124)  controls  the  decision  of  the  present  appeal.  {Cluff  v. 
SicKKLs — Vol.  C.        17 
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Day,  141  N.  Y.  580 ;  W.  S.  Bank  v.  Town  of  Solon,  136  id. 
465,  477 ;  Joslin  v.  Cowee,  56  id.  626  ;  G,  P,  Co,  v.  Mayor, 
etc,,  108  id.  278.)  Defendants  are  bound  by  the  judgment  in  Dis- 
trict of  Columbia,  because  purchasers  j9<?n{3J<?;i^  lite.  {Hovey 
V.  Elliott,  118  N.  Y.  124 ;  Hovey  v.  McDonald,  109  U.  S. 
150  ;  TUton  v.  Cojield,  93  id.  168  ;  Wright  v.  TehletU,  91  id. 
252.)  The  bonds  are  not  negotiable.  (J/.  Bank  y,  N  .Y.dk 
N,  R.  B.  B.  Co.,  13  N.  Y.  599.)  There  wa^  actual  notice  to 
Kiggs  &  Co.  Notice  to  one  of  several  partners  is  notice  to 
them  all.  (  Weetjen  v.  S.  F.  cfe  P.  B.  B.  Co,,  4  Hun,  529; 
aS  Co.  v.  mU,  112  U.  S.  185;  LytUy.La/nsing,  147  id.  59.) 
The  lien  follows  the  proceeds  of  the  bonds.  {Hovey  v.  EUi- 
oU,  118  N.  Y.  124 ;  F.  S.  Y.  Bank  v.  GiUespie,  137  U.  S. 
411 ;  N.  Bank  v.  Ins,  Co.,  104  id.  54,  68 ;  /.  cfe  T.  Bank  v. 
Pete^rs,  123  N.  Y.  272 ;  Holden  v.  N.  Y.  <&  E.  Bank,  72  id. 
286,  296 ;  Deolold  v.  Ofermann,  111  id.  531 ;  Moore  v.  Wil- 
liams,  62  Hun,  55.)  Plaintiffs  are  not  entitled  to  final  judg- 
ment. (Code  Civ.  Pro.  §§994,  998,  1317;  Bom  v.  Schren- 
keisen,  110  N.  Y.  55,  60  ;  Jackson  v.  Atiflrews,  59  id.  244; 
Stoddard  v.  Whiting,  46  id.  627 ;  Wood  v.  Baker,  60  Hun, 
337 ;  Moore  v.  Williams,  62  id.  55.) 

John  Sdden  and  William  G.  Choate  for  respondents.  The 
plaintiffs  wholly  failed  to  make  proof  of  the  existence  of  their 
lien  on  the  bonds  purchased  by  Riggs  &  Co.  of  McDonald  and 
White.  The  only  evidence  offered  of  the  existence  of  the 
lien  was  the  alleged  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  entered  on  the  17th  day  of  April,  1878. 
That  decree  was  absolutely  void  and  a  nullity.  {KendaU  v. 
U.  S,  12  Pet.  524;  ExparU  BradUy,  7  Wall.  364;  U.S.  v. 
Schurz,  102  U.  S.  378 ;  Page  v.  Bumstine,  102  id.  664 ; 
The  City  of  Panama,  101  id.  560 ;  McAllister  v.  U.  S.,  141- 
id.  184 ;  Embry^v.  Palmier,  107  id.  3 ;  Anderson  v,  Dunn,  6 
Wheat.  227  ;  Ex  parte  Bohinson,  19  Wall.  505 ;  /.  C.  Co.  v. 
Brimson,  154  U.  S.  489;  Euller  v.  Claflin,  93  id.  16; 
Mg  Veigh  V.  U.  S.,  11  Wall.  267  ;  Fanshaw  v.  Tracy,  4  Biss. 
498  ;  Gross  v.  Clark,  87  N.  Y.  272 ;  Brinkley  v.  BrinM&y, 
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47  id.  50 ;  WiUiams  v.  Barry,  8  How.  [U.  S.]  542  ;  Bigelow 
V.  Forrest,  9  Wall.  351 ;  In  re  Frederick,  149  U.  S.  76 ;  In, 
re  Bonner,  151  id.  242;  Fx  parte  Reed,  100  id.  23;  In  re 
MUU,  135  id.  270 ;  EllioU  v.  Peirsoll,  1  Pet.  340,  341 ; 
Hickey  v.  Stewart,  3  How.  [U.  S.]  762 ;  WiUiams  v.  Berry, 
8  id.  540,  543 ;  Thompson  v.  Whitman,  18  Wall.  467,  468  ; 
KHhourn  v.  Thompson,  103  U.  S.  168, 198 ;  Ex  parte  Lange, 
18  Wall.  176;  U,  &  v.  Walker,  109  U.  S.  267;  In  re  Mel- 
sen,  131  id.  182,  183,  184 ;  Chijith  v.  Frazier,  8  Cr.  23,  26 ; 
Johnson  V.  Pinney,  1  Paige,  646  ;  Rogers  v.  Patterson,  4  id. 
455  ;  Ellingwood  v.  Stevenson,  4  Sandf .  Ch.  368  ;  Krom  v. 
Hogan,  4  How.  Pr.  226 ;  i^^i^  v.  Chapimm,  13  Abb.  Pr.  330 ; 
Barker  v.  Barker,  15  How.  Pr.  568  ;  Brisbane  v.  Brisbane,  67 
id.  184;  FaZA^r  v.  TFa/^r,  20  Hun,  400 ;  82  N.  Y.  260,  263, 
264.)  Even  if  the  pecuniary  penalties  or  fines  imposed  upon 
parties  by  reason  of  their  contempt  were  regarded,  in  whole  or 
in  part,  as  purely  civil  remedies,  this  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  would  still  be  void  as  vio- 
lating the  fifth  amendment  of  the  Constitution  of  the 
United  States  and  depriving  the  defendants,  McDonald 
and  White,  of  their  property  without  due  process  of  law. 
{Murray  v.  H.  Z.  cfe  /.  Co.,  18  How.  [U.  S.]  277; 
Dent  V.  West  Virginia,  129  U.  S.  123,  124;  M.  P,  R.  Co. 
V.  Humes,  115  id.  519;  Ex  parte  Wall,  107  id.  289;  Ilur- 
tado  V.  California,  110  id.  535 ;  Ilagar  v.  R,  Dist.,  Ill  id. 
708 ;  Mc  Veigh  v.  U.  S,  11  Wall.  267 ;  Ensrninger  v.  Povh 
^s,  108  TJ.  S.  301 ;  Sabariego  v.  Maverick,  124  id.  292,  293.) 
Whatever  may  be  the  conclusion  of  the  court  as  to  the  power 
to  punish  McDonald  and  White  in  the  manner  adopted  by  the 
Supreme  Court  of  the  District  of  Columbia,  the  judgment  or 
decree  so  entered  against  them  is  not  binding  upon  Kiggs  & 
Co.,  even  if  they  are  considered  to  be  purchasers  of  the  bonds 
pendente  lite.  {State  v.  Matthews,  37  N.  H.  454 ;  B,  i6  O. 
R.  R.  Co,  V.  City  of  Wheeling,  13  Gratt.  40 ;  W.  A.  cfe  G. 
S.  P.  Co.  V.  Sickles,  24  How.  [U.  S.]  ^1,  342 ;  Aurora  City 
V.  TT^^,  7  Wall.  102;  Zyonv.  P.  M.  Co.,  125  U.  S.  700; 
Reynolds  v.  Stockton,  140  id.  270.)    Riggs  &  Co.  were  not 
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-pxxrchasers  pendente  lite.  {Memphis  v.  Brown,  94  U.  S.  715 ; 
Seoambe  v.  Steele,  20  How.  [U.  S.]  105 ;  Jfiller  v.  Sherry,  2 
Wall.  250 ;  Fretich  v.  Bay,  22  id.  248 ;  Story's  Eq.  PL  §  904 ; 

1  Dan.  Ch.  Pr.  402,  403 ;  Murray  v.  BaUou,  1  Johns.  Cb. 
566 ;  Leitch  v.  Wells,  48  N.  Y.  585 ;  Holbrook  v.  2^<s  Co., 
57  id.  616 ;  Burgess  v.  Seligman,  107  U.  S.  33.)  The  plain- 
tiffs' cause  of  action,  if  they  ever  had  one,  was  barred  by  the 
six  years'  limitation,  and  accrued  when  Riggs  &  Co.  finally 
disposed  of  the  bonds  in  December,  1875.  (118  N.  T.  144.) 
The  question  of  the  negotiability  of  the  bonds,  which  was  a 
distinct  ground  of  defense,  seems  not  to  be  open  upon  this 
appeal,  unless  the  court  should  deem  the  bonds  on  their  face 
negotiable  securities,  as  the  referee  has  found  against  the 
defendants  on  this  issue  as  a  question  of  fact.  {Ooodman  v. 
Harvey,  4  Ad.  &  El.  870 ;  Murray  v.  Lardner,  2  Wall.  121 ; 
Brcmn  v.  Spofford,  95  U.  S.  478 ;  Sliaw  v.  B.  B.  Co.,  101 
id.  564 ;  D.  C.  Ins.  Co.  v.  Hachfield,  73  N.  Y.  228 ;  White  v. 

V.  B.  B.  Co.,  21  How.  [U.  S.]  575.)  The  validity  of  the 
decree  of  April  17,  1878,  was  not  passed  on  in  the  decision 
reported  109  U.  S.  150.     {Lyon  v.  P.  M.  Co.,  125  U.  S.  700 ; 

W.,  etc.,  S.  P.  Co.  V.  Sickles,  24  How.  [U.  S.]  341,  342 ; 
Aurora  City  v.  West,  7  Wall.  102 ;  Canter  v.  A.  <&  O.  Ins.  Co., 

2  Pet.  554;  NeUon  v.  leland,  22  How.  [U.  S.]  48;  B.  Co. 
V.  Higgins,  114  U.  S.  263,  264;  Peper  v.  Fordyce,  119  id. 
471, 472 ;  Everhart  v.  Huntsville  College,  120  id.  223 ;  Blackr 
loch  V.  Small,  127  id.  96,  105 ;  Metcalf  v.  Watertmjon,  128 
id.  586,  590 ;  Cohen  v.  Virginia,  6  Wheat.  412 ;  Ilans  v. 
Louisiana,  134  U.  S.  20 ;  Lovell  v.  Cragin,  136  id.  151 ;  W., 
etc.,  B.  B.  Co.  V.  Barney,  113  id.  621 ;  Gray  v.  Brignar- 
deJlo,  1  Wall.  627 ;  Oilman  v.  Philadelphia,  3  id.  713.) 

Haight,  J.  This  action  was  brought  to  have  the  defend- 
ants' testator  adjudged  to  be  a  trustee  of  certain  bonds  for  the 
benefit  of  the  plaintiffs  jj.nd  that  they  have  a  Ken  thereon  and 
that  the  defendants  aftjount  to  them  therefor. 

In  September,  1873,  the  mixed  commission  on  British  and 
American  claims,  sitting  at  the  city  of  Washington,  awarded 
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to  one  Augustin  K.  McDonald  the  sum  of  $197,000  in  satis- 
faction of  his  claim  for  cotton  destroyed  during  the  war  of 
the  rebellion.  In  the  following  October  the  plaintiffs  filed  in 
the  Supreme  Court  of  tlie  District  of  Columbia  a  bill  in 
equity  against  McDonald  and  one  William  White,  his  assignee, 
for  tlie  sum  of  $49,297.50,  alleging  therein  that  McDonald 
was  indebted  to  them  under  an  agreement  whereby,  in  con- 
sideration of  services  to  be  rendered  in  the  prosecution  of 
such  claim,  they  were  to  receive  a  sum  equal  to  twenty-five 
per  centum  of  the  amount  that  should  be  recovered  and  that 
they  have  a  lien  to  the  extent  of  such  sum  upon  the  award  in 
his  favor.  Such  proceedings  were  thereafter  had  that  one 
George  W.  Riggs,  a  banker  in  the  city  of  Washington,  was 
appointed  receiver,  and  one-half  of  the  sum  so  awarded  was 
paid  over  to  him  as  such  to  meet  the  claim  and  lien  of  the 
plaintiffs.  As  such  receiver  and  pursuant  to  the  directions  of 
the  court,  he  invested  the  funds  in  certain  bonds  of  the  Dis- 
trict of  Columbia  guaranteed  by  the  United  States  and  pay- 
able at  its  treasury.  The  defendants  then  interposed  a 
demurrer  to  the  plaintiffs'  bill,  which  was  sustained,  and  on 
the  24th  day  of  June,  1875,  a  decree  was  entered  dismissing 
the  plaintiffs'  bill,  with  costs.  On  the  same  day  the  plain- 
tiffis  entered  an  appeal  from  the  decree  to  the  General 
Term  of  the  Supreme  Court  of  the  District  of  Colum- 
bia. On  June  28th,  1875,  another  decree  was  entered 
in  precise  conformity  with  the  former  decree,  but  supple- 
mented by  a  direction  to  the  receiver  to  pay  to  the  defend- 
ants McDonald  and  White  the  funds  in  his  hands  as  such 
receiver.  On  the  same  day  McDonald  and  Wliite  called  upon 
the  receiver  and  demanded  the  bonds  in  question.  He  there- 
upon first  consulted  with  the  judge  holding  the  court  in  which 
the  decree  was  entered,  and,  after  being  advised  by  such  judge 
that  the  bonds  should  be  surrendered,  he  delivered  them  over 
to  McDonald  and  White,  who  on  the  same  day  sold  and  deliv- 
ered the  bonds  for  full  value  to  the  banking  firm  of  Riggs  & 
Co.,  of  which  the  receiver  was  a  partner.  Kiggs  &  Co.  then 
surrendered  the  bonds  to  the  treasury  of  the  United  States, 
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receiving  new  bonds  therefor,  which  were  thereafter  sold  and 
deUvered  to  various  purchasers. 

On  July  2d,  1875,  the  plaintiffs  took  an  appeal  to  the  Gen- 
eral Term  of  the  Supreme  Court  of  the  District  of  Columbia 
from  the  decree  of  June  28,  1875,  and  on  March  4,  1876,  that 
decree,  as  well  as  tlie  one  that  preceded  it,  was  reversed  and 
the  cause  was  remanded  to  the  Special  Term,  with  leave  to 
the  defendants  to  answer.  An  answer  was  then  interposed, 
and  upon  the  issues  raised  thereby  testimony  was  taken  at 
divers  times  during  the  years  1876  and  1877.  On  the  15th 
day  of  June,  1877,  plaintiffs  obtained  an  order  from  tlie 
Supreme  Court  of  the  District  of  Columbia,  requiring  the 
defendants  McDonald  and  White  to  pay  over  to  the  i-egistry 
of  the  court  the  sum  which  had  been  delivered  to  them  by  the 
receiver.  This  order  was  not  complied  with,  and  thereupon 
the  plaintiffs  moved  that  the  defendants  McDonald  and  White 
show  cause  why  they  and  each  of  them  should  not  be  pun- 
ished as  for  a  contempt ;  and  such  proceedings  were  thereupon 
had  that  they  were  adjudged  to  be  guilty  of  a  contempt,  and 
that  the  answer  filed  by  them  in  the  cause  be  stricken  out  and 
removed  from  the  files  of  the  court.  Judgment  was  there- 
after entered  against  them  pro  confesso  adjudging  that  the 
plaintiffs  had  a  lien  upon  the  bonds. 

This  action  is  based  upon  the  judgment  so  entered,  and  is 
prosecuted  upon  the  theory  that  notice  to  Riggs  of  tlie  pen- 
dency of  the  action  was  notice  to  all  of  his  partners.  (  Weetfen 
V.  St,  P.  cfe  P.  li,  R.  Co.,  4  Hun,  529 ;  3  Kent  Com.  106.) 
The  defendants'  testator  resided  in  the  city  of  N  ew  York,  and 
was  one  of  the  members  of  the  banking  firm  of  Kiggs  &  Co. 
He  only  was  served  with  summons  in  this  action. 

The  referee  has  found,  as  conclusions  of  law,  "  first,  that  in 
order  to  enable  the  plaintiffs  to  sustain  this  action  the  decree 
rendered  by  the  Supreme  Court  of  the  District  of  Columbia 
must  be  a  valid  decree,  binding  upon  the  defendants ;  second, 
that  from  the  operation  of  that  decree  the  defendants  in  this 
action  enjoy  exemption  and  immunity  under  section  725  of 
the  Revised  Statutes  of  the  United  States ;  third,  that  from 
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the  effect  and  operation  of  the  decree  the  defendants  enjoy 
immunity  and  exemption  under  that  provision  of  the  fifth 
amendment  to  the  Constitution  of  the  United  States,  which 
prohibits  the  deprivation  of  property  without  due  process  of 
law ;  fourth,  that  the  Supreme  Court  of  the  District  of 
Columbia  had  no  jurisdiction  to  render  the  said  decree  and 
that  the  same  was  and  is  null  and  void,"  etc. 

As  to  the  first  conclusion  of  law  the  parties  agree.  The 
controversy  is  in  reference  to  the  other  three.  The  third  con- 
clusion is  based  upon  the  fifth  amendment  to  the  Constitution 
of  the  United  States,  which  prohibits  the  deprivation  of  per- 
sons of  property  without  due  process  of  law.  Inasmuch  as 
the  consideration  of  what  is  due  process  of  law  will  to  some 
extent  be  involved  in  the  determination  of  the  validity  of  the 
judgment  upon  whicli  this  action  is  based,  we  only  deem  it 
necessary  to  consider  the  second  and  fourth  conclusions  of  law 
found  by  the  referee.  We  shall  also,  for  the  purpose  of  this 
review,  assume,  without  deciding  the  question,  that  Kiggs  & 
Co.  were  purchasers  of  the  bonds  pendente  lite^  with  knowl- 
edge of  the  existence  of  the  suit,  although  it  appears  that  the 
purchase  was  made  after  judgment,  for  full  value,  in  good 
faith,  under  the  supposition  that  they  had  the  right  to  pur- 
chase freed  from  all  liens,  and  that  they  had  no  notice  that  an 
appeal  had  been  taken.  Considering  them  as  such  purchasers, 
were  they  bound  by  the  determination  made  in  the  action 
then  pending?  Section  725  of  the  United  States  Revised 
Statutes  provides  that : 

"  The  said  courts  (referring  to  the  courts  of  the  United 
States)  shall  have  power  to  impose  and  administer  all  necessary 
oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the  discretion 
of  the  court,  contempts  of  their  authority:  Provided,  that 
such  power  to  punish  contempts  shall  not  be  construed  to 
extend  to  any  cases  except  the  misbehavior  of  any  person  in 
their  presence,  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  the  misbehavior  of  any  of  the  officers  of 
said  courts  in  their  official  transactions,  and  the  disobedience 
or  resistance  by  any  such  officer,  or  by  any  party,  juror,  wit- 
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nes8  or  other  person,  to  any  lawful  writ,  process,  order,  rule, 
decree  or  command  of  the  said  courts." 

Under  this  statute  the  referee  has  reached  the  conclusion 
that  the  Supreme  Court  of  the  District  of  Columbia  had  no 
power  to  punish  the  defendants  for  a  contempt  by  striking 
out  their  answer  and  adjudging  that  the  plaintiffs  had  a  lien 
upon  the  bonds. 

In  Kc  parte  Robinson  (19  Wall.  512)  Fikld,  J.,  in  deliver- 
ing the  opinion  for  the  court,  says :  "  The  power  to  punish  for 
contempts  is  inherent  in  all  courts.  Its  existence  is  essential 
to  the  preservation  of  order  in  judicial  proceedmgs  and  to 
the  enrforcement  of  the  judgments,  orders  and  writs  of  the 
courts,  and  consequently  to  the  due  administration  of  justice. 
The  moment  the  courts  of  the  United  States  were  called  into 
existence  and  invested  with  jurisdiction  over  any  subject  they 
became  possessed  of  this  power,  but  the  power  has  been 
limited  and  defined  by  the  act  of  Congress  of  March  2,  1831. 
The  act  in  terms  applies  to  all  courts.  Whether  it  can  be 
held  to  limit  the  authority  of  the  Supreme  Court,  which 
derives  its  existence  and  powers  from  the  Constitution,  may, 
perhaps,  be  a  matter  of  doubt,  but  that  it  applies  to  the  Cir- 
cuit and  District  Courts  there  can  be  no  question.  These 
courts  were  created  by  an  act  of  Congress.  Their  powers  and 
duties  depend  upon  the  act  calling  them  into  existence,  or 
subsequent  acts  extending  or  limiting  their  jurisdiction.  The 
act  of  1831  is,  therefore,  to  them  the  law  specifying  the  cases 
in  which  summary  punishment  for  contempt  may  be  inflicted. 
It  limits  the  power  of  these  courts  in  this  respect  to  three 
classes  of  cases.  *  *  *  The  law  happily  prescribes  the 
punishment  which  the  court  can  impose  for  contempts.  The 
17th  section  of  the  Judiciary  Act  of  1789  declares  that  the 
courts  shall  have  power  to  punish  contempts  of  their  authority 
in  any  cause  or  hearing  before  them,  by  fine  or  imprisonment 
at  their  discretion.  The  enactment  is  a  limitation  upon  the 
manner  in  which  the  power  shall  be  exercised,  and  must  be 
held  to  be  a  negation  of  all  other  modes  of  punishment.  The 
judgment  of  the  court  disbarring  the  petitioner,  treating  it  as 
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a  punishment  for  a  contempt,  was,  therefore,  unauthorized 
and  void." 

In  Anderson  v.  Dunn  (6  Wheat.  204-227)  Johnson,  J., 
says :  '*  It  is  true  that  the  courts  of  justice  of  the  United 
States  are  vested  by  express  statute  provision  with  power  to 
fine  and  imprison  for  contempt.  *  *  *  It  is  a  legislative 
assertion  of  this  right  as  incidental  to  the  grander  judicial 
power,  and  can  only  be  considered  authority  as  an  instance  of 
abundant  caution,  or  a  legislative  declaration  that  the  power 
of  punishing  for  contempt  shall  not  extend  beyond  its  known 
and  acknowledged  limits  of  fine  and  imprisonment." 

In  U,  S,  ex  reh  D,  A  N,  O,  By.  Co.\.  Atcheson,  T,  cfe  S. 
F.  Ry,  Co,  (16  Fed.  R.  853)  McCrary,  J.,  says:  "The 
power  of  the  court  is  limited  to  the  punishment  of  the  party 
charged  with  contempt,  and  under  the  provisions  of  section 
725  of  the  Revised  Statutes  of  the  United  States  such  pimish- 
ment  must  be  by  fine  or  imprisonment.  That  section  pro- 
vides that  Circuit  Courts  shall  have  power  to  punish  by  fine 
or  imprisonment,  at  the  discretion  of  the  court,  contempts  of 
their  authority.  This  enactment,  says  the  Supreme  Court,  is 
a  limitation  upon  the  manner  in  wliich  the  power  may  be 
exercised,  and  must  be  held  to  be  a  negation  of  all  other 
modes  of  punishment."     (Citing  Ex  parte  Robinson^  supra,) 

In  U,  S.  ex  rd.  South,  Ex,  Co,  v.  Memphis  ik  Little  Rock 
R,  Co.  (6  Fed.  R.  237-239)  Hammond,  J.,  says :  "  Obedience 
to  an  injunction  against  privileged  persons  and  corporations 
was  sometimes  enforced  by  sequestration,  which  placed  the 
property  of  the  contemner  in  custody  until  obedience  was 
given.  (2  Daniell  Ch.  Pr.  [5th  ed.]  1686,  1687;  2  Bish. 
Cr.  L:  [6th  ed.]  §§  241,  273 ;  Spokes  v.  Banbury  Board  of 
JTealthj  L.  R.  [1  Eq.]  42,  and  cases  cited  by  these  authorities.) 
Our  Revised  Statutes,  taken  from  the  act  of  March  2,  1831, 
c.  99,  and  prior  acts  of  Congress,  have  prescribed  the  mode  of 
punishment,  and  directed  that  it  shall  be  by  fine  or  imprison- 
ment, and  this  operates  as  a  negation  of  all  other  modes  of 
punishment."  (See,  also.  In  re  Cary,  10  Fed.  R.  622,  625 ; 
SioKELs — Vol.  C.        18 


138  HovEY  V.  Elliott  et  al.  [Feb., 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  145. 


In  re  Crraves,  29  id.  60 ;  Interstate  Commerce  Com,,  v.  Brim- 
8071,  154  TJ.  S.  R.  447-489 ;  Ex  parte  BradUy,  7  Wall.  364.) 

It  may  be  that  the  cases  above  referred  to  are  not  in  strict 
accord  with  the  rule  recognized  in  this  state  in  which  a  court 
of  equity  may  refuse  to  a  party  in  contempt  tlie  benefit  of  pro- 
ceedings pending  in  it  when  asked  by  him  as  a  favor  until  he 
has  purged  himself  of  his  contempt.  {BrinJdey  v.  BrinTdey, 
47  N.  Y.  40  ;  Walker  v.  Walk^,  82  id.  260 ;  Groas-f.  C larky 
87  id.  272.)  But  in  this  state  the  Supreme  Court  on  its  equity 
side  is  invested  by  the  Constitution  with  all  the  power  and 
authority  that  formerly  existed  in  the  High  Court  of  Chan- 
cery in  England,  the  common  law  remaining  in  force  except- 
ing so  far  as  it  has  been  changed  by  statute.  The  legislature 
in  this  state,  therefore,  may'  not  be  able  to  limit  or  deprive 
the  Supreme  Court  of  any  of  its  jurisdiction  or  powers. 

Has  the  Supreme  Court  of  the  District  of  Columbia  like 
jurisdiction  and  powers  ?     It  was  created  by  act  of  Congress 

I  and  not  by  the  Constitution.  It  consequently  follows  that 
Congress,  which  gave  it  life  and  invested  it  with  power,  may 
,  J  restrict  and  limit  its  exercise,  and  this  notwithstanding  the 
r^  j  fact  that  it  may  have  given  it  general  jurisdiction  in  law  and 
'  equity.  To  Congress  is  given  the  exercise  of  exclusive  legis- 
.  lation  in  all  cases  whatsoever  over  such  district  as  may  by 
cession  of  particular  states  and  the  acceptance  of  Congress, 
become  the  seat  of  government  of  the  United  States.  (U.  S, 
Const,  art.  1,  §  17.)  It  may,  therefore,  create,  empower, 
limit  and  remove.  In  creating  the  Supreme  Court  of  the 
District  of  Columbia  it  was  provided  that  it  "  shall  possess  the 
same  powers  and  exercise  the  same  jurisdiction  as  is  now  pos- 
sessed and  exercised  by  the  Circuit  Court  of  the  District  of 
Columbia,  and  the  justices  of  the  court  so  to  be  organized 
shall  severally  possess  the  powers  and  exercise  the  jurisdiction 
now  possessed  and  exercised  by  the  judges  of  said  Circuit 
Court."  (Act  of  March  3,  1863,  12  U.  S.  St.  762,  ch.  91.) 
The  Circuit  Court  of  the  District  of  Columbia  and  the  judges 
tliereof  prior  thereto  had  been  invested  with  "  all  the  powers 
by  law  vested  in  the  Circuit  Courts  and  the  judges  of  the  Cir- 
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cuit  Courts  of  the  United  States."  (2  U.  S.  St.  cli.  15,  §  3,. 
p.  105.)  And  by  the  Judiciary  Act  of  1801,  Feb.  13,  it  was 
provided  "  that  the  Circuit  Courts  shall  have  and  hereby  are 
invested  with  all  the  powers  lieretofore  granted  by  law  to  the 
Circuit  Courts  of  the  United  States,  unless  where  otherwise 
provided  by  this  act."     (2  U.  S.  St.  ch.  4,  §  10.) 

By  the  Judiciary  Act  passed  September  24, 1789,  it  was  pro- 
vided that  "  the  Circuit'Courts  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits, 
of  a  civil  nature,  at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
$500,  and  the  United  States  are  plaintiffs  or  petitioners,  or  an 
alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  another  state.  (1 U. 
S.  St.  ch.  20,  §  11,  p.  78.)  This  provision  was  re-enacted  in 
the  revision  of  1873.  (U.  S.  R.  S.  §  629.)  In  1871  it  was. 
provided  that  "  the  Constitution  and  all  the  laws  of  the  United 
States  which  are  not  locally  inapplicable  shall  have  the  same 
force  and  effect  within  the  said  District  of  Columbia  as  else- 
where within  the  United  States."  (16  U.  S.  St.  ch.  62,  §  34, 
p.  426 ;  §  93,  R.  S.  of  Dist.  of  Col.)  By  section  760  of  the 
Revised  Statutes  of  the  District  of  Columbia  it  is  provided 
that  "  the  Supreme  Court  shall  possess  the  same  powers  and 
exercise  the  same  jurisdiction  as  the  Circuit  Courts  of  the 
United  States." 

It  is  thus  apparent  that  the  Supreme  Court  of  the  District 
of  Columbia  and  the  Circuit  Coxirts  of  the  United  States  are 
placed  upon  the  same  footing  and  invested  with  the  same 
jurisdiction  and  powers,  except  as  to  the  residence  of  parties. 
They  are  each  given  jurisdiction*  of  suits  of  a  civil  nature  at 
common  law  or  in  equity.  Neither  have  common-law  juris- 
diction except  that  conferred  by  statute,  and,  consequently^ 
each  is  controlled  by  subsequent  legislation. 

In  1801  the  laws  of  Maryland  were  continued  in  force  over 
that  portion  of  the  District  of  Columbia  ceded  to  the  govern- 
ment by  that  state,  but  this  statute  only  remained  in  force  in 
60  far  as  it  was  not  inconsistent  with  other  statutes  or  not 
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modified  or  repealed.  (K.  S.  of  Dist.  of  Col.  §  92 ;  2  U.  S. 
St.  ch.  15,  sec.  1,  p.  104.) 

Does  section  725  of  the  Revised  Statntes  apply  to  the  Dis- 
trict of  Columbia?  Our  attention  has  been  called  to  no  rule 
of  the  Supreme  Court  of  the  District  of  Columbia,  or  statute, 
that  is  in  conflict  with  its  provisions.  It  is  not  locally  inap- 
plicable, and  under  section  93  of  the  statute  above  referred  to 
we  see  no  reason  why  it  is  not  given  the  same  force  and  effect 
within  the  district  that  it  has  elsewhere  within  the  United 
States.  It  may  be  that  other  sections  of  the  same  chapter 
may  not  apply  to  the  District  of  Columbia,  but  it  is  because 
they  are  either  locally  inapplicable,  or  there  are  local  rules  or 
statutes  covering  the  same  subject-matter.  (See  Ilovey  v. 
McDonald,  109  U.  S.  R  150,  constniing  section  1007  of  the 
U.  S.  R.  S.)  We  consequently  are  of  the  opinion  that  section 
725  of  the  Revised  Statutes  of  the  United  States  is  in  force 
in  the  District  of  Columbia,  and,  as  construed  by  the 
United  States  courts,  it  restricts  the  Supreme  Court  of  the 
District,  in  its  punishment  for  contempt,  to  either  a  fine  or 
imprisonment. 

Was  the  decree  entered  in  the  action  against  McDonald  and 
White  void  or  was  it  merely  voidable,  and  are  the  defendants 
in  this  action  bound  thereby  ?  In  12  Am.  &  Eng.  Ency.  of 
Law  at  page  1470,  under  the  head  of  judgments,  it  is  said  that 
*'  It  is  an  axiom  of  the  law  that  judgments  entered  without 
any  jurisdiction  are  void  and  will  be  so  held  in  a  collateral 
proceeding,  and  there  is  a  strong  and  growing  tendency  in  all 
the  courts  to  hold  that  although  a  court  had  jurisdiction  over 
both  the  person  and  the  subject-matter,  but  did  not  have  juris- 
diction to  enter  the  particular  judgment  entered  in  the  case, 
such  judgment  is  void  and  may  be  collaterally  impeached." 
(See  note  3  thereunder,  and  note  1  on  page  247.) 

In  McVeigh  v.  The  U,  S,  (11  Wall.  259-267)  a  libel  for 
information  was  filed  in  the  District  Court  for  the  district  of 
Virginia  for  the  forfeiture  of  certain  real  and  personal  prop- 
erty of  one  William  McVeigh.  The  libel  alleged  that  he  held 
an  office  under  the  Confederate  government,  and  that  he  had 
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taken  the  oath  of  allegience  to  support  the  Constitution  of 
that  government.  He  appeared  by  counsel,  made  a  claim  to 
the  property  and  filed  an  answer.  The  attorney  for  the 
United  States  moved  that  the  claim,  answer  and  appearance 
be  stricken  from  the  files  upon  the  ground  that  he  was  at  the 
time  a  resident  of  the  city  of  Richmond  within  the  Confeder- 
ate lines  and  a  rebel.  The  motion  was  granted,  and  subse- 
quently liis  default  was  taken  and  a  decree  rendered  jc^ro  con- 
fesso  for  the  condemnation  and  sale  of  his  property.  The 
judgment  was  reversed  in  the  Supreme  Court.  Justice 
SwAYNE,  in  delivering  the  opinion,  says :  "  In  our  judgment 
the  District  Court  committed  a  serious  error  in  ordering  the 
claim  and  answer  of  the  respondent  to  be  stricken  from  the 
files.  As  we  are  unanimous  in  this  conclusion  our  opinion 
will  be  confined  to  that  subject.  The  order,  in  effect,  denied 
the  respondent  a  hearing.  It  is  alleged  that  he  was  in  the 
position  of  an  alien  enemy,  and  hence  could  have  no  loous 
standi  in  that  forum.  If  assailed  there  he  could  defend  there. 
The  liability  and  the  right  are  inseparable.  A  different 
result  would  be  a  blot  upon  our  jurisprudence  and  civilization. 
We  cannot  hesitate  or  doubt  on  the  subject.  It  would  be 
contrary  to  the  first  principles  of  the  social  compact  and  of 
the  right  administration  of  justice." 

In  Windsor  v.  Mc  Veigh  (93  U.  S.  R.  274)  the  same  question 
wafi  again  brought  before  the  court  under  an  action  of  eject- 
ment to  recover  certain  real  property  which  had  been  acquired 
under  the  decree  mentioned  in  the  former  case.  Justice  Field, 
in  delivering  the  opinion  of  the  court,  says :  "  The  doctrine 
invoked  by  counsel,  that,  where  a  court  has  once  acquired 
jurisdiction,  it  has  the  right  to  decide  every  question  which 
arises  in  the  cause,  and  its  judgment,  however  erroneous,  can- 
not be  collaterally  assailed,  is  undoubtedly  correct  as  a  gen- 
eral proposition,  but,  like  all  general  propositions,  is  subject 
to  many  qualifications  in  its  application.  All  courts,  even  the 
highest,  are  more  or  less  limited  in  their  jurisdiction.  They 
are  limited  to  particular  classes  of  action,  such  as  civil  or 
criminal,  or  to  particular  modes  of  administering  relief,  such 
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as  legal  or  equitable.  *  *  *  Though  the  court  may 
possoBS  jurisdiction  of  a  cause,  of  the  subject-matter,  and  of 
the  parties,  it  is  still  limited  in  its  modes  of  procedure  and  in 
the  extent  and  character  of  its  judgments.  It  must  act  judi- 
cially in  all  things,  and  cannot  then  transcend  the  power  con- 
ferred by  the  law.  If,  for  instance,  the  action  be  upon  a 
money  demand,  the  court,  notwithstanding  its  complete  juris- 
■diction  over  the  subject  and  parties,  has  no  power  to  pass 
judgment  of  imprisonment  in  the  penitentiary  upon  the 
defendant.  If  the  action  be  for  libe],  or  for  personal  tort,  the 
court  cannot  order  in  the  case  a  specific  performance  of  a  con- 
tract. If  the  action  be  for  the  possession  of  real  property, 
the  court  is  powerless  to  admit  in  the  case  the  probate  of  a 
livill.  Instances  of  this  kind  show  that  the  general  doctrine 
stated  by  counsel  is  subject  to  many  qualifications.  The 
judgments  mentioned,  given  in  the  cases  supposed,  would  not 
be  merely  erroneous ;  they  would  he  absolutely  void ;  because 
the  court  in  rendering  them  would  transcend  the  limits  of  its 
authority  in  those  cases." 

In  Ex  parte  Lange  (18  Wall.  163-176)  the  prisoner  had  been 
•convicted  of  the  crime  of  stealing  mail  bags.  He  was  sen- 
tenced to  one  year's  imprisonment  and  to  pay  a  fine  of  $200, 
and  was  on  the  same  day  committed  to  jail  in  execution  of 
his  sentence.  On  the  following  day  he  paid  the  fine.  The 
statute  authorized  imprisonment  or  fine.  It  did  not  authorize 
both.  On  the  next  day  the  prisoner  was  brought  before  the 
court  and  an  order  was  entered  vacating  the  former  judgment 
and  the  prisoner  was  again  sentenced  to  one  year's  imprison- 
ment. Mr.  Justice  Miller,  in  delivering  the  opinion  of  the 
Supreme  Court,  says  in  reference  thereto :  "We  are  of  the 
opinion  that  when  the  prisoner,  as  in  this  case,  by  reason  of  a 
valid  judgment,  had  fully  suflFered  one  of  the  alternative  pun- 
ishments to  which  alone  the  law  subjected  him,  the  power  of 
the  court  to  punish  further  was  gone.  *  *  *  It  is  no 
answer  to  this  to  say  that  the  court  had  jurisdiction  of  the 
person  of  the  prisoner  and  of  the  offense  under  the  statute. 
It  by  no  means  follows  that  these  two  facts  make  valid,  however 
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erroneous  it  may  be,  any  judgment  the  court  may  render  in 
such  case.  If  a  justice  of  the  peace,  liaving  jurisdiction  to 
line  for  a  misdemeanor,  and  with  a  party  charged  properly 
before  him,  should  render  a  judgment  that  he  be  hung,  it 
would  simply  be  void.  Why  void?  Because  he  had  no 
power  to  render  sucli  a  judgment.  So,  if  a  court  of  general 
jurisdiction  should,  on  an  indictment  for  libel,  render  a  judg- 
ment of  death,  or  confiscation  of  property,  it  would,  for  the 
same  reason,  be  void.  Or  if,  on  an  indictment  for  treason, 
the  court  should  render  a  judgment  of  attaint  whereby  the 
heirs  of  the  criminal  could  not  inherit  his  property,  which 
should,  by  the  judgment  of  the  court,  be  confiscated  to  the 
state,  it  would  be  void  as  to  the  attainder,  because  in  excess  of 
the  authority  of  the  court  and  forbid  by.  the  Constitution." 
{Ed  parte  Fisk,  113  U.  S.  R.  713-Y18;  In  re  Bonner,  151 
id.  242;  In  re  Mills,  135  id.  263-270;  Ex  parte  Terry,  128 
id.  289-304;  £k  parte  Reed,  100  id.  13-23;  In  re  Frederick, 
149  id.  70-76 ;  Bigelow  v.  Forrest,  9  WaU.  339.  See,  also, 
note  entitled  "Want  of  Authority  under  Jurisdiction  Con- 
ferred," in  Morrill  Y,  Morrill,  11  L.  R.  A.  157.) 

We  have  examined,  but  do  not  here  refer  to,  the  cases  in 
which  irregularities  only  appear  in  the  judgments  entered,  in 
which  it  has  been  held  that  they  are  voidable  only  and  cannot 
be  attacked  collaterally.  The  question  presented  may  be 
close  and  upon  the  border,  but  we  are  inclined  to  the  view 
that  as  to  Riggs  &  Co.  the  judgment  is  void ;  that  after  the 
answer  had  been  interposed  by  the  defendants  the  court  had  no 
power  to  order  judgment  without  a  trial  of  the  issues  presented. 
In  the  language  of  Justice  Field,  above  referred  to,  the  court, 
although  having  jurisdiction  of  the  case  and  of  the  parties,  "is 
still  limited  in  its  modes  of  procedure  and  in  the  extent  and 
character  of  its  judgments." 

Assuming  that  the  members  of  the  firm  of  Riggs  &  Co. 
purchased  the  bonds  with  notice  of  the  pendency  of  the 
action,  and  that  they  took  the  same  subject  to  the  determina- 
tion therein  to  be  made,  they  had  the  right  to  have  the  ques- 
tions at  issue  determined  upon  the  merits.     McDonald  and 
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WTiite  were,  as  to  them,  assignors  for  value,  and  they  had  no 
power,  by  acts  or  declarations  there€rfter  done  or  made,  to 
impeach  the  title  so  transferred  to  Riggs  &  Co.  McDonald 
and  White  could  not,  by  fraud  or  collusion  with  the  plaintiffs, 
impair  their  title,  or,  by  a  confession  of  judgment,  deprive  them 
of  their  rights  to  the  bonds.  Riggs  &  Co.  were  not  parties  to 
that  action,  and  it  does  not  appear  that  they  ever  had  notice 
of  the  proceedings  in  contempt.  As  purchasers  pendente  lite 
Riggs  &  Co.  took  the  risk  of  the  litigation  then  pending,  but 
in  so  doing  did  not  assume  the  risk  of  any  punishment  that 
might  be  inflicted  upon  McDonald  and  White  in  an  inde- 
pendent proceeding.  {Conner  v.  Reeves^  103  N.  Y.  527-532  ; 
Ferguson  v.  Crawford^  70  id.  253.) 

It  is  contended  that  the  decree  striking  out  the  defendants' 
answer  was  not  based  upon  the  proceedings  in  contempt ;  but 
the  proceedings,  orders  and  decree  do  not  support  tliis  con- 
tention. If  the  answer  was  not  stricken  out  as  a  punishment 
for  the  contempt  of  which  the  defendants  had  been  convicted, 
then  by  what  authority  were  the  defendants  deprived  of  their 
right  to  a  trial  and  a  determination  of  the  issues  involved  ? 
Again,  it  is  said  that  section  725  of  the  Revised  Statutes  has 
reference  to  criminal  and  not  civil  contempts,  but  no  such  dis- 
tinction is  found  in  the  statute,  or  is  made  by  the  authorities 
construing  the  same. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Geobgs  G.  Williams  et  al.,  as  Executors,  etc..  Respondents, 
V.  Kathamnb  Van  Wyck  Haddock,  an  Infant,  Impleaded, 
145    144  etc..  Appellant. 

171  1300 

As  a  general  rule  the  owner  of  real  estate,  from  the  time  of  the  execution 

by  him  of  a  valid  contract  for  the  sale  thereof,  is  to  be  treated  as  the 
owner  of  the  purchase  money  and  the  vendee  as  equitable  owner  of  the 
land. 
Provisions  in  such  contract  making  performance  on  the  part  of  the  ven- 
dee of  his  contract  to  pay  a  portion  of  the  purchase  money  and  to  secure 
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the  balance  bj  mortgage  on  the  premises  a  condition  precedent  to  a 
conveyance  by  the  vendor  do  not  take  the  case  out  of  the  general  rule. 

It  ieenu,  that  after  a  default  in  the  performance  of  these  conditions  prece- 
dent the  rule  may  not  apply. 

But  prior  to  a  default  on  the  part  of  the  vendee,  even  where  by  the  contract 
time  is  of  the  essence  thereof,  there  is  an  equitable  conversion  within 
said  rule,  subject  to  be  reconverted  upon  the  default  happening. 

On  March  18,  1886,  C,  being  the  owner  of  certain  premises  occupied  as  a 
brewery  in  the  city  of  New  York,  contracted  to  sell  the  same  for  a.  sum 
specified.  A  part  of  this  was  paid  down,  a  part  was  agreed  to  be  paid 
on  or  before  March  18,  1887,  and  the  balance  on  that  date  by  a  bond 
secu^red  by  mortgage  on  the  premises.  The  vendor  agreed,  on  receipt 
of  the  second  payment  and  of  the  bond  and  mortgage,  which  were  to 
be  delivered  at  a  place  specified  at  twelve  o'clock  noon  of  the  day  speci- 
fied, that  she  would  execute  and  deliver  a  deed  of  the  premises.  It  was 
agreed  that  the  vendees  should,  at  the  same  time  and  place,  purchase 
the  materials,  fixtures,  etc.,  used  in  the  business  at  a  price,  and  on  con- 
ditions to  be  agreed  to  in  writing  between  the  parties;  otherwise  that 
the  vendor  would  be  at  liberty  to  refuse  to  consummate  the  sale.  In 
case  of  failure  of  the  vendees  to  perform  at  the  time  specified,  it  was 
provided  that  all  their  interest  in,  or  right  to,  a  conveyance  should 
"  ipso  facto  cease  and  determine  absolutely."  It  was  also  provided  that 
the  stipulations  of  the  contract  should  bind  the  heirs,  executors,  etc.. 
of  the  parties.  On  March  27,  1886,  the  parties  agreed  in  writing  upon 
the  terms  of  the  purchase  of  the  materials  and  fixtures.  C.  died  April 
22,  1886,  leaving  a  will.  The  executors  duly  qualified,  and  prior  to  the 
time  specified  in  the  contract  for  performance  they  agreed  with  the 
vendees  to  postpone  performance  until  June  1,  1887.  On  that  day  the 
vendees  performed  and  the  executors  conveyed  the  premises.  In  an 
action  brought  by  the  executors  to  determine,  among  other  things,  as 
to  whether  the  proceeds  of  sale  should  be  distributed  to  the  next  of  kin, 
to  the  exclusion  of  one  heir  not  a  next  of  kin,  held,  that  there  was  an 
equitable  conversion  of  the  real  estate  into  personalty  at  the  time  of 
the  execution  of  the  contract,  and  that  there  was  no  default;  that  the 
executors,  acting  in  good  faith,  had  the  right,  prior  to  default,  to 
extend  the  time  of  performance ;  and,  therefore,  that  the  next  of  kin 
took  the  avails  as  personal  property  to  the  exclusion  of  those  who  were 
only  heirs  at  law. 

Bo^wick  V.  Frank^flOd  (74  N.  Y.  215);  Harf>^  v.  Aston  (1  Atk.  361);  Atty,- 
Gen.  V.  Day  (1  Ves.  Sr.  218);  Scott  v.  li/ler  (2  Brown's  Ch.  481);  WeOg 
V.  Smith  (2  Edw.  Ch.  78);  Teneiek  v.  Flagg  (29  N.  J.  Law,  26), 
distinguished. 

Beported  below,  78  Hun,  429. 

(Argued  February  4,  1895;  decided  February  26,  1896.) 
SicKELs — Vol.  C.        19 
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Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  18,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintijQEs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  the  plaintiffs,  who  are  executors 
of  the  will  of  Catharine  M.  McCoskry,  deceased,  against  the 
defendants,  some  of  whom  were  heirs  at  law  and  others  next 
of  kin  of  the  testatrix,  for  the  purpose  of  obtaining  judgment 
directing  the  conveyance  by  the  defendants,  who  are  the  heirs  at 
law  and  next  of  kin  of  such  testatrix,  of  certain  real  estate 
owned  by  her  in  her  lifetime,  to  the  Langdon  and  Granger 
Brewing  Company,  Limited,  and  also  for  the  purpose  of 
determining  what,  if  any,  substantial  or  beneficial  interest  the 
infant  defendant  had  or  has  in  the  proceeds  of  the  sale  of  the 
premises,  and  what  are  the  respective  rights  and  interests  of 
the  other  defendants  in  the  premises  and  in  the  proceeds  of 
the  sale  thereof  ;  also  to  obtain  a  construction  and  interpreta- 
tion of  the  provisions  of  the  will  of  the  testatrix  in  so  far  as 
they  bear  upon  the  questions  involved  in  the  action.  It 
appears  that  on  the  18th  day  of  March,  1886,  Catharine  M. 
McCoskry  of  the  city  of  New  York  was  the  owner  of  prem- 
ises known  as  Read's  Ale  Brewery  in  the  city  of  ]!few  York, 
between  13th  and  14:th  streets.  On  that  day  she  entered  into 
a  contract  for  the  sale  of  that  real  estate  to  Thomas  B.  Lang- 
don and  Septimus  W.  Granger  for  the  sum  of  $125,000,  of 
which  the  sum  of  $12,500  was  paid  at  the  signing  of  the  con- 
tract, $37,500  were  to  be  paid  on  or  before  March  18,  1887, 
and  the  balance  by  the  giving  of  a  purchase-money  mortgage 
at  that  date,  on  the  premises  by  the  purchasers.  The  vendor 
agreed  that  upon  receiving  these  payments  and  upon  the  exe- 
cution and  delivery  of  the  mortgage,  with  the  usual  bond 
accompanying  the  same,  and  the  payment  of  interest  as  pro- 
vided in  the  agreement  on  or  before  March  18,  1887,  she 
would  then  execute  and  give  a  good  and  sufficient  deed  of  the 
premises ;  these  payments  were  to  be  made  and  the  bond  and 
mortgage  and  deed  were  to  be  delivered  at  the  Chemical 
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National  Bank  in  the  city  of  New  York  at  12  o'clock  noon  of 
that  day.  It  was  also  agreed  that  at  the  same  time  and  place 
the  vendees  should  purchase  the  materials,  fixtures,  etc.,  in  and 
about  the  brewery  business  and  premises  at  a  price  and  on  con- 
ditions to  be  agreed  to  in  writing  between  them ;  otherwise 
the  vendor  should  be  at  liberty  to  refuse  to  consummate  the 
sale  of  the  real  estate  under  this  contract.  The  vendees  were 
to  have  the  right  and  privilege  of  occupying  the  premises  as 
tenants  of  the  vendor  for  one  year  from  the  18th  of  March, 
1886,  or  until  the  closing  or  consummation  of  the  sale,  if 
sooner  completed.  The  payment  of  interest,  taxes  and  insur- 
ance provided  for  in  the  contract  was  to  be  accepted  in  lieu 
of  any  further  rent  for  that  year.  The  contract  then  contained 
the  following  provision : 

"  It  is  further  understood  that  in  case  of  the  failure  of  the 
parties  of  the  second  part  on  or  before  the  eighteenth  day  of 
March,  one  thousand  eight  hundred  and  eighty-seven,  to  pay 
said  sum  of  thirty-seven  thousand  five  hundred  dollars  and 
said  interest  and  taxes,  and  to  deliver  said  bond  and  mortgage 
as  herein  provided,  and  otherwise  to  perform  said  contract  on 
their  part,  all  interest  in  the  said  premises  and  all  right  and 
claim  to  a  conveyance  thereof  shall  ipso  facto  cease  and  deter- 
mine absolutely,  and  the  premises  shall  be  delivered  over  to 
the  party  of  the  first  part. 

"  And  it  is  understood  that  the  stipulations  are  to  apply  to 
and  bind  the  heirs,  executors,  administrators  and  assigns  of 
the  respective  parties. 

"In  witness  whereof,  the  parties  to  these  presents  have 

hereunto  set  their  hands  and  seals  the  day  and  year  first  above 

written." 

(Signed  by  the  parties.) 

On  the  27th  of  March,  1886,  the  parties  to  the  above 
agreement  also  agreed,  in  writing,  upon  the  terms  for  the  pur- 
chase of  the  materials  and  fixtures  mentioned  in  the  first  con- 
tract. Subsequently,  and  on  April  22,  1886,  Mrs.  McCoskry 
died,  leaving  a  last  will  and  testament  which  was  duly  admitted 
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to  probate  as  a  will  of  real  and  personal  property  by  the  butto- 
gate  of  the  county  of  New  York,  and  the  plaintifEs,  the  execu-^ 
tors  named  in  the  will,  duly  qualified  and  entered  upon  the  dis- 
charge of  their  duties  as  siioh  executors.  Some  little  time  prior 
to  March  18,  18S7,  the  vendees  in  this  contract  and  the  plain- 
tiffs herein  had  negotiations  in  regard  to  the  extension  of  the- 
time  for  the  payment  of  the  balance  of  the  purchase  money  and 
the  giving  of  the  purchase-money  mortgage,  and  for  the  pay- 
ment  for  the  fixtures  and  materials  of  the  brewery  as  agreed 
to  March  27,  1886  between  the  parties  to  the  agreement  for 
the  sale  and  purchase  of  the  real  estate.  The  result  of  such 
negotiationsjiad  been  an  understanding  between  the  plaintiffs 
and  the  vendees  in  the  real  estate  contract  for  an  extension  of 
the  time  for  closing  the  contract,  from  the  18th  of  March  to- 
the  let  of  June,  1887,  on  which  last-named  day  the  money  pay- 
ments were  made  on  account  for  the  real  estate  and  in  full  for 
the  materials,  and  the  executors  gave  a  deed  of  the  premises 
to  the  vendees  who  gave  the  purchase-money  mortgage  for 
$75,000,  as  agreed  upon.  The  defendant,  Katharine  Van 
Wyck  Haddock,  is  an  infant  and  is  the  daughter  of  a  deceased 
nephew  of  the  testatrix,  Catharine  M.  McCoskry  who  died 
without  ever  having  had  any  children.  The  infant  defendant,  by 
her  guardian,  claims  to  share  in  the  proceeds  arising  from  the 
sale  of  the  real  estate  on  the  ground  that  such  proceeds  repre- 
sent and  are  to  be  deemed  real  estate,  and  that  she  is  entitled  to 
her  share  as  one  of  the  heirs  at  law  of  Mi's.  McCoskry.  The  next 
of  kin  claim  that  by  the  contract  for  the  sale  of  the  premises, 
entered  into  by  Mrs.  McCoskry  in  her  lifetime,  the  character 
of  the  real  estate  became,  in  equity,  changed  into  personal 
property,  and  should  be  distributed  to  the  next  of  kin,  and  aa^ 
the  infant  defendant  is  not  one  of  such  next  of  kin,  but  only 
one  of  the  heirs  at  law,  she  is  not  entitled  to  any  portion 
of  the  proceeds  of  such  sale.  The  courts  below  have  decided 
in  favor  of  the  next  of  kin  to  the  exclusion  of  the  infant,  aa 
one  of  the  heirs  at  law,  and  have  held  that  the  executors  had 
the  right,  under  the  provisions  of  the  will  of  the  testatrix,  to 
execute  the  deed,  and  that  a  good  title  was  thereby  conveyed 
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to  the  purchasers.  The  infant  defendant  only  has  appealed 
to  this  court,  and  the  sole  question  now  is  whether  the  courts 
below  were  right  in  excluding  the  infant  heir  at  law  from  any 
portion  of  these  proceeds. 

J.  EdAJoard  Swansirom  for  appellant.  Under  the  contract 
of  sale  no  estate  passed  to  the  vendees  at  the  time  of  its  exe- 
•cution.  The  whole  estate,  legal  and  equitable,  remained  in 
the  vendor  and  upon  her  death  pending  the  completion  of  the 
contract  became  at  once  vested  in  her  heirs.  (Bostwick  v. 
FranJcfidd,  74  N.  Y.  215 ;  IIi<)gim  v.  D.  li,  B.  Co.,  60  id. 
557 ;  Ilarmy  v.  Aston,  1  Atk.  376 ;  Wells  v.  Smith,  3  Edw. 
78.)  The  doctrine  of  equitable  conversion  has  no  application 
in  a  case  where  equity  would,  if  a  bill  were  filed,  refuse  to 
decree  specific  performance.  (1  Hilliard  on  Vendors,  181, 
182 ;  Attij.-Gen.  v.  Day,  1  Ves.  220 ;  Teneick  v.  Flagg,  29 
N.  J.  L.  25.)  Under  tlie  provisions  of  the  will  there  was  an 
•equitable  conversion  of  the  brewery  real  estate  into  personalty 
only  so  far  as  was  necessary  to  satisfy  the  legacies  which  were 
made  a  specific  charge  against  said  real  estate.  The  balance 
remaining  over  retained  its  original  character  as  real  estate, 
and  descended  to  the  heirs.  (Williams  on  Ex.  [7th  ed.]  1808  ; 
Ready,^Yinlams,\'l^^.  Y.  570;  Parker  v.  Linden,  113 
id.  37.)  The  claim  that  the  infant  heir  is  estopped  from 
asserting  any  riglits  in  this  action  by  the  former  adjudication 
in  Read  v.  Williams  is  wholly  untenable.  {Bell  v.  Merri- 
fidd,  109  N.  Y.  211.) 

Charles  A.  Jacksoii  for  respondents.  The  conveyance  was 
ample.  {Holly  v.  Hirsch^  135  K  Y.  590.)  Defendant  has 
no  interest  in  the  conveyance,  and  it  follows  clearly  that  she 
can  have  none  in  that  w^hich  was  given  for  that  conveyance. 
<1  Sugd.  on  Vendors  [8th  Am.  ed.],  285,  287.)  The  conten- 
tion  of  the  heir  at  law,  that  as  this  contract  for  sale  contains 
the  words :  "  It  is  further  understood  that,  in  case  of  the  fail- 
ure of  the  parties  of  the  second  part,  on  or  before  the  eigh- 
teenth day  of  March,  one  thousand  eight  hundred  and  eighty- 
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seven,  to  pay  said  sum  of  thirty-seven  thousand  five  hundred 
dollars  and  said  interest  and  taxes,  and  to  deliver  the  said 
bond  and  mortgage  as  herein  provided,  and  otherwise  to  per^ 
form  said  contract  on  their  part,  all  interest  in  the  said  prem- 
ises and  all  right  and  claim,  to  a  conveyance  thereof  shall  ipso 
J^acto  cease  and  determine  absolutely,  and  the  premises  shall 
be  delivered  over  to  the  party  of  the  first  part,"  and  time  was 
of  the  essence  of  the  contract,  the  contract  was  void  for  non- 
performance, and  the  property,  therefore,  became  the  prop- 
erty of  the  heirs  at  law,  is  untenable.  (Pearsall  v.  Chapiuy 
8  Wright,  9  ;  Brashier  v.  Chaiz,  6  Wheat.  533 ;  3  Para,  on 
Cont.  [8th  ed.]  385  ;  1  Sugd.  on  Vendors,  193.)  The  matter 
is  res  judicdta.     {Smith  v.  Synith^  79  N.  Y.  634.) 

Manley  A,  Raymond  for  executors,  respondents. 

Peokham,  J.  The  question  in  this  case  arises  upon  the  true 
interpretation  of  the  contract  for  the  sale  of  the  brewery 
entered  into  on  the  18th  of  March,  1886.  The  general  rule 
in  regard  to  contracts  for  the  sale  of  land  is  tliat  the  owner  of 
the  real  estate  from  the  time  of  the  execution  of  a  valid  con- 
tract for  such  sale  is  to  be  treated  as  the  owner  of  the  pur- 
chase money,  and  the  purchaser  of  the  land  is  treated  as  the 
equitable  owner  thereof.  Tlie  vendor  is  deemed  in  equity  to 
stand  seized  in  tlie  land  for  the  benefit  of  the  purchaser,  and 
the  latter,  even  before  tlie  conveyance  to  him,  can  devise  the 
same  and.it  descends  to  his  heir  and  the  land  which  was  agreed 
to  be  sold  has  been  turned  into  money  belonging  to  the  vendor. 
Courts  of  equity  regard  that  as  done  which  ought  to  be  done ; 
they  look  at  the  substance  of  things  and  not  at  the  mere  form  of 
agreements,  to  whicli  they  give  the  precise  effect  which  the  par- 
ties intended.  It  is  presumed  tliat  the  vendor  in  agreeing  to 
sell  his  land  intends  tliat  his  property  shall  assume  the 
character  of  the  pro])erty  into  which  it  is  to  be  converted,  and 
it  cannot  be  denied  that  it  is  competent  for  the  owner  of  land 
thus  to  make  such  land  into  money  at  his  sole  will  and  pleasure. 
If  the  vendor  die  prior  to  the  completion  of  the  bargain,  pro- 
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vided  there  liave  been  no  default,  the  heir  of  the  vendor  may 
be  compelled  to  convey  and  the  proceeds  of  the  land  will  ge 
to  the  executors  as  personal  property.  (Story's  Eq.  Jur. 
§§  790,  791, 1212;  Sag.  on  Vend.  [8th  Am.  ed.]  pp.  270,  273, 
ch.  5  ;  Baden  v.  Pembroke^  2  Vern.  Ch.  213  ;  Fletcher  v. 
Ashbumevy  1  Brown's  Ch.  497 ;  Eaton  v.  Sanxier^  6  Simons, 
517 ;  Farrar  v.  Earl  of  Winterton,  5  Beav.  1 ;  Livingston  v. 
Newkirky  3  Jo.  Ch.  312 ;  Champion  v.  Brovm^  6  id.  398 ; 
Craig  v.  Leslie,  3  Wlieat.  563.) 

The  learned  counsel  for  the  infant  defendant  does  not  deny 
the  existence  of  the  general  rule  above  stated,  but  he  says  this 
equitable  conversion  is  not  invariable  and  that  it  cannot  apply 
when  the  intention  of  the  parties  is  clearly  adverse  to  such  a 
result.  (Citing  the  case  of  Bostwick  v.  Frankfield,  74  N.  T. 
215.)  It  may  be  assumed  that  the  rule  does  not  obtain  under 
circumstances  which  show  clearly  that  the  parties  never 
intended  that  it  should,  but  in  this  case  we  think  no  such 
exception  to  the  rule  can  properly  be  deduced  from  the  con- 
tract itself.  The  argument  of  the  learned  counsel  proceeds 
further,  and  he  claims  that  if  the  performance  of  the  con- 
ditions which  the  vendees  were  to  perform  were  by  the  clear 
terms  of  the  contract  a  condition  precedent  to  any  conveyjince 
of  the  real  estate  by  the  vendor,  that  then  the  rule  does  not 
obtain  and  no  estate,  legal  or  equitable,  vests  in  the  vendees 
until  the  actual  performance  on  their  part  of  such  conditions. 
He  says  further  that  the  stipulation  making  time  of  the 
essence  of  the  contract  is  considered  by  the  courts  as  a  condi- 
tion precedent,  and  that  this  contract  does  make  time  of  its 
very  essence  by  virtue  of  the  clause  to  that  effect  set  forth  in 
the  foregoing  statement  of  facts.  The  counsel  also  maintains 
that  the  vendees  did  not  perform  their  contract  on  the  due 
day,  March  18, 1887,  but  nuule  default,  and  tlie  executors  had 
no  power  to  excuse  it,  hence  there  was  no  performance  of  a 
condition  precedent  and  the  estate  never  vested  in  the  pur- 
chasers until  the  deed  to  them,  at  which  time  there  had  been 
no  conversion,  and  the  proceeds  have,  therefore,  come  to  the 
executors  in  the  form  of  real  estate  which  descends  to  the  heir. 


152  Williams  et  al.  v.  Haddock.  [Feb., 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  145. 

It  may  be  said  tliat  in  most  contracts  for  the  sale  of  real 
estate,  the  performance  of  some  act  on  the  part  of  the  vendee 
is  to  precede  the  conveyance  by  the  vendor,  and  hence  such 
performance  might  be  a  condition  precedent  to  such  convey- 
ance. These  contracts  genemlly  provide  for  the  payment  of 
the  purchase  money,  or  some  portion  thereof,  and  the  giving 
of  a  mortgage  or  some  security  for  the  portion  which  is  not 
to  be  paid  in  cash,  and  that  upon  the  payment  of  the  money 
and  the  execution  of  the  security  the  vendor  is  then  to  make 
the  conveyance.  But  we  think  provisions  of  that  nature 
found  in  contracts  for  the  sale  of  real  estate  do  not,  prior  to 
any  default,  alter  this  general  rule  in  regard  to  the  equitable  con- 
version of  the  real  into  personalty  so  far  as  to  prevent  the  ordi- 
nary results  flowing  from  such  conversion.  After  the  happen- 
ing of  a  default  in  the  performance  of  conditions  precedent, 
a  very  different  case  is  made.  We  think  there  was  an  equi- 
table conversion  at  the  time  of  the  execution  of  this  contract, 
and  that  there  has  never  been  any  default.  The  cases  cited 
by  the  counsel  are  those  generally  which  have  arisen  after  a 
default  has  occurred  on  the  part  of  the  vendees  in  fulfilling 
their  contract  at  the  time  mentioned  in  the  agreement,  where 
time  has  been  made  of  the  essence  of  the  contract.  In  those 
cases  the  right  of  the  vendee,  upon  tender  of  perfoj-mance 
after  the  due  day,  to  have  a  deed  of  the  premises  executed 
and  delivered  to  him  has  been  denied  by  the  co\irt8  on  the 
ground  that  the  parties  had  by  their  agreement  made  the  per- 
formance of  a  certain  act  a  condition  precedent  to  the  right 
to  enforce  specific  performance  of  the  contract.  Where  there 
was  a  default  and  a  failure  to  perform  such  act  within  the 
time  agreed  upon  (time  being  of  the  essence  of  the  contract), 
it  has  been  held  that  courts  have  no  power  to  make  any  other 
or  different  contract  for  the  parties,  and  that  they  would  do 
80  by  enforcing  specific  performance  where  such  default 
existed.  It  is  stated  that  such  a  case  is  not  within  the  prin- 
ciple which  allows  courts  of  equity  to  relieve  against  failures 
or  forfeitures,  sucli  as  would  arise  where  time  had  not  been 
made  of  the  essence  of  tlie  contract,  and  the  party,  within  a 
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reasonable  time  after  the  day  designated  for  its  performance, 
had  tendered  performance  with  compensation  for  delay,  in 
which  case  the  court  would  relieve  upon  providing  for  such 
compensation. 

Counsel  for  defendant  cites  the  case  of  Harvey  v.  Astorij 
decided  in  the  Court  of  Chancery  in  1737  (1  Atkyns,  361)  as 
an  illustration  of  his  contention  that  no  estate  vests  in  the  case 
of  a  condition  precedent  until  the  performance  of  the  con- 
dition. The  case  is  not  an  apt  illustration  of  the  principle 
involved  here.  There  was  a  default  and  the  case  was  one  of 
a  settlement  under  a  trust  term  for  the  heneiit  of  the  daughters 
of  the  testator  to  pay  to  each  of  them  the  sum  of  £2,000,  if 
she  should  marry  with  the  consent  of  her  mother,  if  living, 
and  a  widow ;  if  not  then  with  the  consent  of  the  trustees  or 
the  survivor  of  them,  his  executor,  administrator  or  assigns. 
The  plaintiff  Harvey  married  one  of  the  daughters  without 
this  consent  and  claimed  the  payment  of  the  legacy.  The 
court  (IIardwicke,  Lord  Chancellor)  held  tliat  the  plaintiff 
was  not  entitled  to  the  portion  because  of  the  non-fulfillment 
of  the  condition  precedent  and  its  violaticm  by  the  daughter 
marrying  without  the  requisite  consent.  In  the  report  a  long 
argument  is  given  of  counsel  on  either  side  upon  the  question 
of  the  validity  of  such  a  condition  as  being  in  restraint  of 
marriage,  but  the  court  held  that  it  was  a  valjd  condition  and 
must  be  performed  before  the  party  was  entitled  to  receive 
the  money.  As  it  had  been  violated  the  court  could  not 
relieve  against  the  non-performance  of  the  condition. 

In  Attorney-General  v.  Day  (1  Ves.  Sr.  218  at  220),  cited 
by  counsel,  the  following  language  was  used  by  the  lord 
chancellor  (Hakdwicke)  in  his  opinion  : 

"  There  is  no  case  where  the  representative  of  the  personal 
estate  is  entitled  to  claim  the  money  arising  by  sale  of  the 
lands  as  personal  estate,  except  where  one  or  other  of  the  con- 
tracting parties  in  the  purchase  is  entitled  to  carry  it  into 
execution  in  a  court  of  equity ;  for,  where  the  court  holds  it 
ought  not  to  be  executed,  there  is  no  conversion  of  real  into 
SicKELs— Vol.  C.         20 
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personal,  in  consideration  of  the  court,  upon  which  that  right 
of  the  executor  depends  ;  for,  if  not  effectually  converted  into 
money,  it  must  be  considered,  according  to  its  original  nature, 
as  real,  and  the  heir  at  law  must  have  the  benefit.  "Whether 
there  is  any  such  conversion  depends  upon  there  being 
an  eflfectual  agreement  binding  upon  all  the  parties  so  as 
under  all  the  circumstances  it  ought  to  be  carried  into  exe- 
cution upon  this  general  principle  of  equity;  that  what  is 
contracted  for  valuable  consideration  to  be  done  will,  by  the 
court,  be  considered  as  done ;  all  the  consequences  arising  as 
if  it  had  been  so,  and  as  if  a  conveyance  had  been  made  of  the 
land  at  the  time  to  the  vendee.  But  if  the  circumstances  are 
such  that  it  cannot  now  or  ought  not  to  be  carried  into  execu- 
tion, though  once  it  might,  these  consequences  cannot  follow, 
for  the  court  must  consider  it  as  land  and  the  money  as  the 
parties'  own  who  was  to  be  the  purchaser." 

This  language  was  used,  in  1748,  in  a  case  where  though 
specific  performance  might  once  have  been  decreed  against 
original  parties  holding  as  tenants  in  common,  yet  an  altera- 
tion in  the  circumstances  had  taken  place  before  suit  brought 
which  prevented  a  decree  as  to  one  moiety,  and  the  court 
would  not  direct  a  performance  as  to  the  other,  the  contract 
being  entire  and  the  execution  of  half  of  it  inadequate  to  the 
prime  subject.  In  such  a  case  as  the  court  was  then  speaking 
of  it  regarded  the  alteration  of  parties  and  circumstances  as 
furnishing  good  cause  for  refusing  specific  performance,  and 
as  the  parties  refused  to  perforin,  it  is  clear  that  the  land 
remained  with  the  original  owner  and  the  purchase  money  in 
the  pockets  of  the  would-l)e  purchasere.  In  its  results  it  was 
like  the  case  of  a  default  in  the  performance  of  a  condition 
precedent.  It  was  not  a  case  for  the  continuation  of  the 
doctrine  of  equitable  conversion,  and  from  the  tune  when 
the  court  would  refuse  to  enforce  the  contract  the  conversion 
would  cease  and  the  land  would  regain  its  original  character  j 
in  the  hands  of  its  owner. 

The  case  of  Scott  v.  Tyler  (2  Brown  Chy.  431)  is  another 
case  of  a  condition  annexed  to  a  legacy.     It  was  argued  at 
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very  great  length  by  counsel  and  decided  by  Lord  Ch.  Thur- 
LOW,  in  1788,  in  the  same  way  as  Ilarvey  v.  Aston  {supra). 

The  case  of  Wells  v.  Siaith  (2  Edw.  Ch.  78)  is  the  case  of 
a  contract  to  sell  lands  where  time  was  of  the  essence  thereof, 
and  the  vendee  failed  to  perform  the  condition  at  the  time 
mentioned  in  the  contract.  In  other  words,  he  had  defaulted, 
and  the  court  held  by  reason  of  such  default,  under  the  terms 
of  the  contract  which  the  parties  had  entered  into,  it  had  no 
power  to  decree  the  performance  upon  tender  or  payment  of 
the  purchase  money.  But  that  case  is  not  inconsistent  with 
the  principle  contended  for  herein,  that  even  in  a  contract 
where  time  is  of  the  ess^ice  there  is  upon  its  execution  and 
prior  to  a  default  on  the  part  of  the  vendee,  an  equitable  con- ' 
version  of  the  land  within  the  rule  contended  for.  "When 
default  is  made  this  equitable  conversion  falls  with  the  con- 
tract and  the  vendor  is  re-vested  with  his  original  right  unim- 
paired. The  vice-chancellor  (McCoun)  said,  in  Wells  v. 
Smithy  that  that  was  a  case  of  a  condition  precedent  where  no 
estate  vested  in  law  until  the  condition  was  performed.  As 
the  legal  title  did  not  pass  the  vice-chancellor  said  he  was 
not  at  liberty  to  suppose  the  parties  intended  it  should  have 
passed  or  that  any  effect  was  to  be  given  to  the  contract 
beyond  the  plain  import  of  its  terms  or  inconsistent  with  the 
rules  of  law.  No  one,  of  course,  contends  that  any  legal  title 
passes  upon  the  execution  of  a  contract  of  this  kind,  but  it  is 
claimed  that  even  in  a  case  where  time  is  of  the  essence  of  the 
contract  there  is  an  equitable  conversion  prior  to  the  default, 
subject  to  being  re-converted  upon  the  default  happening. 

The  case  of  Teneich  v.  Fla(/ff  (29  N.  J.  Law,  25)  is  also  cited. 

Mr.  Justice  IIaines  in  that  case,  replying  to  the  contention 
of  the  defendant's  counsel,  that  by  the  contract  of  sale  the 
estate  was  converted  into  personalty,  and  hence  that  the  pur- 
chase money  went  to  the  administrators  to  be  disposed  of  in 
due  course  of  administration,  said  that  "  such  was  undoubt- 
edly the  general  rule  in  equity,  but  that  it  was  not  the  rule  at 
law.  In  equity  the  contract  may  be  specifically  exposed  and 
the  land  regarded  as  that  of  the  purchaser,  and  held  by  the 
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vendor  in  trust  for  liim,  'while  the  consideration  money  is 
deemed  to  belong  to  the  vendor,  and  held  in  trust  for  him  by 
the  purchaser,  and  equity  enforces  these  several  notional 
trusts.  But  at  law  it  is  otherwise.  The  purchaser  is  there 
left  to  his  action  for  damages  for  the  breach  of  the  contract, 
and  must  take  his  relief  in  money,  while  the  title  of  tlie  land 
continues  in  the  vendor  or  his  heirs  or  assigns.  The  doctrine 
of  equitable  conversion  is  not  applicable  to  estates  at  law  or 
to  courts  of  law."  And  as  the  action  in  question  was  an 
action  at  law  the  court  held  that  that  equitable  doctrine  did 
not  prevail.  That  was  a  case  where  land  was  sold  and  a  part 
of  the  purchase  money  paid,  and  tlifc  deed  was  executed  and 
placed  in  the  hands  of  a  third  person  to  be  delivered  to  the 
grantee,  and  the  balance  of  the  purchase  money  to  be  paid  on 
the  happening  of  a  certain  event.  The  grantee  died  before 
the  event  happened,  and  it  was  held  that  the  title  to  the  land 
did  not  vest  in  the  purchaser,  but  descended  to  the  heirs  of  the 
vendor,  subject  to  the  equitable  rights  of  the  purchaser. 

That  is  a  different  case  from  the  one  at  bar. 

The  provision  in  this  contract,  that  the  vendees  should  also 
agree  thereafter  with  the  vendor  for  the  purchase  of  the 
materials  and  fixtures,  etc.,  in  the  brewery,  w^ith  liberty  to  the 
vendor  to  refuse  to  consummate  the  sale  of  the  real  estate  if 
the  other  contract  w^ere  not  performed,  docs  not  alter  the  rule 
above  stated.  We  cannot  see  in  this  any  intention  of  the  par- 
ties that  they  should  not  be  bound  by  the  general  rule  in 
regard  to  a  contract  for  the  sale  of  land.  There  is  nothing 
which  leads  us  to  suppose  that  they  intended  by  these  provis- 
ions to  change  that  rule,  but,  on  the  contrary,  the  whole  mean- 
ing of  the  two  contracts,  taken  together,  clearly  shows,  as  we 
think,  an  intention  on  the  part  of  the  vendor  to  change  that 
land  into  money,  and  on  the  vendees'  part  to  change  their  pur- 
chase money  into  land.  If  the  conditions  are  not  performed 
then  the  ordinary  rule  comes  into  force,  and  the  equitable  con- 
version which  existed  during  the  running  of  the  contract 
ceases,  and  the  parties  return  to  their  original  positions. 

The  case  of  Bostwick  v.  Franl^field  (74  X.  Y.  supra)  is  one 
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which  shows  beyond  any  doubt  that  the  intention  of  those  parties 
was  that  this  conversion  should  not  take  place.  There  was  a 
leasehold  term  outstanding  at  the  time  of  the  execution  of  the 
contract  of  sale,  and  it  appears  clearly  from  the  terms  used 
and  from  the  opinion  of  the  court  in  that  case  that  it  waa 
never  the  intention  that  that  leasehold  interest  should,  be 
merged  in  the  contract  for  the  sale  of  the  land,»but  that,  on  the 
contrary,  it  should  exist  as  a  valid  outstanding  estate  during  the 
time  of  the  running  of  the  contract  for  the  sale  of  the  land, 
and  until  its  performance  according  to  the  terms  thereof. 

Holding  then  as  we  do,  that  in  this  case  the  general  rule 
obtains,  it  follows  that  at  the  execution  of  this  contract  the 
equitable  conversion  took  place.  Such  was  the  condition  of 
affairs  at  the  time  of  the  death  of  Mrs.  McCoskry.  There 
had  been  no  default.  On  the  contrary,  up  to  her  death  all  the 
terms  of  the  contract  which  the  vendees  were  to  perform  had 
been  by  them  performed,  and  the  contract  to  purchase  the 
materials  had  also  been  entered  into,  and  upon  her  death  the 
rule  still  obtained  as  to  an  equitable  conversion  of  this  land. 
Upon  the  performance,  without  default,  of  the  termB  of  the 
contract  the  purcheise  money  would  come  to  the  executors  as 
personalty  to  be  distributed  by  them  as  such  and  not  to 
descend  to  the  heirs  at  law.  Under  the  circumstances  we 
hold  with  the  learned  General  Term  that  the  executors  acting 
in  good  faith,  of  which  there  is  no  question,  had  the  right 
prior  to  the  default  to  extend  the  time  for  the  performance  of 
the  conditions  by  the  vendees,  and  when  within  the  time 
extended,  these  conditions  were  performed  the  equitable  con- 
version which  originally  took  place  remained  in  being  and 
these  moneys  should  go  to  the  next  of  kin  as  personal  prop- 
erty, to  the  exclusion  of  those  who  are  only  heirs  at  law. 

For  these  reasons  the  judgment  should  be  affirmed,  with 
costs  to  the  respondents  and  to  the  guardian  ad  litem  for  the 
infant  heir  at  law,  to  be  paid  by  the  executors  out  of  the 
estate  of  Mrs.  McCoskry  in  their  hands. 

All  concur. 

Judgment  accordingly. 
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iftQ  iftS        HoBAOB  G.  Young,  as  Trustee,  etc..  Appellant,  v.  Sabah  B. 

OvERBAUGH,  Respondent. 

▲  parol  gift  of  real  estate  and  a  parol  promise  to  convey  the  same  is  valid 
and  enforcible  in  equity,  where  the  donee  has  entered  into  possession 
of  the  property  and  made  permanent  improvements  thereon,  on  the 
faith  of  the  donor's  promise,  and  this,  although  when  specific  perform- 
ance by  the  donee  is  claimed,  the  rental  value  of  the  property  for  the 
time  it  has  been  occupied  by  the  latter  would  be  more  than  the  amoimt 
expended  by  him. 

In  1872  C,  plaintiff's  testator,  who  was  half-brother  of  defendant,  and  at 
whose  request  she  and  her  husband  had  come  to  the  city  of  Kingston  to 
reside,  requested  the  husband  to  build  a  house  for  her  on  land  owned  by 
C,  at  a  cost  specified,  and  to  bring  the  bills  to  him  for  payment.  The 
house  was  built  at  a  cost  exceeding  by  about  $1,200  the  sum  named, 
which  sum  C.  paid,  and  defendant  went  into  occupation  thereof 
and  made  valuable  improvements  upon  the  premises,  of  which  G. 
had  knowledge.  After  defendant  had  contracted  to  build  the  house 
C.  stated  that  it  was  built  for  defendant  and  was  hers,  and  so 
spoke  of  it  to  different  persons  at  various  times.  In  an  action  of 
ejectment  to  recover  possession  of  the  premises,  the  court  found 
that  the  improvements,  as  well  as  the  payment  of  the  $1,200,  were 
made  and  expended  on  the  faith  of  the  promises  of  C.  to  give  the  prop- 
erty to  defendant.  The  court  also  found  that  the  total  amount  expended 
by  defendant  for  permanent  improvements,  repairs,  taxes,  insurance, 
etc. ,  from  the  beginning  of  the  erection  of  the  house  to  the  time  of 
trial  was  $4,734.26,  and  the  fair  rental  value  during  that  period  was 
$5,000.  Held,  that  defendant  was  the  owner  of  the  equitable  title;  and 
so,  that  the  action  was  not  maintainable. 

Reported  below,  76  Hun,  151. 

(Argued  February  4,  1895 ;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  January  13,  1894,  which  reversed  a  judgment  in  favor 
of  plaintiflE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A,  T.  Clearwater  for  appellant.  There  has  never  been  a 
consummated  gift.   {Cooley  v.  Lobdell^  82  Hun,  98 ;  EasonY. 
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JSason,  61  Tex.  225 ;  Dunphy  v.  Ryan^  116  U.  S.  491 ; 
Lydeck  v.  HoUand^  38  Mo.  703 ;  Colgrove  v.  Solomon^  34 
Mich.  494.)  The  rent  of  the  property  is  a  full  compensation 
for  the  expenditures  alleged  to  have  been  made.  ( Wack  v. 
S(yrber,  2  Whart.  387 ;  30  Am.  Dec.  269 ;  WdUon  v.  Walton^ 
70  111.  142 ;  IIicken9on  v.  Grimes^  1  Marsh,  86 ;  MahiU  v. 
MahiU,  69  Iowa,  115.)  The  utmost  that  can  be  inferred  was 
an  intention  upon  the  part  of  Cornell  to  give  the  property. 
{McKay  v.  McKay ^  15  Gr.  Ch.  371 ;  Foster  v.  Emerson^  i\A. 
135 ;  Cox  V.  Cox,  26  Gratt.  305 ;  Taylor  v.  Staples,  8  K.  I. 
170.)  The  defendant  cannot  recover  upon  the  ground  that  she 
remained  at  Kingston  instead  of 'going,  to  Yonkers.  {Madison 
V.  Alderson,  L.  K.  [8  App.  Cas.]  467 ;  GaU  v.  Gall,  64  Hun, 
600.)  The  Statute  of  Limitations  bars  defendant's  rights  to 
to  specific  performance.  {Cooley  v.  Lobdell^  82  Hun,  98 ; 
Kdly  V.  Potter,  16  N.  Y.  Supp.  446.)  The  defendant's  rights 
are  solely  equitable,  and,  therefore,  should  not  be  recognized 
unless,  an  action  for  specific  performance  could  be  maintilined. 
{Cavalli  V.  Allen,  57  N.  Y.  506.) 

J,  Newton  Fiero  for  respondent.  Wliere  a  donor  has 
induced  a  donee  to  accept  a  gift  and  entered  upon  the  land 
given  to  the  latter,  has  erected  lasting  and  valuable  improve- 
ments upon  it,  courts  of  equity  will  not  allow  the  donor 
to  take  advantage  of  the  Statute  of  Frauds.  In  such  case  the 
donee  takes  the  equitable  title,  and  his  right  to  the  title  may 
be  enforced  in  a  court  of  equity.  {Lobdell  v.  Lohdell,  46  N. 
Y.  327 ;  3  Pars,  on  Cont.  359 ;  Crosbie  v.  McDonald,  13 
Yes.  148 ;  Freeman  v.  Freeman^  43  N.  Y.  34 ;  Schroder  v. 
Wamor,  36  Hun,  425 ;  Dana  v.  Wright,  23  id.  29 ;  Knapp  v. 
Hungerford,  7  id.  588 ;  Ogshury  v.  Ogshury,  115  N.  Y.  290 ; 
Smith  V.  Smith,  125  id.  224.)  The  general  principle  con- 
tended for  is  not,  however,  seriously  controverted  by  the 
counsel  or  by  the  learned  court  which  passed  upon  the  case. 
A  distinction  is  sought  to  be  made,  however,  in  this  case,  to 
the  effect  that  the  defendant  has  occupied  the  property  for  a 
BuflScient  length  of  time  to  be  mmbursed  for  advances  made 
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on  her  behalf,  and,  therefore,  is  not  entitled  to  the  relief 
sought.  {Knapp  v.  Huyiyerford,  7  Hun,  588 ;  Yowag  v. 
Glendenningy  6  Watts,  509.)  Tlie  doctrine  urged  by  plaintiif 
cannot  be  sustained  upon  principle,  aside  from  the  authorities, 
since  the  jurisdiction  of  courts  of  equity  in  decreeing  specific 
performance  of  verbal  agreements  where  there  has  been  part 
performance,  is  for  the  purpose  of  preventing  a  party  from 
escaping  engagements  he  has  entered  into  through  the  Statute 
of.  Frauds  after  the  other  party  to  the  contract  has  expended 
his  money,  or  otherwise  acted  in  execution  of  the  agreement. 
{Young  v.  Olendenning^  6  Watts,  510;  Schney  v.  Schaefer^ 
130  Penn.  St.  23 ;  Rherich  v.  Kern,  14  S.  &  R  271 ;  Seary 
V.  Drake,  62  N.  H.  393.)  In  this  case  the  defendant  had 
occupied  the  premises  in  question,  given  her  by  plaintiffs  tes- 
tator, for  a  period  of  nearly  twenty  years,  making  permanent 
improvements,  paying  current  expenses,  and  treating  the  prop- 
erty as  her  own  in  every  respect,  with  the  knowledge  and 
acquiescence  of  the  donor.  The  plaintiff  now  seeks  to  make 
the  very  lapse  of  time  a  reason  why  defendant  should  not  be 
entitled  to  the  property.  The  contrary  is  the  rule.  {Sower 
V.  Weaver,  84  Penn.  St  262 ;  Seary  v.  UraJce,  62  N.  II.  393 ; 
Hardeaty  v.  Richardson,  44  Md.  617.)  The  order  of  the 
General  Term  must  be  affirmed,  and  judgment  absolute 
ordered  aside  from  the  merits  heretofore  discussed  upon  the 
erroneous  admission  of  the  judgment  roll,  in  wlrich  DeWitt  C. 
Overbaugh,  the  husband  of  defendant,  is  the  plaintiff,  and  the 
executor  of  Cornell,  the  defendant.   (36  N.  Y.  483;  4  Mass.  702.) 

Gkat,  J.  The  plaintiff  brought  ejectment  to  recover  the 
possession  of  l^nd  and  a  dwelling  thereon,  occupied  by  the 
defendant  an<J  her  husband.  It  was  conceded  that  the  legal 
title  was  in  plaintiffs  testator,  at  the  time  of  his  death ;  but 
the  defendant  claimed  that  she  was  the  owner  of  the  equitable 
title  to  the  premises,  by  reason  of  promises  made  by  the  plain- 
tiffs testator  to  her  aud  of  acts  done  by  her  in  reliance  upon 
those  promises. 

The  facts  do  not  seem  to  be  disputed ;  but,  upon  the  find- 
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ingg  made  at  the  trial  term  with  respect  to  the  facts,  the 
learned  judge  presiding  thereat  and  the  learned  justices  at  the 
General  Term  have  differed  in  their  conclusions.  I  will  state 
the  facts  as  they  were  found.  In  1872,  Thomas  Cornell,  the 
plaintiff's  testator,  was  the  owner  of  the  premises  in  question. 
He  was  the  half-brother  of  the  defendant  and  upon  his 
request  she  and  her  husband  had  settled  in  the  city  of  King- 
ston. In  the  year  mentioned,  Mr.  Cornell  asked  the  defend- 
ant's husband  to  build  a  house  for  the  defendant  on  a  certain 
piece  of  his  property,  at  the  cost  of  $4,500,  and  to  bring  the 
bills  to  him  for  payment.  The  house  was  built  at  a  cost, 
which  exceeded,  by  about  $1,200,  the  sum  named  by  Mr. 
Cornell,  and  the  defendant,  subsequently,  made  valuable  perma- 
nent improvements  upon  the  property ;  such  as  building  a 
bam,  planting  of  fruit  trees,  putting  in  a  heating  apparatus, 
etc. ;  of  all  wliich  Mr.  Cornell  had  knowledge.  Other  facta 
found  were  that,  after  the  defendant  had  contracted  to  erect 
a  house  upon  the  property,  Mr.  Cornell  had  stated  that  the 
house  was  built  for  the  defendant  and  was  hers  ;  and  so  spoke 
of  it  to  different  persons  at  different  times.  Upon  one  occa- 
sion,  in  the  year  1876,  upon  the  defendant's  husband  inform- 
ing Mr.  Cornell  that  he  had  found  a  business  at  Yonkers, 
which  he  thought  it  would  be  a  good  thing  to  go  into,  the 
latter  replied,  to  the  effect,  that  if  they  moved  away  from  the 
property  where  they  then  resided  the  defendant  should  not 
have  it  and  that  they  would  lose  it.  There  was  this  specific 
finding :  "  That  such  improvements,  as  well  as  the  payment 
of  $1,200,  were  made  and  expended  on  the  faith  of  the 
promises  by  Cornell,  to  give  the  property  to  Mrs.  Overbaugh 
(this  defendant),  and  all  such  moneys  were  expended,  and 
improvements  made,  for  and  on  behalf  of  the  defendant  and 
at  her  request,  and  under  her  promise  to  repay  her  husband 
thereafter."  There  was  a  finding  that  the  total  amount  of 
money  expended  by  the  defendant  for  permanent  improve- 
ments, repairs,  taxes,  insurance,  etc.,  and  including,  also, 
repairs  and  expenses,  which  are  incidental  to  the  ordinary  care 
of  a  house,  from  the  beginning  of  the  erection  of  the  house 
SiOKELS — Vol.  C.        21 
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down  to  the  date  of  the  trial,  was  the  sum  of  $4,734.26  and 
that  the  fair  rental  value  of  the  property  of  the  defendant 
during  her  occupancy,  for  a  period  of  about  twenty  years,  was 
$250  per  year ;  amounting  in  the  aggregate  to  $5,000. 

The  learned  trial  justice  conceded  the  existence  of  the 
exception  to  the  general  rule,  that  a  parol  gift  of  real  estate 
is  void,  in  a  case  where  the  donee  enters  into  possession  of  and 
improves  the  property,  upon  the  strength  of  the  promise  that 
it  would  be  given  to  her;  but  he  did  not  think  that  the 
present  case  fell  within  the  exception.  He  was  influenced  in 
that  view  by  a  consideration  of  the  nature  of  the  acts  done 
by  the  defendant,  in  reliance  upon  the  promise  of  Mr.  Cor- 
nell. Regarding  tlie  equitable  rule  to  be  founded  in  the  idea 
of  preventing  an  injustice  being  done  to  a  promisee,  if  the 
promisor  be  permitted  to  avail  himself  of  the  statute,  and 
that  the  application  of  the  rule  is  in  a  case  where  financial 
injury  will  be  sustained  ;  he,  in  the  fii-st  place,  considered  that 
as  the  defendant's  acts  were  only  such  as  an  ordinary  house- 
holder would  be  3xpected  to  make  and,  in  the  second  place, 
as  the  fair  rental  value  of  the  premises  during  the  twenty  years 
of  the  defendant's  occupation  was  worth  to  her,  altogether, 
a  sum  which  exceeded  the  aggregate  of  the  sum  found  to  have  " 
been  expended  by  her,  or  at  her  request,  during  that  time, 
that  if  the  defendant  was  compelled  to  surrender  possession 
of  the  premises,  she  would  not,  in  fact,  be  a  loser  as  the  result 
of  the  entire  transaction  with  Mr.  Cornell,  but  the  gainer. 
Hence  he  concluded  that  there  was  absent  here  that  element 
of  injustice  to  the  donee ;  which  is  essential  to  exist,  in  order 
to  entitle  him  to  an  enforcement  of  the  donor's  promise. 

We  find  ourselves  unable  to  agree  with  the  trial  justice  in 
his  judgment  upon  this  question  and  we  prefer  the  view 
taken  at  the  General  Term ;  that  where  there  has  been  a  parol 
promise  to  convey,  a  taking  of  possession  under  such  promise 
and  the  making  of  permanent  improvements  upon  the  prop- 
erty upon  the  faith  thereof,  the  mere  value  of  the  occupation 
during  the  time  is  not  to  be  set  off  against  the  expenditures 
made.     I  think  it  would  not  be  within  the  spirit  of  the  rule 
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in  equity,  that  its  application  should  be  made  to  depend,  not 
apon  the  fact  of  a  consideration  for  the  promise  being  shown 
to  have  existed  and  to  have  been  performed,  but  upon  the 
question  whether,  when  specific  performance  by  the  donor  is 
claimed,  the  use  has  not  compensated  the  donee  and  relieved 
the  donor's  obligation.  In  Freeman  v.  Freerrum  (43  N.  T. 
84),  which  was  an  action  of  ejectment  and  where  the  defense 
was  a  parol  promise  to  give  the  land  to  the  defendant, 
accompanied  by  an  actual  delivery  and  possession  by  him ; 
Gboveb,  J.,  said :  "  The  question  then  is,  whether  a  parol 
promise  by  one  owning  lands  to  give  the  same  to  another  will 
be  enforced  in  equity,  when  the  promisee  has  been  induced 
by  the  promise  to  go  into  possession  and,  with  the  knowledge 
of  the  promisor,  make  comparatively  large  expenditures  in 
permanent  improvements  upon  the  land.  *  *  *  In  the 
case  supposed,  there  has  been  no  part  performance  of  the  con- 
tract, strictly  speaking,  except  the  taking  possession,  no  part 
of  the  purchase  money  having  been  paid,  and  yet  the  cases  are 
numerous  where  performance  of  such  contracts  has  been 
decreed  in  equity,  where  possession  has  been  taken  under  the 
contract  and  large  expenditures  upon  permanent  improve- 
ments made."  Again  he  says:  "Expenditures  made  upon 
permanent  improvements  upon  land  with  the  knowledge  of 
the  owner,  induced  by  his  promise,  made  to  the  party  making 
the  expenditure,  to  give  the  land  to  such  party,  constitute 
in  equity  a  consideration  for  the  promise."  It  was  said  by 
Pabkeb,  J.,  in  Lohdell  v.  Ldbdell  (36  N.  Y.  at  page  330) : 
"  If  the  promisee,  on  the  faith  of  the  promise,  does  some  act, 
or  enters  into  some  engagement,  which  the  promise  justified, 
and  which  a  breach  of  the  promise  would  make  very  injuri- 
ous to  him,  this  equity  might  regard  as  confirming  and  estab- 
lishing the  promise,  in  much  the  same  way  as  a  consideration 
for  it  would." 

In  such  a  case  as  this,  to  constitute  a  good  consideration  in 
equrty,  it  is,  of  course,  essential  that  it  be  substantial ;  in  the 
sense  that  the  promise  shall  rest  upon  a  performance  by  the 
promisee,  which  evidences  acceptance  of  and  reliance  upon 
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the  promise  and  consists  in  expending  moneys  in  permanent 
improvements  upon  the  land.  In  this  case  it  may  well  have 
been,  as  found,  that  some  of  the  expenditures  made  by  the 
defendant  upon  the  property  were  such  as  a  householder 
would  ordinarily  make,  or  were  trivial  in  their  nature ;  but 
they  do  not  influence  the  character  of  the  others.  We  have 
the  fact  that  the  house  was  contracted  for  upon  the  promise 
of  Mr.  Cornell ;  that  its  cost  exceeded  the  sum,  which  he 
agreed  to  be  responsible  for,  by  $1,200,  and  that  there  were 
the  other  improvements  of  a  permanent  character,  to  which  I 
have  adverted  as  being  found.  There  was,  in  fact,  such  a 
consideration  for  the  promise  of  Mr.  Cornell  as  to  have  made 
it  obligatory  upon  him  to  perform  it,  in  order  that  the  defend- 
ant should  not  be  defrauded  and  injured.  It  would  be  very 
inequitable  to  deprive  the  agreement  of  its  obligatory  charac- 
ter, merely  because,  during  the  time  of  the  occupation  of  the 
defendant  under  the  parol  promise,  the  fair  rental  value  of  the 
premises  would  amount,  in  the  aggregate,  to  a  sum  in  excess 
of  the  amount  altogether  expended.  If  there  was  the  promise 
to  give  tlie  property,  accompanied  by  the  delivery  of  posses- 
sion to  the  defendant  and  expenditures  in  permanent  improve- 
ments made,  in  reliai^e  upon  the  promise,  injury  will  be  pre- 
sumed to  follow  by  a  failure  to  perform  it.  In  enforcing  such 
a  promise,  equity  aims  at  preventing  a  fraud  upon  the  donee 
and  regards  the  case  as  taken  out  of  the  operation  of  the  stat- 
ute by  the  part  performance. 

The  casa  supposed  by  the  learned  trial  justice,  of  trivial 
repairs  or  improvements  by  a  tenant  entering  into  possession 
of  real  estate  under  a  promise  that  it  will  be  given  to  him,  was 
not  the  case  before  him  uader  his  own  findings. 

I  think  that  the  defendant  fully  made  out  her  claim  to  be 
the  holder  of  the  equitable  title  and  that  she  could  not  be 
ejected  from  the  premises  at  the  suit  of  the  plaintiflE. 

The  judgment  appealed  from  should  be  affirmed  and  judg- 
ment absolute  ordered  against  the  appellant  upon  the  stipula- 
tion, with  costs  to  the  respondent  in  all  the  courts. 

All  concur. 

Judgment  accordingly. 
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William  H.  Meakeb,  as  Executor,  etc.,  Appellant  v.  Nanoy 
A.  FiEBo,  Impleaded,  etc.,  Eeerpondeiit. 

The  defense  of  usury  must  be  founded  on  the  loan  or  forbearance  of 
money;  if  neither  of  these  elements  exist  in  a  contract  there  is  no 
usury,  however  unconscionable  the  contract  may  be. 

In  an  action  to  foreclose  a  mortgage,  wherein  the  diefense  was  usury,  sub- 
stantially these  facts  appeared :  In  1888  H.  executed  to  S. ,  plaintiff's  tes- 
tator, a  bond  and  mortgage  for  |2,500,  payable  ten  years  from  date.  In 
1885  H.  bid  in  on  foreclosure  sale,  for  the  benefit  of  defendant  F.,  certain 
real  estate,  taking  title  in  his  own  name.  In  1886  S.  desired  H.  to  reduce 
his  debt  to  $1,000,  which  H.  agreed  to  do  if  S.  would  accept  in  payment 
$700  in  money  and  the  bond  and  mortgage  of  F.  for  $800,  payable-  in 
five  y«ars  from  date.  S.  desired  a  bonus  for  taking  the  bond  and  mort- 
gage; this  H.  refused  to  pay,  but  referred  8.  to  F.  The  parties  met;  H. 
executed  and  delivered  to  F.  a  deed  of  the  property  so  purchased,  she 
executed  and  delivered  in  return  her  bond  and  mortgage  on  the  prem- 
ises for  $800.  These,  with  $700  in  money,  H.  handed  to  8.,  who  refused 
to  accept  them  until  he  received  **a  present."  F.  then  imid  8.  fifteen 
dollars,  and  thereupon  the  latter  accepted  the  securities  and  the  money 
in  payment  of  $1,500  upon  the  mortgage  of  H.  Held,  that  the  defense 
was  not  established;  that  there  was  no  loan  made  by  8.  or  forbearance 
on  his  part,  but  simply  a  change  of  securities  for  an  existing  debt;  and 
that  8.  could  lawfully  demand  compensation  for  assenting  to  the 
transaction. 

Meaker  v.  Fiero,  (77  Hun  65),  reversed. 

(Argued  February  5,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  27,  1894,  which  afiirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

Tlie  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  D,  Teller  for  appellant.  The  contract  or  agreement 
under  and  pursuant  to  which  the  mortgage  in  suit  was  given, 
was  not  a  contract  for  the  loan  or  forbearance  of  money,  and 
it  is  essential  to  constitute  usury  that  there  be,  in  eflEect  and 
intent,  a  loan  or  forbearance  of  money.  ( U.  D,  S,  Inst  v. 
WHmotj  94  N.  Y.  22;  Thomas  on  Mort.  633;  Spencer  v. 
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Tildeuy  5  Cow.  144;  Perrine  v.  Hotchkias^  2  Lans.  416; 
More  V.  Howlcmdy  1  Edw.  371 ;  Dunham  v.  Cudlipp^  94  N. 
T.  129;  /SiciZe^  V.  Flanagan^  79  id.  224;  j?^^^;^  v.  Chumr 
berlaiuy  31  id.  611.)  The  taking  of  this  fifteen  dollars  by 
Stokes  was  extortion  if  anything,  and  extortion  is  not  usury. 
(Thomas  on  Mort.  §  636 ;  GttffgenhetTier  v.  Grisslerj  81  N. 
T.  293 ;  Morton  v.  Thurber,  85  id.  550.)  There  is  a  fatal 
variance  between  the  allegations  of  the  answer  and  the  proof. 
The  defense  alleged  in  the  answer  is  unproved  in  its  entire 
scope  and  meaning,  and  there  is  a  failure  of  proof.  {Moore 
V.  Leonard^  20  J.  &  S.  13 ;  Z.  /.  Bank  v.  Boynton^  105  N. 
T.  656  ;  Code  Civ.  Pro.  §  541.)  To  establish  this  defense  and 
prove  the  transaction,  out  of  which  it  is  claimed  the  usurious 
agreement  arose,  Hoskins  and  his  wife  were  produced  as  wit- 
nesses, and  their  testimony  was  taken  under  the  objection  of 
the  plaintiff  claiming  it  to  l)e  incompetent  under  section  829 
of  the  Code.  In  this  respect  the  referee  committed  an  error 
for  which  the  judgment  should  be  reversed.  {Oerwig  v.  Sit- 
terly,  56  N.  Y.  214 ;  Patterson  v.  Birdsall,  64  id.  294 ;  Bus- 
sell  V.  Nelson,  99  id.  119 ;  WcJZace  v.  Strains,  113  id.  238 ; 
Hobart  v.  II6ba/rt,  62  id.  80  ;  Garson  v.  Oreen,  1  Johns.  Ch. 
308  ;  Mears  v.  Kearney,  1  Abb.  [N.  C]  306 ;  Stede  v.  Ward^ 
30  Hun,  555.)  The  evidence  of  Hoskins  and  his  wife  was 
also  incompetent,  for  the  reason  that  they  are  the  persons 
under  whom  the  defendant  derives  her  interest  and  title  within 
the  meaning  of  section  829  of  the  Code.  {Kittle  v.  Va/n 
Dyke,  1  Sandf.  Ch.  81 ;  Jackson  v.  Austin,  15  Johns.  477; 
Dusenhiry  v.  Hulhert,  59  N.  Y.  541 ;  Coutant  v.  Servoss.  3 
Barb.  128 ;  Cunningham  v.  Knight,  1  id.  399 ;  Smith  v. 
Cross,  90  N.  T.  549 ;  Oeissman  v.  Wolf,  46  Hun,  289 ;  Foots 
V.  Beecher,  78  N.  T.  155  ;  Holcoml  v.  Holcoinl,  96  id.  316 ; 
Hoffman  v.  Hoffman,  18  id.  387.) 

F.  B,  Wright  for  respondent.  Plaintiff's  contention,  that 
although  the  sum  of  twenty-five  dollars,  over  and  above  the 
legal  rate  of  interest,  was  demanded  by  Stokes,  the  mortgagee, 
and  fifteen  dollars  was  actually  received  by  him  from  the  mort- 
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gagor,  in  excess  of  the  legal  interest  and  as  a  bonus,  yet  that 
this  was  not  usury  because,  as  the  plaintiff  alleged,  it  was  not 
a  loan. or  forbearance  of  money,  is  untenable.  (Taylor  on 
Usury,  72,  102 ;  Ayreel  v.  Chamberlain,  32  Barb,  229 ;  HaU 
V.  Ernest,  36  id.  586 ;  BirdsaU  v.  Patterson,  51  N.  Y.  43.) 
The  evidence  of  Mr.  and  Mrs.  Hoskins,  who  were  sworn  as 
witnesses  for  the  plaintiff,  was  competent.  (26  N.  Y.  264 ;  36 
id.  327;  Moore  v.  Oviatt,  35  Hun,  216;  Miller  v.  Mont- 
gomery,  78  N.  Y.  282 ;  Hohart  v.  Hobart,  62  id.  80 ;  In  re 
HafOey,  44  Hun,  559,  560  ;  WaRaoe  v.  Straus,  113  N.  Y.  238 ; 
ConneUy  v.  {?'  Connor,  117  id.  91 ;  Beakes  v.  Da  Cvmiha,  126 
id.  293-298.) 

Andrews,  Ch.  J.  This  action  was  brought  for  the  fore^ 
closure  of  a  mortgage  for  $800,  executed  by  the  defendant, 
Nancy  A.  Fiero,  to  Samuel  Stokes,  the  plaintiff's  testator, 
dated  May  28,  1886,  and  acknowledged  May  29,  1886,  to 
secure  the  payment  of  a  bond  of  the  mortgagor  of  the  same 
date  and  amount  in  five  years  thereafter,  with  annual  interest. 
The  defense  was  usury.  This  defense  was  sustained  by  the 
referee  before  whom  the  action  was  tried,  and  the  judgment 
entered  upon  his  report  has  been  affirmed  by  the  General 
Term.  The  alleged  usury  consists  in  the  payment  by  the 
mortgagor  to  the  mortgagee  at  the  time  of  the  delivery  of  the 
bond  and  mortgage  of  the  sum  of  $15.00. 

We  think  tlie  evidence  failed  to  establish  any  usurious 
transaction,  for  the  reason  that  the  contract  or  agreement 
under  which  the  bond  and  mortgage  were  given  wjw  not  a 
contract  or  agreement  for  the  loan  or  forbearance  of  money, 
and  that  the  sum  of  $15.00  exacted  by  Stokes  and  paid  by 
the  mortgagor  was  exacted  by  Stokes  as  a  condition  of  his 
acceptance  of  the  bond  and  mortgage  in  question,  as  payment 
on  a  debt  of  $2,500  secured  by  mortgage  on  other  property 
maturing  in  1893,  owing  by  one  Hoskins  to  Stokes,  and  that 
the  sum  of  $15.00  was  paid  by  Mrs.  Fiero  in  compliance  with 
this  condition. 

The  evidence  of  the  transaction  upon  which  the  alleged 
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OBury  is  predicated  comes  from  witnesses  on  the  part  of  the 
defendant.  Stokes  died  in  1889.  Several  payments  of  inter- 
est were  made  on  the  mortgage  prior  to  his  death,  and  it  does 
not  appear  that  the  validity  of  the  mortgage  was  questioned 
until  after  that  time.  It  appears  that  in  1883  one  Hoskins 
(the  brother-in-law  of  Mrs.  Fiero)  executed  to  Stokes  his  bond 
and  mortgage  for  $2,500,  payable  ten  years  after  its  date,  and 
that  on  the  29th  day  of  May,  1886  (the  day  when  the  bond 
and  mortgage  in  question  were  executed),  the  whole  principal 
sum  of  the  Hoskins  debt  was  unpaid.  In  1885  Hoskins  bid 
in  at  foreclosure  sale,  for  the  benefit  of  Mrs.  Fiero,  a  lot  on 
Washington  street.  Auburn,  taking  title  in  his  own  name  to 
secure  his  advance  on  the  property.  On  the  29th  day  of  May, 
1886,  the  situation  was  that  Mrs.  Fiero  was  entitled  to  a  con- 
veyance of  the  lot  from  Hoskins  on  payment  to  him  of  $800. 
Hoskins,  the  principal  witness  for  the  defendant,  testified  in 
substance  that  on  or  about  the  28th  of  May,  1886,  Stokes  came 
to  him  and  desired  him  to  state  to  the  assessors  that  his  debt  to 
Stokes  was  only  $1,000 ;  that  he  refused  to  do  so,  whereupon 
Stokes  informed  him  that  he  had  so  sworn  before  the  assessors  ; 
that  he  told  Stokes  he  had  perjured  himself  and  that  it  would  go 
hard  with  him  "  if  they  got  on  to  it ; "  that,  after  some  further 
conversation,  he  told  Stokes  he  could  help  him  out  if  he  would 
take  a  mortgage  of  $800  on  the  Washington  street  lot,  and 
$700  in  money  as  payment  of  $1,500  on  tlie  mortgage  for 
$2,500 ;  that  Stokes  agreed  to  do  this,  but  said,  "  you  will  give 
me  $25,  the  same  as  you  promised  me  six  months  ago,"  and 
that  he  replied,  "  No,  sir ;  this  is  not  for  my  accommodation, 
it  is  to  accommodate  you.  This  will  be  a  transaction  between 
you  and  Mrs.  Fiero,  and  you  can  make  a  bargain  with  her  if 
you  want  a  bonus."  Hoskins  further  testified  that  Stokes 
requested  him  to  draw  the  papers,  and  they  were  to  meet  the 
next  morning  to  complete  the  transaction.  Hoskins  drew  a 
deed  from  himself  to  Mrs.  Fiero  of  the  Washington  street  lot, 
and  a  bond  and  mortgage  from  her  to  Stokes  on  the  same  lot 
for  $800.  The  next  day  (29tli  of  May)  Stokes,  Hoskins  and 
Mrs.  Fiero  met  at  Hoskins'  office.     The  deed  from  Hoskins  to 
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Mrs.  Fiero  of  the  Washington  street  lot,  and  the  bond  and 
mortgage  from  Mrs.  Fiero  to  Stokes  for  $800  on  the  same  lot 
were  duly  executed  and  acknowledged,  and  an  indorsement 
was  made  on  the  mortgage  held  by  Stokes  against  Hoskins  of 
the  payment  of  $1,500.  Hoskins  delivered  his  deed  to  Mrs. 
Fiero  and  passed  the  bond  and  mortgage  from  Mrs.  Fiero  to 
Stokes,  with  $700  in  money,  across  the  table  to  Stokes,  who 
declined  to  receive  them,  saying,  "  No ;  I  want  to  know  some- 
thing about  that  present,"  and  Hoskins  then  said  to  Mrs. 
Fiero,  "  Stokes  wants  a  bonus  on  this  mortgage."  Mrs.  Fiero 
then  approached  Stokes  and  said,  "  What  is  it,  Mr.  Stokes  ? " 
and  he  replied,  "  I  am  always  in  the  habit  of  taking  a  present 
when  I  take  a  mortgage  and  I  want  one  now,"  and  in  reply  to 
her  question  as  to  the  amount,  he  said,  "  twenty -five  dollars." 
She  finally  paid  him  $15.00,  and  Stokes  then  took  the  mort- 
gage and  the  $700  in  money.  A  witness  (Kennedy)  who  was 
in  the  room  and  heard  the  conversation,  a  lawyer,  introduces 
the  word  "  loan  "  in  the  answer  made  by  Stokes  to  the  ques- 
tion of  Mrs.  Fiero.  llis  statement  is  that  Stokes  said,  "  I 
must  have  a  present  in  this  matter.  People  generally  make 
me  a  present  when  I  make  a  loan  —  take  a  mortgage." 

The  foregoing  is  a  statement  of  all  the  material  facts  to  sus- 
tain the  defense  of  usury.  It  requires  a  very  strained  and 
unnatural  construction  of  the  evidence  to  convert  this  trans- 
action into  a  loan  of  money.  The  defense  of  usury  must  be 
made  out  as  any  other  defense.  Where  the  evidence  is  con- 
flicting, and  the  evidence  to  sustain  it  justifies  the  inference 
of  a  usurious  transaction,  and  the  trial  court  has  found  in 
favor  of  the  defendant,  and  the  finding  has  been  sustained  by 
the  General  Term,  this  court  cannot  interfere.  But  it  is 
always  open  here  to  determine  whether  tliere  is  any  evidence 
to  sustain  a  finding  of  fact,  and  the  finding  of  a  material  fact, 
without  any  evidence  to  sustain  it,  is  error  of  law.  It  is  per- 
haps unnecessary  to  repeat  what  has  often  been  said  that  usury 
may  exist  although  the  transacti9n  does  not  take  the  direct 
form  of  a  loan  of  money.  The  usurer  usually  seeks  to  conceal 
the  usury,  and  to  accomplish  his  purpose  by  indirect  methods ; 
SiOKELs— Vol.  C.         22 


170  Meaker  v.  Fieeo.  [Feb., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  145. 

but  no  matter  what  the  disgnise,  if  the  court  can  see  that  the 
real  transaction  was  the  loan  or  forbearance  of  money  at 
usurious  interest,  its  plain  and  imperative  duty  is  to  so  declare, 
and  to  hold  the  security  void.  But  where  a  transaction  i& 
capable  of .  an  innocent  construction,  and  can  only  be  held 
usurious  by  wresting  it  from  its  relation  to  other  facts,  or  by 
imputing  to  the  facts  a  sense  and  meaning  which  they  cannot 
reasonably  bear,  then  it  is  equally  the  plain  duty  of  the  court 
not  to  adjudge  a  forfeiture,  but  to  preserve  the  contract  and 
hold  the  parties  to  their  respective  obligations.  There  is  no 
presumption  that  a  contract  is  illegal  or  criminal.  The  ille- 
gality, if  alleged,  must  be  established  by  proof.  The  contract 
may  be  illegal  in  its  nature,  or  may  be  shown  to  be  so  by 
extrinsic  facts.  It  is  a  fundamental  principle  governing  the 
law  of  usury  that  it  must  be  founded  on  a  loan  or  forbearance 
of  money.  If  neither  of  these  elements  exists,  there  can  be 
no  usury,  however  unconscionable  the  contract  may  be.  The 
law  declares  that  no  one  shall  loan  money  exacting  for  its  use 
more  than  legal  interest,  or,  having  loaned  money,  he  shall 
not  exact  a  greater  rate  as  a  condition  of  postponing  payment. 
It  is  conceded  that  Stokes  gave  no  money  to  Mrs.  Fiero, 
and  that  she  received  none.  The  transaction  between  Hos- 
kins  and  Stokes  was  a  payment  by  a  debtor  to  his  creditor  of 
$1,500  upon  an  admitted  debt,  in  part  by  causing  a  transfer 
of  a  debt  owing  to  him  to  be  made  by  his  debtor,  Mrs.  Fiero, 
to  his  creditor,  Stokes.  The  transaction  between  Hoskins  and 
Mrs.  Fiero  was  a  payment  by  her  to  him  of  her  debt  of  $800 
by  inducing  Stokes  to  take  the  mortgage  on  her  land  in  pay- 
ment of  so  much  of  the  debt  owing  by  Hoskins  to  him,  and 
this  payment  being  made  and  accepted  she  acquired  a  right  to 
a  conveyance  from  Hoskins  of  the  legal  title  to  her  land.  The 
transaction  between  Stokes  and  Mrs.  Fiero  was  the  acceptance 
by  him  of  the  $800  mortgage  executed  by  her,  as  payment  by 
Hoskins  of  so  much  on  his  mortgage  of  $2,600.  The  $15 
was  exacted  by  Stokes  for  his  consent  to  make  a  change 
of  securities,  thereby  releasing  the  land  mortgaged  by  Hos- 
kins to  the  extent  of  $800  from  the  lien  of  his  mortgage^ 
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and  substituting  the  mortgage  of  $800  given  by  Mrs.  Fiero  as 
security  for  that  sura.  This  was,  we  conceive,  a  legal  and 
valid  transaction.  Stokes  was  not  bound  to  make  any  change 
in  his  security.  The  m9rtgage  of  Mrs.  Fiero  was  not  only  on 
different  land,  but  the  terms  of  payment  were  different. 
Stokes  could  lawfully  demand  compensation  for  assenting  to 
the  transaction.  It  is  immaterial  what  his  motive  was  in 
assenting,  or  that  the  exaction  of  $15.00  was  made,  as  a  way 
of  getting  more  than  six  per  cent  on  his  investment.  There 
was  no  borrowing  and  no  lending.  There  was  no  loan,  and  in 
the  absence  of  a  loan  in  law  or  fact  there  was  no  usury.  The 
transaction  was  not  usurious  as  an  agreement  for  forbearance. 
The  original  mortgage  of  $2,500  was  not  payable  until  1893. 
The  mortgage  in  question  was  payable  in  1891. 

"We  think  no  defense  was  made  out  and  the  judgment  of 
the  Special  and  General  Terms  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed. 


Hjlbbiet  a.  Bbadt,  as  Executrix,  etc.,  et  al.,  Respondents,  t^. 
Patbiok  Cassidt  et  al..  Appellants. 

Plaintiffs,  whose  testator  had  carried  on  a  manufacturing  business,  exe- 
cuted a  bill  of  sale  to  defendants  of  ''the  entire  manufactured  stock 
*  ♦  *  on  hand  at  foundry  and  store  rooms"  at  prices  specified. 
Portions  of  the  property  covered  by  the  bill  of  sale  were  delivered  to 
and  taken  possession  of  by  defendants.  Another  portion  was  omitted 
from  the  inventory  taken  immediately  after  the  execution  of  the  bill  of 
sale  and  was  delivered  to  other  parties  under  a  claim  made  by  plaintiffs 
that,  at  the  time  of  such  execution,  the  articles  so  omitted  had  been  sold 
to  those  parties.  In  an  action  to  recover  the  contract  prices  for  the  goods 
delivered,  defendants  alleged  a  breach  of  the  contract  of  sale  in  the 
failure  to  deliver  the  articles  omitted  from  the  inventory,  and  that  this 
was  a  condition  precedent  to  a  right  of  action.  Plaintiffs  thereupon 
amended  their  complaint  setting  up  a  waiver  of  the  condition  that  all 
the  goods  were  to  be  delivered.  On  the  trial,  plaintiffs  were  permitted 
to  prove,  under  objection  and  exception,  that  during  the  negotiation 
which  resulted  in  the  sale  it  was  spoken  of  and  understood  between  the 
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parties  that  plaintiffs  had  sold  or  agreed  to  sell  a  portion  of  the  goods 
included  in  the  bill  of  sale,  and  that  these  sales  Were  assented  to  and 
acquiesced  in  by  defendants;  that  just  prior  to  the  execution  of  said 
bill,  certain  of  the  goods  were  piled  up  and  marked  as  sold  to  other 
parties;  that,  subsequent  to  the  delivery  of  the  bill,  defendants  assisted 
in  making  delivery  of  some  of  the  goods  to  the  vendees  thereof,  and  that 
they  acquiesced  in  such  sales.  Plaintiffs  also  gave  evidence  to  the 
effect  that  the  delivery  of  the  goods  mentioned  in  the  inventory  was 
received  by  defendants  as  a  fulfillment  of  the  requirements  of  the  bill, 
and  that  they  acquiesced  in  the  partial  delivery,  only  claiming  damages 
for  the  omission  to  deliver  all  the  goods.  Beld,  that  the  evidence  was 
properly  received,  and  justified  a  finding  of  a  waiver  of  full  perform- 
ance of  the  contract;  and  that  plaintiffs  were  entitled  to  recover  the 
contract  prices  for  the  goods  delivered,  deducting  defendants'  damages 
resulting  from  a  failure  to  deliver  the  balance. 
Brady  v.  Ca$ndy  (104  N.  Y.  147),  distinguished. 

(Argued  February  6,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  5,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  E.  Pa/rsons  for  appellants.  It  was  error  for  the  trial 
court  to  refuse  to  instruct  the  jury  that  the  plain  meaning  of 
the  contract  was  that  all  the  goods  in  the  premises  were  sold  ; 
that  the  words  "  goods  on  hand  "  meant  goods  physically  in 
the  premises  at  the  time.  {Ilinneman  v.  Rosenhack^  39  N. 
T.  98 ;  Whitford  v.  Laidlsr^  94  id.  145 ;  Brady  v.  Eead^ 
Id.  631 ;  Eigh7nie  v.  Taylor,  98  id.  288 ;  Long  v.  L  Co.,  101 
id.  638 ;  Corse  v.  Peck,  102  id.  513  ;  Kennedy  v.  Porter,  109 
id.  526 ;  Walton  v.  Ag,  Ins.  Co.,  116  id.  317 ;  Tliomas  v. 
ScU'tt,  127  id.  133.)  The  erroneous  disregard  of  the  previous 
decision  of  this  court  was  not  cured  by  other  portions  of  the 
charge ;  nor  does  tlie  verdict  of  the  jury  show  that  the  defend- 
ants were  not  harmed  by  it.  {Chapman  v.  McCormickj  86 
N.  Y.  479 ;  A.  N.  Bank  v..  Wheelock,  13  J.  &  S.  220 ;  Thw- 
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her  V.  HugJiea,  15  id.  1Y2 ;  Foote  v.  Beecher^  8  Wkly.  Dig, 
620 ;  Benham  v.  Casey ^  11  Wend.  83  ;  Alger  v.  Vanderpody 
2  J.  &  S.  170;  Heyne  v.  Doerfiei\  124  K  Y.  605;  In  re 
Eyewmen^  113  id.  62 ;  Anderson  v.  R,  R,  Co.y  54  id.  334, 
841 ;  Brogue  v.  Wood^  67  id.  499 ;  Huntington  v.  Connelly y 
38  Barb.  208 ;  Cla/rk  v.  Voroe^  19  Wend.  232 ;  Wa/rdeU  v. 
Ilughesy  3  id.  418 ;  ^ZZ^  v.  Way^  7  Barb.  516.)  It  was 
error  for  the  conrt  to  permit  a  recovery  without  proof  by  the 
plaintifiB  of  the  value  of  the  delivered  goods.  {Dermott  v. 
JoneSy  2  Wall.  1;  Champlin  v.  Rowley^  18  Wend.  187; 
Jennings  v.  Cwmpy  13  Johns.  94 ;  Linningdale  v.  Limngatonj 
10  id.  36 ;  Heyward  v.  Leona/rdy  7  Pick.  186 ;  Ryan  v.  Day- 
tony  25  Conn.  192 ;  CarroU  v.  Weldy  26  Tex.  147;  ^ZZeTt  v. 
McKibbiny  5  Mich.  454.)  The  motion  made  by  defendants 
at  the  close  of  the  case  to  dismiss  the  complaint  upon  the 
ground  that  there  was  no  evidence  of  the  reasonable  value  of 
the  property  delivered  should  have  been  granted.  Not  only 
did  the  court  permit  a  recovery  without  proof  of  the  value  of 
the  delivered  goods ;  it  erroneously  excluded  evidence  about 
the  goods  to  show  that  no  contract  price  was  applicable  to 
those  that  were  not  delivered.  {Parsons  v.  Suttony  ^^  N.  Y, 
98.)  The  court  eiTed  in  charging  the  jury  about  what  consti- 
tuted a  waiver  of  the  delivery  of  the  omitted  goods  sold  to 
them  under  the  contract.  {Hewitt  v.  MiUery  61  Barb.  567.) 
The  mere  acceptance  by  the  defendants  of  the  goods  that 
were  delivered  did  not  waive  their  right  to  a  delivery  of  the 
residue.  {Smith  v.  Brady y  17  N.  Y.  173 ;  CaMn  v.  TobiaSy 
96  id.  217;  Champlin  v.  Rowley y  18  Wend.  1%^\  Paige  v, 
OUy  6  Den.  402;  Mead  v.  DegoVyery  16  Wend.  632.)  It  is 
well  settled  in  this  state  that  a  party  cannot  recover  upon 
an  entp*e  contract  which  he  has  only  partially  performed. 
(Benj.  on  Sales,  666 ;  Kein  v.  Tiyppery  52  N.  Y.  556.) 

Henry  A.  Forster  for  respondents.  The  court  did  not  err 
in  refusing  to  charge  that  ^^  the  plain  meaning  of  the  contract 
of  sale  is  that  all  the  goods  in  the  premises  of  the  plaintiffs  on 
the  20th  day  of  June,  1883,  were  sold  to  the  defendants/' 
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and  that  "the  words  *  goods  on  hand'  mean  goods  physically 
in  the  premises  at  the  time  of  the  use  of  such  words."  {RandaU 
V.  Pack^K/rd^  142  N.  Y.  47,  55-57;  GKdlk  v.  CJiajmian,  126 
id.  215,  223,  224 ;  Hiokenhottom  v.  i>.,  Z.  d&  W.  R.  Co,,  122 
id.  91,  98-100;  Losee  v.  Buchanan,  51  id.  492;  Caldwell  v. 
iT.  J.  S.  Co,,  47  id.  282,  286,  287 ;  Sperry  v.  Miller,  16  id.  413 ; 
Hine  v.  Bowe,  114  id.  357  ;  Raymond  v.  Richm&nd,  88  id. 
671  ;  O'ConneU  v.  People,  87  id.  377,  381 ;  Kissenger  v.  JT. 
r.  cfe  ^.  ^.  ^.  (%.,  56  id.  538,  543;  Holhrooh  v.  U.  <kS. 

B.  R.  R.  Co,,  12  id.  236 ;  Kelly  v.  Jackson,  6  Pet.  622.) 
Evidence  that  before  the  execution  of  the  contract  of  sale  the 
defendants  knew  that  the  plaintiffs  intended  to  remove  part 
of  the  goods,  and  assented  to  such  removal,  was  competent  as 
part  of  the  evidence  to  prove  the  agreement  for  a  rescission  6f 
the  contract  of  sale.  {Woodruff  y.  L  F,  Ins,  Co.,  83  N.  Y. 
134 ;  McNaUy  v.  P,  Ins,  Co,,  137  id.  389 ;  Forward  v.  C. 
Ins,  Co,,  142  id.  382.)  The  jury  were  not  bound  to  award  the 
defendants  the  full  amount  of  their  counterclaim.  {Blade 
V.  Nolamd,  12  Wend.  173 ;  Riggs  v.  Tayloe,  9  Wheat.  488, 
487 ;  Byrnes  v.  Byrnes,  102  !n.  Y.  5,  9,  10.)  The  plaintiffs 
were  entitled  to  recover  the  contract  price  of  the  goods 
received  by  the  defendants,  less  the  defendants'  damages  for 
the  non-delivery  of  the  goods  they  did  not  receive,  and  the 
court  properly  denied  the  motions  to  dismiss  the  complaint, 
because  the  reasonable  value  of  the  goods  delivered  had  not 
been  proved.  {Avery  y.  WiUson,  81  N.  Y.  341,  348 ;  DalzeU 
V.  F,  W.  Co,,  138  id.  285,  290;  Parhe  v.  F,  A,  T,  Co,,  120 
id.  51,  54,  57  ;  Eechnann  v.  Pinhney,  81  id.  211,  213,  214 ; 
Cassidy  v.  Le  Fevre,  45  id.  562,  566 ;  Krom  v.  Levy,  3  T.  & 

C.  705,  708 ;  VanderUU  v.  E,  I,  Works,  25  Wend.  666 ; 
Crouch  V.  Gutman/n,  134  N".  Y.  45,  51 ;  Flaherty  v.  Miner, 
123  id.  382,  388 ;  N'olan  v.  Whitney,  88  id.  648  ;  Woodward 
V.  Fuller,  80  id.  312,  315,  316 ;  Phillip  v.  OalUmt,  62  id. 
256,  264;  PuOmum  v.  Corning,  9  id.  93,  95-99;  Smith  v. 
Brady,  17  id.  173, 174, 182-188 ;  CaUin  v.  T(^ias,  27  id.  217, 
222 ;  Kein  v.  Tripper,  52  id.  555 ;  Mead  v.  Degolyer,  16 
Wend.  632;  Champli/n  v.  Rowley,  18  id.  187;  Paige  v.  OUy 
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5  Den.  406.)  The  measure  of  damages  on  the  defendants' 
counterclaim  was  the  difference  between  the  contract  price 
of  the  goods  which  were  not  delivered  and  the  mar- 
ket value  of  those  goods,  and  evidence  of  the  specu- 
lative and  conjectural  profits  the  defendants  might  have 
made  from  the  sale  of  goods  was  properly  excluded. 
{McKnight  v.  Dunlop^  6  N.  Y.  537,  644 ;  D(ma  v.  Fiedler ^ 
12  id.  40,  47,  51 ;  Pa/raona  v.  Sutton,  m  id.  92,  96 ;  Cahen 
V.  Piatt,  69  id.  348,  351 ;  Reverts  v.  Berijamm,  124  U.  S. 
70,  73 ;  Grwnd  Tower  Co.  v.  Phillips,  23  Wall.  472,  479, 
480;  2  Sedg.  on  Dam.  [8th  ed.]  §§  734,  736;  St&oens  v. 
Ziford,  7  N.  H.  360,  366,  367 ;  Cqfidd  v.  Clark,  2  Col.  102, 
106,  107 ;  Fvrlonff  v.  PoUeys,  30  Maine,  491,  493 ;  Benj.  on 
Sales  [Bennett's  6th  Am.  ed.],  §  870,  pp.  867,  902 ;  2  Benj.  on 
Sales  [Corbin's  6th  Am.  ed.],  §  1306.)  The  defendants  waived 
the  non-delivery  of  part  of  the  goods,  and  the  court  properly 
charged  that  if  they  waived  the  incomplete  delivery  they 
became  liable  to  pay  for  the  goods  they  received,  less  the 
damages  resulting  from  the  non-delivery  of  the  remainder. 
{Avery  v.  Willeon,  81  N.  Y.  341 ;  Morris  v.  Bexford,  18  id. 
552,  657 ;  Bodermund  v.  Cla/rk,  46  id.  354,  357 ;  Fowler  v. 
B.  S.  Bank,  113  id.  460,  455-459 ;  Conrow  v.  ZitOe,  115  id. 
887,  394;  Terry  v.  Munger,  121  id.  161,  167,  168.)  The 
defendants  rescinded  the  contract  of  sale  as  to  the  goods  they 
were  hired  to  deliver  to  third  persons,  and  the  charge  that  if 
they  acquiesced  in  and  assented  to  the  non-delivery  of  any 
goods  that  were  contracted  to  be  sold  and  delivered,  that  was 
a  modification  of  their  original  contract,  and  they  cannot 
recover  damages  for  such  non-delivery,  was  right.  {0,  P.  B. 
B.  Co.  V.  Forrest,  128  N.  Y.  83 ;  SturtevarU  v.  Orser,  24  id. 
538,  540-546 ;  Ash  v.  Putnam,  1  Hill,  303,  309,  310 ;  JTealy 
V.  UUy,  1  Cow.  345,  352,  353;  Folsom  v.  Cornell,  150  Mass. 
115,  118,  119 ;  Story  on  Sales,  §  419 ;  1  Benj.  on  Sales  [6th 
Am.  ed.]  §§  782-785 ;  FuUager  v.  BevUle,  3  Hun,  600-602 ; 
De  Peyster  v.  Pul/oer,  3  Barb.  284,  287 ;  Tice  v.  Zinsser,  76 
N.  Y.  549,  552 ;  Gerard's  Titles  to  Keal  Estate  [2d  ed.],  479 ; 
Alden  v.  Thurber,  149  Mass.  271.) 
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Peckham,  J.  This  action  is  brought  by  the  executrix  and 
the  executor  of  the  will  of  Alfred  Brady,  deceased,  against 
the  defendants  to  recover  from  them  the  contract  price  of  cer- 
tain articles  alleged  to  have  been  sold  by  the  plaintiflEs  to  them 
in  .1883.  Alfred  Brady,  prior  to  his  decease  in  January,  1883, 
had  carried  on  the  business  of  making  and  selling  plumbers' 
castings  at  a  foundry  and  warerooms  in  New  York  city. 
After  his  death  the  executrix  and  executor  determined  to  sell 
the  plant  and  also  the  materials  on  hand  at  the  time.  They 
effected  a  contract  with  the  defendants  by  which  the  latter 
purchased  the  plant  at  a  price  agreed  upon  and  also  leased  the 
foundry  from  the  plaintiffs  from  the  day  of  the  sale  in  June, 
1883,  up  to  the  1st  of  January,  1884.  On  the  20th  day  of 
June,  1883,  the  parties  entered  into  another  contract  by  which 
the  plaintiffs  sold  to  the  defendants  their  stock  and  executed 
an  assignment  thereof  as  follows : 

"  Sold  to  Cassidy  &  Adler  the  entire  manufactured  stock, 
in  good  condition,  consisting  of  pipes,  fittings,  fines,  etc.,  now 
on  hand  at  foundry  and  storerooms  on  Fifty-fifth  and  Fifty- 
sixth  streets.  Tenth  and  Eleventh  avenues.  The  price  on  same 
to  be  eighty  (80)  per  cent  from  the  list  price,  besides  the  sum 
of  $700 ;  the  stock  to  be  taken  without  tarring  and  to  be  left 
on  premises,  the  same  to  be  paid  for  in  cash.  The  receipt  of 
$100,  as  part  payment  of  same,  i^  hereby  acknowledged. 

"LWINTERBOTTOM, 

Certain  portions  of  the  property  were  delivered  to  and  taken 
possession  of  by  the  defendants,  while  another  portion,  con- 
sisting of  certain  pipes  and  other  materials,  were  omitted  from 
the  inventory  which  was  taken  immediately  after  the  bill  of 
sale,  and  were  not  received  by  the  defendants,  but  most  of 
them  were  delivered  to  other  parties  under  a  claim  made  by 
the  plaintiffs  that  at  the  time  of  the  execution  of  the  bill  of 
sale  such  goods  so  delivered  to  those  third  parties  had  been  sold 
to  them.  The  case  has  been  twice  tried  and  has  been  once 
before  in  this  court  (104  N.  Y.  147).     Upon  the  first  trial  the 
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plaintiffs  claimed  the  right  to  give  parol  evidence  in  regard  to 
the  meaning  of  the  contract  above  set  forth  so  far  as  to  allow 
the  jury  to  determine  what  the  parties  meant  by  the  terms, 
"the  entire  manufactured  stock  in  good  condition  on  hand  at 
the  foundry."  The  courts  below  permitted  evidence  of  that 
kind  to  be  given  and  the  plaintiffs  attempted  to  show  that  this 
language  was  not  intended  to  mean  that  portion  of  the  stock 
which  was  on  hand  in  the  foundry,  but  which  the  plaintiffs 
had  sold  or  agreed  to  sell  to  third  parties  and  which  was  to  be 
delivered  to  them  in  accordance  therewith.  The  inventory 
which  was  made  showed  that  the  net  price  of  the  property 
included  therein  was  nearly  $12,000.  The  defendants  claimed 
that  the  property  which  was  not  included  in  the  inventory  and 
which  was  not  delivered  to  them  consisted  proportionally  of 
the  most  valuable  part  of  the  stock,  and  they  claimed  damages 
for  its  removal  from  the  foundry.  '  Upon  appeal  to  this  court 
it  was  held  that  the  contract  was  entirely  plain  on  its  face  and 
that  parol  evidence  was  not  admissible  for  the  purpose  of 
explaining  or  altering  its  obvious  meaning ;  that  the  language 
used  embraced  all  the  stock  on  hand  at  the  time  of  the  execu- 
tion of  the  bill  of  sale  to  which  tlie  plaintiffs  had  a  legal  title 
and  which  they  were  entitled  to  dispose  of  to  the  defendants, 
and  that  even  if  a  valid  executory  contract  of  sale  had  been 
made  by  the  plaintiffs  to  third  persons  prior  to  the  sale  to  the 
defendants,  tliose  third  persons  acquired  no  title  to  any  specific 
property,  and  on  the  refusal  of  the  vendors  to  fill  the  orders 
they  had  only  a  right  of  action  for  damages,  the  legal  title  to 
the  property  remaining  in  the  vendors,  and  they  were  bound 
to  deliver  it  to  the  defendants  under  this  contract. 

The  judgment  was,  therefore,  reversed  and  a  new  trial 
granted.  The  plaintiffs  had  never  pretended  that  the  defend- 
ants had  received  all  the  goods  which  were  in  fact  on  hand  at 
the  foundry  at  the  time  of  the  execution  of  tlie  contract  of 
sale,  but  they  had  claimed  on  the  trial  that  that  contract,  when 
properly  construed,  did  not  call  for  such  of  the  goods,  which, 
although  on  hand  at  the  foundry,  had  at  the  time  of  this  con- 
tract been  already  sold,  or  contracted  to  be  sold,  to  other  par- 
SlCKELS— YoL.  C.  23 
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ties.  The  parol  evidence  whicli  they  offered  was,  therefore, 
addressed  to  the  object  of  explaining  the  meaning  of  the  lan- 
guage of  the  written  bill  of  sale  as  in  accordance  with  the 
contention.  As  this  court  held  that  evidence  of  that  nature 
was  incompetent  for  any  purpose  of  explaining  the  meaning 
of  the  writing,  the  plaintiffs  were  compelled  to  find,  if  pos- 
sible, some  other  ground  upon  which  to  recover  payment  for 
goods  which  they  had  in  fact  sold  and  delivered  to  defendants, 
and  for  which  they  had  never  been  paid  anything  but  the 
original  $100  upon  the  execution  of  the  contract.  The  com- 
plaint was,  therefore,  amended  by  inserting  an  allegation  that 
the  defendants  received  all  the  goods  which  were  spoken  of  in 
the  inventory,  and  which  did  not  inchide  the  omitted  goods, 
and  accepted  and  appropriated  the  inventory  goods  without 
intimating  to  the  plaintiffs  that  they  were  received  or  accepted 
with  any  conditions  whatever,  and  without  any  intimation  or 
notice  to  the  plaintiffs  that  they  should  not  tliereby  consent  to 
become  liable  to  pay  for  the  articles  so  delivered  and  accepted, 
unless  the  other  articles  were  also  received ;  and  the  plaintiffs 
alleged  that  the  defendants  waived  the  condition  that  all  the 
goods  included  in  the  agreement  and  on  hand  at  the  time  of  its 
execution  should  be  delivered  before  they  should  become  liable 
to  pay  the  contract  price  for  the  part  that  actually  was  deliv- 
ered, and  that  they  only  reserved  the  right  to  claim  and  receive 
from  the  plaintiffe  the  damages  which  they  had  sustained  by 
the  plaintiffs'  failure  to  deliver  all  the  goods.  Upon  this  plead- 
ing the  parties  went  to  trial  the  second  time.  Upon  that  trial 
the  plaintiffs  proved,  under  the  objection  and  the  exception  of 
the  defendants,  that  during  the  negotiations  which  resulted  in 
the  written  bill  of  sale,  it  was  spoken  of  and  understood 
between  the  parties  that  the  plaintiffs  had  then  sold  or  agreed 
to  sell  a  certain  portion  of  the  goods  which  were,  by  the  terms 
of  the  bill  of  sale,  included  in  the  sale  to  the  defendants ;  and 
that  such  sale  was  assented  to  and  acquiesced  in  by  the  defend- 
ants ;  that  subsequent  to  the  execution  of  the  contract  of  sale 
the  defendants  themselves  assisted  in  making  delivery  of  some 
of  those  goods  to  vendees  thereof,  and  that  just  prior  to  the 


1895.]  Bbady  et  al.  v.  Cassidy  et  al.  179 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Peckham,  J. 

execution  of  the  bill  of  sale  certain  of  the  goods  had  been 
piled  up  and  marked  as  having  been  sold  to  other  parties,  and 
that  one  of  the  plaintiffs  had  said  to  one  of  the  defendants 
that  sales  were  going  on  quite  rapidly,  and  unless  they  agreed 
pretty  soon  they  would  have  nothing  to  purchase,  and  the 
defendant  replied  that  the  more  was  sold  to  others  the  less 
they  would  have  to  pay  for.  The  plaintiffs  also  gave  evidence 
that  the  delivery  of  the  goods  mentioned  in  the  inventory  was 
received  by  the  defendants  as  a  fulfillment  of  the  requirements 
of  the  bill  of  sale,  and  that  they  acquiesced  in  such  partial 
delivery  as  a  delivery  under  tlie  terms  of  the  contract,  and 
only  claimed  that  they  were  entitled  to  certain  damages  which 
resulted  from  the  omission  of  the  plaintiffs  to  deliver  all  the 
goods,  as  provided  for  in  the  contract.  All  this  evidence  the 
defendants'  counsel  claims  was  in  direct  violation  of  the  rule 
laid  down  by  this  court  when  this  case  was  here  on  a  former 
appeal.  If  it  had  been  offered  and  received  for  the  purpose 
of  thereby  explaining  the  meaning  or  altering  the  effect  of  the 
written  contract  that  was  entered  into  between  the  parties,  such 
ruling  would  have  been  clearly  erroneous,  and  in  direct  oppo- 
sition to  the  ruling  of  this  court ;  but  it  frequently  occurs  that 
evidence  which  is  improper  for  one  purpose  may  be  very  mate- 
rial and  competent  for  another,  and  cases  are  constantly  aris^ 
ing  where  evidence  is  thus  admitted.  In  this  case  it  is  clear 
that  it  was  admitted  for  the  purpose  of  proving  the  allega- 
tion in  the  complaint,  which  sets  up  substantially  a  waiver  by 
defendants  of  full  performance  of  the  contract  on  the  part 
of  the  plaintiffs.  The  contract  in  question  contemplated  one 
single  delivery  of  the  goods  mentioned  in  the  contract,  and 
on  hand  in  the  foundry  at  the  time  of  its  execution.  If  but 
a  portion  of  the  goods  were  delivered  and  nothing  said  by  the 
defendants  in  regard  to  tiie  necessity  for  the  delivery  of  the 
balance  of  the  goods  before  they  were  to  be  called  upon  for 
payment,  or  if  there  were  no  evidence  other  than  the  fact 
that  a  portion  of  the  goods  only  had  been  delivered,  there 
would  be  no  ground  whatever  upon  which  to  base  any  claim 
that  the  defendants  waived  the  full  compliance  with  the  terms 
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of  the  contract  by  the  plaintiffs.  If,  however,  the  facts  above 
stated  were  proved,  tliere  would  be  sufj^cient  foundation  upon 
which  to  rest  the  allegation  of  a  waiver  on  the  part  of  tlie 
defendants,  as  alleged  in  the  amended  complaint.  It  is  no 
objection  to  evidence  which  characterizes  and  explains  the 
facts  which  occurred  at  the  time  of  the  delivery  of  a  portion 
only  of  the  goods,  that  such  explanatory  matters  occurred 
before  or  at  the  time  of  the  execution  of  the  contract  itself, 
and  not  at  the  time  when  the  partial  delivery  was  made.  If 
the  facts,  whenever  they  occurred,  tend  to  explain  the  circum- 
stances attending  the  failure  to  deliver  all  the  goods  and  to 
show  that  such  failure  was  understood,  acquiesced  in  and 
assented  to  by  the  defendants,  the  evidence  itself  is  compe- 
tent. The  evidence  given  on  the  part  of  the  plaintiffs,  if 
believed  by  the  jury,  was  sufficient  to  constitute  a  waiver  by 
the  defendants  of  the  full  performance  of  the  contract  by  the 
delivery  of  all  the  goods  included  in  its  terms,. and  it  was 
sufficient  to  justify  the  jury  in  finding  for  the  plaintiffs  in  the 
amount  of  the  contract  price  for  all  the  goods  actually  deliv- 
ered, deducting  therefrom  the  defendants'  damages  resulting 
from  the  failure  to  deliver  the  balance.  {Avery  YAVUUoriy 
81  N.  Y.  341 ;  Parke  v.  FrancchAmerican^  etc.^  Co.^  120  id. 
51-56  ;  Ths  Fahys  Watch  Case  Co.,  138  id.  285-290.) 

Another  ground  for  questioning  the  correctness  of  this 
judgment  is  stated  in  the  alleged  refusal  of  the  court  to 
instruct  the  jury  that  the  plain  meaning  of  the  contract  was 
that  all  the  goods  on  the  premises  were  sold,  that  the  words 
"  goods  on  hand  "  meant  goods  physically  in  the  premises  at 
the  time.  This  request  was  made  as  referring  to  the  goods  on 
hand  in  the  foundry  at  the  time  of  the  execution  of  tlie  bill  of 
sale  and  it  was  in  reference  to  the  goods  which  the  defendants 
were  entitled  to  receive  and  to  have  delivered  to  them  under 
the  contract.  If  the  court  had  made  no  prior  reference  to 
this  contract  and  its  meaning  and  the  obligations  of  the  par- 
ties arising  out  of  its  execution,  and  had  refused  to  charge  as 
requested,  the  defendants  would,  have  had  a  good  exception. 
Upon  reading  through  the  charge  of  the  learned  judge  we 
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think  that  the  rights  of  the  parties  as  governed  by  the  terms 
of  the  contract  were  correctly  stated  and  that  the  defendants 
suffered  no  harm  by  the  refusal  of  the  court  to  charge  in  the 
language  of  the  request.  There  was  really  no  doubt  or  dis- 
pute in  regard  to  the  meaning  of  the  contract  and  the  whole 
question  in  difference  between  the  parties  rests  substantially 
upon  the  issue  of  waiver  and  as  to  the  real  damages  which  the 
defendants  had  sustained  by  the  failure  to  deliver  certain 
goods  which  were  known  and  in  regard  to  which  there  was 
substantially  no  dispute  whatever. 

It  is  claimed  that  by  the  charge  of  the  learned  judge  the 
jury  was  permitted  to  say  whether  the  conti*act  embraced  the 
omitted  goods.  We  think  this  is  incorrect.  What  they  were 
called  upon  to  decide  was  whether  there  had  been  any  failure 
to  deliver  all  the  goods  mentioned  in  the  contract  and  if  there 
had  been  such  failure  whether  the  defendants  had  waived  full 
performance  and  whether  they  had  been  damaged  and  the 
extent  of  such  damage  by  plaintiff's  failure.  All  the  mer- 
chandise which  the  plaintiffs  contracted  to  deliver  was  cor- 
rectly stated  by  the  court.  What  portion  they  did  deliver 
was  submitted  to  the  jury  for  its  detennination,  as  was  also 
the  question  whether  the  defendants  waived  the  delivery  of 
tjiat  portion  which  the  plaintiffs  omitted  in  the  inventory,  and 
then  the  further  question  of  the  damage  sustained  by  the 
defendants  was  also  submitted.  This  was  a  fair,  while  at  the 
same  time,  a  correct  and  legal  interpretation  of  the  obligations  of 
the  parties  and  the  verdict  of  the  jury  ought  not  under  such 
circumstances  to  be  interfered  with,  unless  some  error  has 
been  committed  of  so  material  a  nature  as  to  cause  injustice 
to  the  defendants. 

f  The  point  that  the  plaintiffs  should  not  have  been  per- 
mitted to  recover  anything  on  account  of  the  goods  delivered 
without  proof  as  to  their  value  is  not  well  taken.  The 
defendants  claim  on  this  proposition  that  the  plaintiffs  failed 
to  comply  with  the  terms  of  the  contract  in  that  they  failed  to 
deliver  all  the  merchandise  included  in  its  terms,  and  by  rea- 
son of  such  failure  they  are  not  entitled  to  recover  the  con- 
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tract  price  of  any  goods  which  they  did  deliver,  but  are  to  be 
limited  to  a  quantum  tn^ruit.  The  answer  to  this  objection 
has,  I  think,  already  been  given,  and  it  consists  in  the  fact 
which  the  jury  were  permitted  to  find  from  the  evidence  that 
the  defendants  waived  the  full  performance  of  the  contract  by 
the  plaintiffs  and  received  the  goods  actually  delivered  as  a 
delivery  under  such  contract,  and  at  the  contract  price,  and 
they  are,  therefore,  liable  to  pay  such  price  after  deducting 
defendants'  damages.  {Avery  v,  Willson^  81  N .  Y.  341,  and 
other  cases  cited,  supra.) 

The  actual  receipt  of  the  goods  under  the  contract,  as  the 
compliance  called  for  by  the  contract  subject  to  the  reduction 
spoken  of,  was  valid  and  binding  as  a  waiver  when  f lilly  exe- 
cuted and  assented  to  by  all  parties. 

The  otlier  questions  which  the  defendants  have  argued  we 
have  regarded  with  care,  but  do  not  find  any  errors  in  the 
rulings  of  the  court  below  which  call  for  a  reversal  of  the 
judgment.  The  contract  was  entered  into  nearly  twelve 
years  ago,  and  with  the  exception  of  the  $100  spoken  of  in 
the  contract  itself,  the  defendants  have  paid  nothing  for  tLe 
goods  actually  received  by  them.  We  think  the  amount  of 
the  damages  allowed  to  the  defendants  by  the  jury  was  sup 
ported  by  some  evidence,  and  that  the  resulting  verdict  wliich 
they  have  agreed  upon  in  favor  of  the  plaintiffs  ought  not  to 
be  disturbed. 

The  judgment  appealed  from  should,  therefore,  be  afprmed. 

All  concur. 

Judgment  affirmed. 

146    182 

^^  ^^^     Francisco  Roc  a  et  al..  Respondents,  v.  Anna  D.  Byrne,  as 
2gj  ^jg  Executrix,  etc.,  Impleaded,  etc.,  Appellants.  • 

A  principal  is  entitled  in  all  cases  to  re-claim  his  property  intrusted  to  his 
agent,  or  the  avails  thereof  if  it  l;as  been  converted  into  money,  where 
he  can  trace  the  property  or  its  avails,  whether  in  the  hands  of  the  agent, 
his  representative  or  a  third  person. 

Where,  therefore,  the  principal  is  able  to  trace  a  remittance  of  bills  of 
exchange  sent  to  his  agent  for  the  purpose  of  putting  the  latter  in  funds 
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to  meet  expenditures  and  liabilities  incurred  by  him,  and  the  remittance 
is  in  excess  of  what  was  needed  to  discharge  the  principal's  indebtedness 
in  account  with  the  agent,  and  where  the  principal  is  able  to  distinguish 
with  absolute  certainty  the  moneys  deposited  in  bank  as  such  avails,  he 
is  entitled  to  recover  the  same ;  and  this,  although  the  avails  were  depos- 
ited to  the  credit  of  the  agent's  private  account. 

B.,  in  his  lifetime,  was  the  agent  in  the  city  of  New  York  for  plaintiffs, 
who  were  carrying  on  business  in  Ecuador.  Plaintiffs  consigned  merchan- 
dise to  B.  for  sale,  the  proceeds  being  credited  to  their  account.  B.  pur- 
chased goods  for  plaintiffs,  which  were  paid  for  out  of  the  avails  of  such 
sales,  or  by  bills  of  exchange  drawn  on  plaintiffs;  they  also  drew  bills  on 
B.,  which  he  accepted,  paid  and  charged  to  their  account.  The  accounts 
were  settled  semi-annually.  B.  kept  his  bank  account  with  defendant, 
the  C.  E.  Bank,  to  the  credit  of  which  his  own  moneys  as  well  as  those 
belonging  to  plaintiffs  were  deposited.  Prior  to  his  death  he  himself, 
and,  aft«r  such  death,  persons  claiming  to  act  for  his  estate,  received 
from  plaintiffs  bills  of  exchange,  the  avails  of  which  were  deposited  to 
said  account.  B.  died  insolvent.  In  an  action  brought  to  compel  said 
bank  to  pay  from  the  balance  standing  to  the  credit  of  B.  in  said  bank 

•  account,  which  balance  it  appeared  was  wholly  derived  from  the  avnilw 
of  said  bills  of  exchange,  a  balance  due  plaintiffs  on  their  account  with 
B.,  IiM,  that  while  aa  between  plaintiffs  and  B.  the  relation  of  debtor 
and  creditor  existed  according  as  the  accounts  showed  a  balance  due  to 
the  one  or  the  other,  this  did  not  affect  the  fact  that  the  relation  was 
of  a  fiduciary  character  ;  that  the  avails  of  the  bills  in  excess  of  what 
was  due  B.  belonged  to  plaintiffs,  and  they  had  the  right  in  equity  to 

.  follow  them ;  that  the  fact  that  such  avails  were  deposited  to  the  credit 
of  B.'s  account  did  not  affect  the  question  as  to  whom  they  belonged  ; 
and  that  plaintiffs  were  entitled  to  the  relief  sought. 

Reported  below,  68  Hun,  502. 

(Argued  February  6,  1895 ;  decided  February  36,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered  upon 
an  order  made  April  14,  1893,  which  affinned  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  action  is  brought  against  the  executrix  of  Daniel  Byrne, 
deceased,  and  the  Corn  Exchange  Bank,  to  obtain  a  judgment 
directing  the  latter  to  pay  to  the  plaintiffs  certain  moneys 
standing  to  the  credit  of  the  deceased  ;  claimed  by  them  to  be 
the  proceeds  of  certain  drafts  transmitted  to  the  deceased  as 
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their  agent  and  to  have  been  received  by  him  in  such  fiduciary 
capacity.  The  following  were  the  facts :  The  plaintiffs  were 
co-partners,  carrying  on  business,  under  the  firm  name  of 
Boca  &  Henriqiies,  at  Guayaquil,  Ecuador.  In  February, 
1888,  Daniel  Byrne  became  their  agent  in  New  York  city  and 
continued  as  such,  until  his  death  on  August  2d,  1891.  The 
plaintiffs  were  accustomed  to  consign  merchandise  to  Byrne 
for  sale,  the  proceeds  of  which  were  credited  to  the  account 
of  the  principals.  Byrne  also  purchased  goods  at  the  city  of 
New  York  for,  and  shipped  them  to  the  plaintiffs,  which  were 
paid  for  by  the  avails  of  goods  consigned  to  and  sold  by  Byrne, 
and  by  bills  of  exchange  sent  to  him  by  the  plaintiffs.  The 
plaintiffs  were  also  accustomed  to  draw  bills  on  Byrne,  which 
he  accepted,  paid  and  charged  to  their  account,  and  interest 
was  charged  on  the  balances  against  whichever  party  happened 
te  be  the  debtor.  Every  six  months  the  account  was  settled. 
On  June  30,  1891,  a  settlement  was  had  of  all  unsettled  mat- 
ters, and  a  balance  of  $24,953.63  was  found  to  be  due  to 
Byrne.  Six  bills,  amounting  to  $9,721.58,  drawn  by  plaintiffs, 
accepted  by  Byrne  and  charged  in  the  account  of  June  30th, 
fell  due  after  that  date,  but  were  not  paid  by  Byrne,  and  were 
thereafter  paid  by  the  plaintiffs,  which  reduced  their  indebt- 
edness to  him  to  $15,232.05.  Between  June  20th  and  August 
1,  1891,  the  plaintiffs  sent  Byrne  nine  bills  drawn  on  various 
persons  and  firms  amounting  to  $18,313.69,  which  he  and  his 
representative  received  and  collected,  so  that  the  balance  due 
from  his  estate  when  this  action  was  begun  was  $3,081.64. 
During  the  period  covered  by  the  transactions  involved  in 
this  litigation,  Byrne  kept  an  account  with  the  Corn  Exchange 
Bank,  to  the  credit  of  which  all  his  own  money,  as  well  as  the 
avails  of  merchandise  and  bills  of  exchange  received  from  the 
plaintiffs,  were  deposited,  and  against  which  he  drew  for  his 
own  account  and  benefit,  and  also  in  conducting  the  business 
of  the  plaintiffs.  On  July  25, 1891,  Byrne  received  from  the 
plaintiffs  two  bills  of  exchange  amounting  to  $2,774.26,  which 
on  that  day  he  deposited  in  said  bank  to  the  credit  of  his 
account.     On  July  30, 1891,  he  received  from  plaintiff  a  bill  of 
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exchange  for  $2,000,  which  on  the  same  day  he  deposited  in 
said  bank  to  his  credit.  On  August  2,  1891,  Byrne  died 
insolvent.  On  August  5,  1891,  some  person  claiming  to  act 
for  the  estate  of  Byrne  received  from  the  plaintiffs  a  bill  of 
exchange  for  $440,  the  avails  of  which,  amounting  to  $439.63, 
were  on  the  same  day  deposited  to  the  credit  of  said  account 
in  said  bank,  and  on  August  31,  1891,  some  person  claiming  to 
act  for  the  estate  of  Byrne  received  from  the  plaintiffs  a  bill 
of  exchange  for  $600,  the  avails  of  which  were  on  the  same 
day  deposited  to  the  credit  of  said  account  in  said  bank.  The 
bills  described,  aggregating  $5,313.89,  were  four  of  the  nine 
bills  which  aggregated  $18,313.69.  When  the  action  was  com- 
menced the  balance  of  $4,514,05,  in  the  defendant  bank  to  the 
credit  of  the  deceased,  or  of  his  estate,  was  derived  from  the 
four  above-mentioned  bills  of  exchange.  The  plaintiffs  had 
judgment  in  their  favor  at  the  Special  Term;  which  was 
affirmed  on  appeal  to  the  General  Term ;  and  the  defendant 
appeals  to  this  court. 

Theron  G.  Strong  for  appellant.  The  proceeds  of  the 
drafts  in  question  were  not  impressed  with  a  trust  in  favor  of 
the  plaintiffs,  but  were  in  reality  a  part  payment  on  running 
account  of  a  balance  due  from  plaintiffs  to  Byrne.  (Cowper- 
thwaite  V.  Sheffield,  3  N.  Y.  243 ;  People  v.  M.  cfe  M.  Bank, 
78  id.  269.)  The  course  of  dealing  between  the  plaintiffs  and 
Daniel  Byrne,  and  the  instructions  given  by  the  plaintiffs  as 
to  the  disposition  of  the  proceeds  of  the  drafts  in  question, 
show  conclusively  that  the  relation  of  debtor  and  creditor 
only  existed  between  them  as  to  said  moneys,  and  that  the 
same  were  not  impressed  with  a  trust.  {E.  N.  Bank  v.  F. 
N,  Bank,  46  N.  Y.  82;  Butler  v.  Sprague,  66  id,  392; 
Goodrich  V.  Dunhar,  17  Barb.  644 ;  Bu88i7ig  v.  Thompson, 
15  How.  Pr.  97 ;  Dugukl  v.  Edwards,  50  Barb.  288  ;  Baker 
T.  N.  Y.  N.  E.  Bank,  100  N.  Y.  31.) 

Michael    H,     Cardozo    for    respondents.      The    relation 
between  the  parties  was  the  fiduciary  one  of  principal  and 
SiCKELS — YoL.  C.  24 
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agent,  and  the  plaintiflEs  having  traced  the  proceeds  of  their 
drafts  into  the  agent's  bank  account,  they  were  entitled  to 
the  amount  due  them.  {Moffat  v.  FuUon,  132  N.  Y.  507.) 
When  an  agent  receives  money  or  property  from  his  princi- 
pal, they  may  be  reclaimed  as  between  tlie  parties,  and  before 
other  persons  liave  in  good  faith  acquired  rights  in  them,  so 
long  as  the  money  or  the  avails  of  the  property  can  be  traced. 
{Newton  v.  Porter,  69  N.  Y.  133 ;  Van  Alen  v.  A,  N.  Bank^ 
62  id.  1 ;  Cavin  v.  Gleason,  105  id.  256 ;  Holmes  v.  Gilman^ 
138  id.  369 ;  N.  Bank  v.  Im,  Co.,  104  U.  S.  54 ;  U,  S.  T. 
N.  Bank  v.  GiUeapie,  137  id.  411.)  If  Byrne  had  lived  he 
would,  under  the  authorities,  have  been  liable  to  arrest  for  a 
failure  to  pay  over  the  proceeds  of  plaintiffs'  drafts.  (  Wal- 
lace V.  Castle,  14  Hun,  106 ;  Duguid  v.  Edwards,  50  Barb. 
288 ;  Moore  v.  HiUahrdnd,  37  Hun,  491.) 

Gray,  J.  This  is  a  somewhat  peculiar  case  upon  its  facts 
and  the  question  is  whether  the  plaintiffs,  liaving  traced  the 
avails  of  the  drafts,  which  they  had  remitted  to  their  agent, 
shall  liave  them,  as  against  the  claims  of  other  creditors  upon 
the  insolvent  estate  of  Byrne.  The  general  and  well-recog- 
nized rule  is,  and  has  been,  that  a  principal  is  entitled,  in  all 
cases,  when  he  can  trace  his  property,  whether  it  be  in  the 
hands  of  the  agent,  or  of  his  representatives,  or  of  third  per- 
spns,  to  reclaim  it  and  it  is  immaterial  that  it  may  have  been 
converted  into  money ;  so  only  that  it  is  in  condition  to  be  dis- 
tinguished from  the  other  property  or  assets  of  the  agent. 
(Story  on  Agency,  §  231 ;  Tlwmpson  v.  Perkins,  3  Mason, 
232 ;  Robson  v.  Wilson,  1  Marshall  Ins.  295 ;  Van  Alen  v. 
Ainerican  Nat  Bank,  52  N.  Y.  1 ;  Importers^,  etc.,  Bank 
V.  Peters,  123  id.  272.)  The  difficulty,  here  supposed  to  pre- 
vent the  application  of  the  general  rule,  arises  in  the  nature 
of  the  course  of  dealing  adopted ;  which,  as  it  is  argued  on 
behalf  of  the  appellant,  shows  that  the  relation  of  debtor 
and  creditor,  only,  existed  between  the  plaintiffs  and 
their  deceased  agent.  The  moneys,  it  is  insisted,  pro- 
ceeding   from    the    drafts    remitted    to    Byrne,     were    not 
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impressed  Irith  any  trust;  but  were  in  part  payment 
on  account  of  a  balance  due  from  the  plaintiffs.  It  is 
undoubtedly  true  that  tlie  relation  of  debtor  and  creditor 
existed,  according  as  the  state  of  the  accounts  showed  the 
balance  to  he  one  way  or  the  other ;  but  that  fact  was  not 
inconsistent  with,  and  could  not  affect,  the  fact  that  the  rela- 
tion was  also  of  a  fiduciary  character.  Byrne  received  all 
drafts  in  virtue  of  his  agency  and  they,  or  the  proceeds,  were 
received  for  purposes  connected  with  that  agency.  It  was 
not  necessary  that  they  should  have  been  remitted  against  any 
specific  obligations.  They  may  have  been  remitted  generally 
and  generally  credited  in  the  account ;  but  their  purpose  was  to 
discbarge  obligations  incurred,  or  to  be  incurred,  or  disburse- 
ments made,  by  their  agen  t  for  them .  What  was  the  evident,  the 
indisputable  fact  here  ?  Plainly,  that  there  resulted  an  excess, 
over  what  was  incumbent  upon  the  plaintiffs  to  pay,  of  a  sum 
of  money,  which  was  not  Byi-ne's ;  but  which  belonged  to  tlie 
plaintiffs.  This  excess  being  unused,  or  not  required  for  the 
purpose  for  which  remitted,  how  could  Byrne,  or  his  repre- 
sentatives, claim  it,  in  equity  ?  The  legal  title  to  the  moneys 
may  have  been  in  him ;  but  the  right,  in  equity,  to  follow 
them,  as  the  proceeds  of  their  drafts,  was  in  the  plaintiffs.  If 
Byrne,  or  his  representatives,  placed  the  moneys  in  the  bank 
to  the  credit  of  his  account,  that  would  not  affect  the  question 
^  to  whom  they  belonged  beneficially ; .  a  question  which 
equity,  in  a  proper  case,  will  always  inquire  into.  If  received, 
as  here,  in  the  course  of  transactions  between  the  principal 
and  the  agent,  the  character  of  the  moneys  would  be 
unchanged  by  the  deposit ;  provided  they  could  be  identified. 
They  would  still  be  moneys  held  for  the  principal.  However 
peculiar  the  circumstances  here,  from  the  particular  course  of 
pealing,  the  cardinal  fact  stands  out,  that  the  plaintiffs'  prop- 
erty was  sent  to  their  agent,  as  such,  and  for  purposes  com- 
prehended within  the  agency.  The  case  cannot  be  likened  to 
tliat  of  bills  sent  on  general  account  between  a  merchant  and 
his  correspondent ;  nor  to  the  case  of  the  deposit  of  bills  on 
a  general  running  account  with  a  banker  and  without  specific 
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appropriation  to  other  bills.  It  is  more  like  the  case  supposed 
by  Lord  Chancellor  Gotten  ham,  iu  his  opinion  in  Jomhart  v. 

Woollett  (2  Myl.  &  Cr.  390),  who,  stating  the  result  of  the 
law  as  laid  down  in  some  cases  cited,  said :  "  Unless  there  be  a 
contract  to  the  contrary,  if  a  person,  having  an  agent  elsewhere, 
remits  to  him,  for  a  particular  purpose,  bills  not  due,  and  that 
purpose  is  not  answered,  and  then  the  agent  carries  them  to 
account,  and  becomes  a  bankrupt,  the  property  in  the  bills  is  not 
altered,  but  remains  in  the  party  making  the  remittance."     In 

Veil  V.  Adyamiatratora  of  Mitchd  (4  Wash.  C.  C.  105),  the 
plaintiffs  sent  the  defendant's  intestate  two  bills  of  exchange, 
with  instructions  to  remit  the  proceeds.  The  intestate  sold  the 
bills ;  remitting  a  part  of  the  proceeds  of  one ;  but  keeping 
the  rest  and  a  post  dated  check  which  had  been  taken  for  the 
other.  He  died  before  the  maturing  of  the  check  ;  which  was 
collected  by  his  administrators.  On  another  account  the  plain- 
tiffs were  indebted  to  the  intestate  in  a  certain  balance.  The 
intestate  died  insolvent  and  the  question  reserved  for  the  court 
was,  whether  the  plaintiffs  are  entitled  to  recover  the  amount 
of  the  check  and  of  the  unremitted  portion  of  the  proceeds  of 
the  other  note,  after  deducting  what  was  due  upon  another 
account  to  the  intestate.  Mr.  Justice  Washington  rendered 
judgment  for  the  plaintiffs,  upon  the  principle  that,  "  where 
the  principal  can  trace  his  property  into  the  hands  of  his  agent 
or  factor  *  *  *  he  may  follow  it,  either  into  the  hands 
of  the  factor,  or  of  his  legal  representatives,  or  of  his  assigns, 
if  he  should  become  insolvent  or  a  bankrupt." 

If  it  be  objected  that  the  proof  here  is  that  the  bills  were 
not  remitted  for  a  particular  purpose ;  but  generally  on  account 
of  all  obligations  incurred  and  disbursements  made  by  Byrne 
on  account  of  plaintiffs,  I  think  that  is  not  a  substantial  dis- 
tinction. The  remittances  were,  in  fact,  to  an  agent  for  a 
purpose  within  the  scope  of  the  agency  and  to  meet  the  obli- 
gations or  expenditures  incurred  for  the  remitters  by  the  agent. 
I  think,  within  the  stipulated  facts,  the  purpose  of  the  remit- 
tance may  be  regarded  as  a  particular  one.  We  might 
paraphrase  it  as  a  general  remittance  for  the  particular  purpose 
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of  furnishing  moneys  to  the  agent,  to  cover  the  obligations 
and  liabilities  incurred  by  him  as  such. 

If  the  business  relations  between  the  plaintiffs  and  Byrne 
had  been  of  the  character  of  such  wliich  ordinarily  exist 
between  merchants  and  their  correspondents,  there  would  be 
no  case ;  but  it  is  because  Byrne  was  the  plaintiffs'  agent,  that 
property,  received  by  him  for  them,  became  impressed  with  a 
trust  character  and,  if  not  disposed  of,  in  good  faith,  to  others, 
and  if  distinguishable  from  the  agent's  property,  could  be 
re-claimed  by  the  principal,  as  against  the  general  creditors 
of  the  agent.  I  am  unable  to  see  that,  in  truth,  the  nature  of 
the  dealings  between  the  parties,  of  which  so  much  has  been 
made,  necessarily  did  deprive  their  relations  of  their  fiduciary 
character.  The  manner  of  his  keeping  the  account,  or  of 
stating  half-yearly  balances,  and  the  general  nature  of  a  remit- 
tance to  him  upon  account,  are  facts,  which  need  not  have 
changed  and,  in  my  opinion,  did  not  change  the  fiduciary 
nature  of  the  relation  held  by  Byrne  to  the  plaintiffs.  Under 
the  conceded  facts  of  the  case,  whatever  lie  did,  he  did  as 
their  agent.  The  duties  enumerated  as  devolving  upon  and 
performed  by  him  were  all  consistent  with  his  acting  therein 
as  agent. 

In  the  account  of  June  30th,  1891,  showing  a  balance 
against  the  plaintiffs  of  $24,953.63,  was  included  $9,721.58  of 
acceptances  by  Byrn^,  maturing  after  that  date  and  which  were 
not  paid  by  him,  but  which  were  eventually  paid  and  taken  up 
by  the  plaintiffs.  The  plaintiffs'  indebtedness  to  him  was, 
therefore,  only  $15,232.05.  The  drafts  remitted  by  plaintiffs 
between  June  20th,  1891,  and  August  1st,  1891,  and  realized 
upon  and  credited  to  Byrne's  account  in  the  bank,  amounted 
to  $18,313.69.  There  was,  therefore,  an  excess  over  the 
amount  necessary  to  discharge  the  indebtedness  to  the  agent 
of  $3,081.64.  Can  it  be  said  that  these  moneys  did  not,  in 
equity,  belong  to  the  plaintiffs  ?  I  cannot  see  it  otherwise 
than  in  tliat  light.  I  think  it  is  a  very  plain  case,  where  the 
principal  has  been  able  to  trace  a  remittance  of  bills,  made 
for  the  purpose  of  putting  his  agent  in  funds  to  meet  expendi- 
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tares  and  liabiKties  incurred  on  his  account  and  in  excess  of 
what  was  needed  to  discharge  their  indebtedness  in  account," 
and  where  it  has  been  possible  to  distinguish  the  moneys  in 
bank  as  the  avails  of  those  bills  with  absolute  certainty.  That 
the  proceeds  of  plaintiffs'  drafts  did  not,  by  being  deposited 
to  the  credit  of  Byrne's  bank  account,  lose  their  character,  is 
indisputable.  In  Van  Alen  v.  The  BanJc^  (siipra),  the  money 
sought  to  be  recovered  was  mingled  with  some  of  the  agent'tf 
own  money ;  but  this  was  deemed  of  no  consequence.  The 
controlHng  fact  was  that  the  plaintiffs'  moneys  were  in  the 
bank.  In  that  case  the  authority  of  the  ^tna  Bank  case, 
(46  N.  Y.  82),  was  not  deemed  in  point ;  inasmuch  as  there 
was  no  question  of  title  in  the  plaintiff ;  but,  merely,  of  the 
discharge  by  the  defendant  bank  of  an  obligation  to  a 
depositor. 

I  think  the  aflSrmance  by  the  General  Term  was  correct  and 
that  the  judgment  should  be  affirmed,  with  costs. 

AH  concur. 

Judgment  affirmed. 

167  314  Bridget  Keenan  et  al.,  as  Administratrix,  etc..  Appellants, 
V.  The  New  Yobk,  Lake  Erie  and  Western  Railroad 
Company,  Respondent. 

A  servant  who  sustains  an  injury  from  the  negligence  of  a  superior  agent 
engaged  in  the  same  general  business,  cannot  maintain  an  action  against 
the  common  employer,  although  he  was  under  the  control  of  the  agent 
and  could  not  guard  against  his  negligence. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  K.,  plaintiflFs'  intestate,  it  appeared  that  the  latter  was  a  car  repairer  in 
defendant's  employ.  In  the  repair  yard  where  K.  was  employed  were 
two  tracks  exclusively  for  repairing  cars,  and  another  track  for  cars  need* 
ing  repairs,  upon  which  track  cars  were  shunted  at  all  hours  of  the  day. 
The  repairing  tracks  were  protected  by  flags  when  men  were  at  work 
under  the  cars,  but  no  such  precaution  was  taken  on  the  third  track,  as 
no  repairing  was  done  thereon.  A  large  number  of  men  were  employed 
in  the  yard,  who  were  divided  into  gangs.  K.  was  engaged  in  repairing 
a  car  on  one  of  the  repair  tracks ;  needing  a  bumper  spring,  and,  not 
being  able  to  obtain  it  of  one  of  the  employees  of  defendant,  whose  duty 
it  was  to  furnish  repairing  materials,  or  to  find  one  in  the  yard,  he 
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reported  the  fact  to  T.,  his  gang  boss,  who  directed  him  to  go  to  said 
third  track  and  take  a  spring  from  a  car  thereon.  While  engaged  under 
said  car  in  removing  the  spring  some  other  cars  were  backed  on  the  track, 
moving  that  under  which  K.  was  at  work,  and  he  was  injured.  There 
was  no  evidence  that  it  was  T.*8  duty  to  furnish  materials  required  by 
those  working  under  him.  Held,  that  defendant  was  not  liable:  that 
T.,  when  he  gave  the  direction,  was  in  no  legal  sense  the  represent- 
ative of  defendant,  but  merely  a  fellow-servant  of  K.,  for  whose  negli- 
gence it  was  not  liable. 

(Argued  February  7,  1895;  decided  February  26,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  made  February  1,  1894,  which  reversed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Tlie  action  was  brought  by  John  Keenan,  the  present  plain- 
tiff's intestate,  who  died  after  the  date  of  the  entry  of  judg- 
ment, and  the  present  plaintiff  was  substituted. 

George  W.  Cothran  for  appellants.  Tracy,  in  giving  the 
direction  to  Keenan  to  go  down  on  track  No.  8  and  get  a 
a  spring  for  use  in  repairing  the  car  he  was  at  work  on  repre- 
sented the  defendant.  In  giving  that  order  he  discharged  a 
duty  which  the  law  required  the  master  to  perform  and  the 
latter  is  liable.  {Laning  v.  N,  Y.  C.  R.  It  Co,,  49  N.  Y. 
521 ;  IIofn<igU  v.  N.  T.  C.  R.  R.  Co,,  55  id.  610;  Howd  v. 
M.  C.  R,  R,  Co.,  50  Miss.  178-192 ;  Reusing  v.  Steiiiioay, 
101  N.  Y.  552;  Corcoran  v.  IIolhrooTc,  59  id.  517-520; 
Pantzar  v.  T.  F,  L  M.  Co.,  99  id.  368.)  It  was  the  master's 
duty  to  protect  the  servant.  {McG&vem  v.  C.  V.  R.  R.  Co., 
123  N.  Y.  280 ;  Ahel  v.  D.  d&  //.  C.  Co.,  128  id.  662 ;  Lafrano 
v.  N.  Y.,  etc.,  W.  Co.,  29  K  Y.  S.  K.  557;  130  K  Y.  658; 
BucUey  v.  P.  H.  I.  0.  Co.,  117  id.  645 ;  N.  P.  R.  R.  Co. 
V.  Herlert,  116  U.  S.  642-648 ;  IFoxigh  v.  R.  Co.,  100  id. 
213-217;  DoBinsv.  Broken,  119  N.  Y.  188;  W.  R.  Co.  v. 
McDajiwU,  107  U.  S.  454;  DeGraffY.  N.  Y.  C.  dk  H.  R. 
R.  R.  Co.,  76  N.  Y.  130;  Goodrich  v.  N.  Y.  C.  dh  If.  R. 
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JR.  B.  Co.,  116  id.  402;  P.  Co.  v.  O'Shaiighnesey,  122  Ind. 
588 ;  GoodfeUow  v.  B.  E.  R.  Co.,  106  Mass.  461 ;  Quirk  v. 
Holt,  99  id.  164 ;  Marsh  v.  S.  P.,  etc.^  Ji.  Co.,  32  Minn.  208 ; 
Taylor  v.  K,  etc.,  B.  B.  Co.,  121  Ind.  124;  C,  etc.,  B.  B. 
Co.  V.  Lang,  118  id.  579 ;  Coombs  v.  N.  B.,  etc.,  Co.,  102 
Mass.  572  ;  Haleg  v.  Case,  142  id.  316 ;  Crowley  v.  B.,  etc, 
B.  Co.,  65  Iowa,  658 ;  Abel  v.  President,  etc.,  103  K".  Y. 
581.)  The  master  cannot  delegate  any  one  of  the  duties 
imposed  upon  him  by  law  to  a  servant  of  any  grade  so  as  to 
exonerate  himself  from  responsibility  to  another  servant  who 
has  been  injured  by  its  non-performance.  (Pantzar  v.  T.  F. 
I.  M.  Co.,  99  K  Y.  368;  Bushby  v.  N.  T.,  L.  E.  &  W.  B. 
B.  Co.,  107  id.  374;  Benzing  v.  Steinway,  101  id.  547; 
Fuller  V.  Jewett,  80  id.  46 ;  Nichols  v.  B.  <&  D.  M.  Co.,  53 
Hun,  138  ;  117  N.  Y.  646 ;  Ilankins  v.  K.  Y.,  L.  E.  cfe  W. 
B.  B.  Co.,  142  id.  416 ;  Bernardi  v.  N.  T.  C.  B.  B.  Co.,  60 
N.  Y.  S.  R.  789 ;  Crispin  v.  BabUtt,  81  N.  Y.  516-521 ; 
Corcoran  v.  Holhrook,  59  id.  517 ;  Lougldin  v.  State,  105  id. 
162,  163 ;  McGovern  v.  C.  V.  B.  B.  Co.,  123  id.  280  ;  Fliks 
V.  B.  cfe  A.  B.  B.  Co.,  53  id.  549-553 ;  McCosker  v.  Z.  /. 
B.  B.  Co.,  84  id.  77.)  Keenan,  wlien  he  was  engaged  in  the 
performance  of  the  duty  enjoined  upon  him  by  the  order  of 
Tracy,  had  a  right  to  understand  and  assume  that  the  defend- 
ant, as  master,  had  exercised,  and  would  exercise,  care  and 
diligence  in  protecting  him  from  injury,  from  a  cause  which 
the  exercise  of  proper  care  and  prudence  on  the  part  of  the 
master  would  have  seen  and  guarded  him  against.  {Kain  v. 
Smith,  S9  N.  Y.  375;  Connolly  v.  Poillan,  ^1  Barb.  336; 
41  X.  Y.  619  ;  Jetter  v.  N.  Y.  cfe  //.  B.  Co.,  2  Abb.  Ct.  App. 
Dec.  458;  EllU  v.  N.  Y,  L.  E.  dh  W.  B.  Co.,  95  X.  Y. 
547 ;  Marsh  v.  Chickering,  101  id.  399 ;  Bough  v.  B.  Co., 
100  U.  S.  217;  F.  W.,  etc,,  B.  Co.  v.  Gildersleeve,  33  Mich. 
133 ;  Noyes  v.  Sfnith,  28  Vt.  59-64 ;  24  N.  Y.  414 ;  Zo7^ey 
V.  IlaU,  8  N.  Y.  S.  R.  799 ;  Powers  v.  JV.  Y,  L.  E.  <&  ^Y. 
B.  B.  Co.,  98  N.  Y.  280;  B.  B.  Co.  v.  Fort,  17  Wall.  558; 
Foi^d  v.  F.  B.  B.  Co.,  110  Mass.  260 ;  N.  P.  B.  B.  Co.  y, 
Herbert,  116  U.  S.  642.)     Tracy,  in  giving  the  order,  was  dis- 
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charging  a  duty  which  the  law  imposed  upon  the  defendant, 
and  in  the  performance  of  such  duty  he  was  the  defendant. 
{Booth  V.  B.  &  A.  E.  R.  Co.,  73  N.  Y.  38 ;  FUJee  v.  B.  <& 

A.  a.  B.  Co.,  53  id.  549 ;  Spronff  v.  £.  <&  A.  B.  E.  Co.,  58 
id.  58,  59 ;  Doma  v.  N.  T.  C.  cfe  H.  B.  B.  E.  Co.,  92  id. 
639  ;  Crayzer  v.  Taylor,  10  Gray,  274 ;  FUis  v.  If.  Y.,  L. 
E.  <&  W.  E.  E.  Co.,  95  N.  Y.  546 ;  Strmgham  v.  Stewart, 
100  id.  516 ;  Cone  v.  D.,  L.  cfe  W.  E.  E.  Co.,  81  id.  206 ; 
FuOm-  V.  Jewett,  80  id.  46 ;  O'Lamghlm  v.  N.  T.  C.  t&  H. 
E.  E.  E.  Co.,  113  id.  623 ;  Bemmg  v.  Stemway,  101  id. 
547;  Nary  v.  N.  T.,  O.  db  W.  B.  E.  Co.,  125  id.  759; 
Keegam,  v.  W.  E.  E.  Co.,  8  id.  175  ;  Oriffin  v.  B,  tSs  A.  E. 

B.  Co.,  148  Mass.  133,  145 ;  FrankUn  v.  W.  <Ss  S.  P.  B.  B. 
Co.,  37  Minn.  409 ;  Crutchifidd  v.  E.  <Sb  D.  B.  E.  Co.,  76  N. 

C.  820 ;  lAXby  v.  N,  T.  C.  cfe  M.  E.  B.  E.  Co.,  107  N.  Y.  556.) 

Adelbert  Moot  for  respondent.  As  Tracy  and  his  men 
were  co-employees,  no  cause  of  action  is  established  by  the 
evidence.  A  verdict  should  have  been  directed  for  the 
defendant,  and  the  General  Term  properly  ordered  a  new 
trial  upon  the  exceptions.  {Crispm  v.  BaJMtt,  81 N.  Y.  522 ; 
Mwrphy  V.  B.  dk  A.  E.  B.  Co.,  88  id.  146 ;  Huaaey  v.  Coger, 
112  id.  616 ;  SkOer  v.  Jewett,  85  id.  61 ;  W^>er  v.  Piper,  109 
id,  496 ;  Eoae  v.  B.,  etc.,  E.  E.  Co.,  58  id.  217 ;  Newhauer 
T.  IT.  Y.,  L.  E.  &  W.  E.  E.  Co.,  101  id.  607 ;  WrigU  v.  N. 
Y.  C.  B.  E.  Co.,  25  id.  562 ;  Brick  v.  B.  B.  E.  Co.,  98  id. 
811 ;  MoGosker  v.  L.  I.  B.  E.  Co.,  84  id.  77 ;  2f.  P.  E.  B. 
Co.  V.  HamMy,  154  U.  S.  349 ;  Crown  v.  Orr,  140  N".  Y. 
450;  Mwrphy  v.  N.  Y.  C.  B.  B.  Co.,  11  Daly,  122  ;  Moeller 
T.  Brewster,  131  N.  Y.  606 ;  White  v.  W.  Z.  Co.,  Id.  631 ; 
Marsh  V.  Chickering,  101  id.  396 ;  D(yrr  v.  L.  V.  B.  E.  Co., 
158  Penn.  St.  364.) 

Babtlett,  J.  The  plaintiffs  intestate,  who  was  a  car 
repairer,  brought  this  action  to  recover  damages  for  personal 
injuries  received  by  him  while  working  in  defendant's  repair 
yard  in  Buffalo. 
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The  jnry  rendered  a  verdfct  in  his  favor  for  $10,000,  and 
the  General  Term  of  the  Superior  Court  of  Buffalo  reversed 
the  judgment  on  questions  of  law,  ordering  a  new  trial,  and 
the  intestate's  administratrix  (he  having  died  after  verdict 
rendered)  appeals  to  this  court  giving  the  usual  stipulation  for 
judgment  absolute  in  case  of  affirmance. 

The  facts  in  this  case  are  simple  and  will  be  assumed  as 
stated  by  the  intestate  for  the  purposes  of  this  appeal. 

There  were  three  tracks  running  east  and  west  at  the  place 
in  the  repair  yard  where  deceased  was  working  on  the  day  of 
the  accident;  the  southerly  track  was  No.  21  ;  the  middle 
track.  No.  2 ;  the  north  track,  No.  8.  It  is  undisputed  that 
the  only  entrance  to  these  tracks  was  from  the  east ;  that  No. 
21  and  No.  2  were  used  exclusively  for  repairing  cars,  and 
No.  8  was  known  as  the  "cripple  track,"  on  which  were 
placed  cars  needing  repairs ;  that  the  repairing  tracks  were 
protected  by  flags  when  men  were  at  work  under  the  cars, 
but  no  such  precaution  was  adopted  on  track  No.  8,  as  no 
repairing  was  done  there,  and  cars  were  shunted  thereon  at  all 
hours  of  the  day. 

The  deceased  testified :  "  I  was  working  right  next  to  track 
No.  8  and  within  a  short  distance  for  three  months,  and  saw  cats 
on  that  track  every  day  and  the  way  they  did  business  thefe." 

From  five  hundred  and  fifty  to  nine  hundred  men  >*^ere 
employed  in  the  repair  yards,  and  one  Robert  Gunn  was  fore- 
man in  charge  of  the  repairs  of  cars;  O'Day  was  assistant 
foreman  and  Getz  was  the  man  who  distributed  the  various 
articles  of  hardware  such  as  bumper  springs,  braces,  etc.,  to 
the  men  when  at  work. 

The  men  were  divided  up  into  small  gangs  and  one  Tracy 
was  foreman  or  gang  boss  of  the  gang  in  which  the  intestate 
worked. 

On  the  day  of  the  accident  the  intestate  and  another  man 
were  at  work  repairing  a  car  on  track  No.  2,  and  found  they 
needed  an  eight-inch  bumper  spring ;  the  intestate  appli^ 
to  Getz  for  the  spring  and  was  informed  that  he  did  not  have 
one ;  he  then  went  to  what  was  known  as  the  scrap  pile, 
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which  contained  second-hand  material  of  all  kinds,  and  failed 
to  find  the  required  article  there ;  he  then  reported  these  facts 
to  the  gang  boss,  Tracy,  who  told  him  he  had  better  go  down 
to  J?o.  8  track  and  take  one  from  a  car  there;  in  company 
with  his  fellow-workman  intestate  followed  ont  this  sugges" 
tion,  and  while  under  a  car  on  track  No.  8,  in  the  act  of 
removing  a  bumper  spring,  some  cars  were  backed  in  on  that 
track,  moving  the  car  under  which  intestate  was  working,  and 
inflicting  upon  him  very  serious  and  permanent  injuries. 

The  only  legal  question  in  this  case  is,  did  the  gang  boss, 
Tracy,  in  suggesting  to  the  intestate  to  go  down  on  track  No. 
8  and  get  the  spring;  represent  the  defendant  ? 

It  is  admitted  by  the  learned  counsel  for  the  appellant  that 
there  is  no  direct  evidence  in  the  case  showing  that  it  was 
any  jmrt  of  Tracy's  duty  to  furnish  materials  required  by  the 
workmen  under  him,  but  he  insists  that  the  defendant  having 
failed  to  designate  any  one  person  whose  duty  it  should  be  to 
borrow  springs  from  other  cars  for  temporary  use,  and  still 
continuing  the  business  of  car  repairing,  it  not  only  acquiesced 
in  the  gang  foremen  procuring  such  materials,  but  impliedly 
authorized  them  to  procure  them  wherever  they  could. 

The  appellant's  counsel  also  admits  that  Tracy  was  the  fel- 
low-servant of  the  intestate  in  everything  except  in  the  per- 
formance of  a  duty  which  the  law  imposed  upon  the  defendant, 
viz.,  procuring  materials  for  use. 

We  are  unable  to  adopt  these  views. 

It  would  lead  to  the  establishment  of  an  exceedingly  unsafe 
rule  to  hold  that  a  gang  boss  over  forty  or  fifty  men  could, 
without  direct  authority  from  the  company,  change  the  safe 
and  proper  rules  in  pursuance  of  which  the  work  in  the  repair 
yards  was  conducted,  and  direct  workmen  to  prosecute  their 
labors  under  cars  standing  on  tracks  other  than  the  regular, 
duly  protected  repair  tracks. 

Tracy  was  in  no  legal  sense  the  representative  of  the  defend- 
ant when  he  suggested  to  the  intestate  that  he  should  procure 
a  spring  from  a  car  standing  on  track  No.  8  ;  he  was  a  fellow- 
servant  making  a  very  unwise  and  dangerous  suggestion. 
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A  servant  who  sustains  an  injury  from  the  negligence  of  a 
superior  agent,  engaged  in  the  same  general  business,  cannot 
maintain  an  action  against  their  common  employer,  although 
he  was  subject  to  the  control  of  such  superior  agent,  and  could 
not  guard  against  his  negligence  or  its  consequences.  (Sher- 
ma/n  v.  Boohester  cfe  Syrcumse  R,  B,  Co.^  17  N.  Y.  153 ; 
LougKLvTh  v.  State  of  New  York^  105  id.  159.) 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  directed  for  the  defendant,  with  cdsts. 

All  concur. 

Ordered  accordingly. 
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Mabgabet  E.  Thompson,  as  Administratrix,  etc.,  Bespondent, 
V,  BuFFAix)  Railway  Coacpant,  Appellant. 

A  minor,  although  not  supposed  to  poflsess  the  judgment,  caution  and 
prudence  of  a  person  of  mature  years,  is,  unless  shown  not  to  be  9ui 
juris,  expected  and  required  to  exercise  the  measure  of  care  and  caution 
that  is  common  and  usual  in  one  of  the  same  age. 

While  persons  have  the  right  to  cross  a  street  on  which  a  street  railroad  is 
operated  at  any  place  they  may  select,  and  are  not  confined  to  th|3  street 
crossing,  yet  the  railroad  cars  have  the  preference  between  the  cross- 
ings, and  although  the  "cars  must  be  managed  with  care  so  as  not  to 
/  injure  persons  in  the  street,  yet  pedestrians  must  xise  reasonable  care  to 
keep  out  of  their  way. 

A.,  a  girl  fourteen  years  of  age,  was  playing  with  companions  in  a  city  street 
in  front  of  her  residence,  through  which  street  ran  defendant's  road,  an 
electric  double-track  street  railway.  She  started  across  the  street,  but 
stopped  until  a  car  running  west  on  the  nearest  track  had  passed,  and 
then  started  to  run  across  in  the  rear  of  the  car  without  pausing  to  see 
if  a  car  was  approaching  on  the  other  track.  As  she  reached  the  other 
track  she  was  struck  and  killed  by  a  car  going  east  thereon.  In  an  action 
to  recover  damages  it  appeared  that  the  day  before  the  accident  defend- 
ant had  changed  its  motor  power  from  horses  to  electricity,  and  that  the 
cars  were  running  at  a  higher  rate  of  speed  than  sanctioned  by  the  city 
ordinances.     A.  was  familiar  with  defendant's  tracks,  cars  and  their 

■  mode  of  operation.  ^(?2(^ (O'Brien,  J.,  dissenting),  that  A.  was  charge- 
able with  contributory  negligence ;  and  so,  that  the  action  was  not 
maintainable. 


(Argued  February  7,  1895;  decided  February  36, 1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  BuflEalo,  entered  upon  an  order  made  July  2, 
1894,  which  overruled  defendant's  exceptions  and  directed 
judgment  in  favor  of  plaintiff  upon  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Porter  Norton  for  appellant.  The  court  erred  in  denying 
plain tiflPs  motion  for  a  new  trial.  {Tucker  v.  N,  Y,  (7.  cfe  H. 
H.  B.  R,  Co.,  124  N.  Y.  317,  318 ;  Wendel  v.  N,  T.  G,  cfe 
H,  R.  R.  R.  Co.y  91  id.  420 ;  Weston  v.  Oity  of  Troy,  139 
id.  281 ;  Baker  v.  K  A.  R.  R.  Co.,  62  Hun,  39 ;  Fenton  v. 
S.  A.  R.  R.  Co.,  126  N.  Y.  625 ;  Da/oenport  v.  B.  S.  R.  R. 
Co.,  100  id.  632  ;  Reich  v.  U.  R.  Co.,  78  Hun,  417;  MoLane 
V.  B.  C.  R.  R.  Co.,  116  N.  Y.  459.)  There  was  no  evidence 
showing  any  fault  or  neghgence  on  the  part  of  the  defendant. 
{Frcmciaco  v.  T.  cfe  L.  R.  R.  Co.,  78  Hun,  14 ;  Aleaacmder  v. 
R.  C.  cfe  B.  R.  R.  Co.,  128  N.  Y.  13 ;  Donnelly  v.  B.  C.  R. 
R.  Co.,  109  id.  21 ;  Stone  v.  D.  D.,  E.  B.  cfe  B.  R.  Co.,  59 
id.  466.)  There  were  errors  in  the  admission  of  evidence. 
{Frcmcisco  v.  T  dh  L.  R.  R.  Co.,  78  Hun,  13.) 

Oeorge  W.  Cothrcm  for  respondent.  The  court  properly 
refused  to  grant  a  non-suit.  {Ernst  v.  H.  R.  R.  Co.,  35  N. 
Y.  9 ;  Palmer  v.  iV^.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  112  id.  243- 
245;  Kellogg  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  79  id.  72; 
Swift  V.  S.  I.  R.  R.  Co.,  123  id.  646 ;  Johnson  v.  H.  R.  R. 
R.  Co.,  20  id.  65 ;  Oahvn  v.  Mayor,  etc.,  112  id.  223,  228 ; 
CNeU  V.  N.  Y,  O.  cfe  W.  R.  Co.,  115  id.  579 ;  ffiU  v.  i\r. 
A.  R.  R.  Co.,  109  id.  239 ;  McGrath  v.  ]V.  Y.  C.  cfe  If.  R. 
R.  R.  Co.,  63  id.  523 ;  Knwpfie  v.  K.  I.  Co.,  84  id.  488 ; 
Massoth  v.  D.  cfe  H.  C.  Co.,  64  id.  531,  532;  Wasmer  v.  D. 
cfe  L.  R.  R.  Co.,  80  id.  212;  Briggs  v.  N.  Y.  C  R.  R.  Co., 
72  id.  26 ;  Oldembv/rg  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  124 
id.  414;  JeUer  v.  N.  Y.  cfe  H.  R.  R.  Co.,  2  Abb.  Ct.  App. 
Dec.  466.)  Deceased  was  not  negligent.  {Huerzeler  v.  C  C. 
T.  R.  R.  Co.,  139  N.  Y.  490 ;  Bmyy  v.  N.  Y.  C  cfe  H.  R. 
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R.  R.  Co.,  92  id.  295 ;  ^ift  v.  S.  L  E.  R.  Co.,  123  id.  646  ; 
McClavn,  v.  B.  C.  R.  R.  Co.,  116  id.  464;  Fenton  v.  S.  A. 
R.  R.  Co.,  126  id.  625 ;  RoUenberg  v.  Segelke,  6  UJisc.  R«p. 
3 ;  Murphy  v.  Orr,  96  N.  Y.  14 ;  Moskovitz  v.  Lighte,  68 
Hun,  102;  Birkett  v.  K  I.  Co.,  110  X.  Y.  504;  Bet^hard 
V.  jB.  ^.  Co.,  68  Hun,  369 ;  Moebus  v.  Ilerrinann,  108  N. 
Y.  349.)  In  a  public  street,  a  person  has  a  right  to  cross  at 
any  point  that  suits  his  convenience,  no  matter  how  many 
cars  are  in  the  street,  or  where  the  point  is.  {MoehM  v.  Herr- 
mann,  108  N.  Y.  349 ;  Smedis  v.  B.,  etc.,  R.  R.  Co.,  88  id. 
14;  McClain  v.  B.  C.  R.  R.  Co.,  116  id.  460-469;  Brvsso 
V.  City  of  Buffalo,  90  id.  679 ;  Flechmstem  v.  I).  D.,  etc., 
R.  R.  Co.,  105  id.  655.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  the  alleged  negligently  killing  of  plaintiffs  intestate. 
Alcy,  the  deceased,  was  a  daughter  of  the  plaintiff,  fourteen 
years  of  age,  large  for  her  yeairs,  and  had  been  to  school  for 
two  years. 

The  defendant  was  engaged  in  operating  an  electric  double- 
track  street  railway  in  Broadway  in  the  city  of  Buffalo. 

On  the  26th  day  of  May,  1893,  between  8  and  9  o'clock  in 
the  evening,  Alcy  with  six  other  girls  were  engaged  in  play- 
ing "  I  spy  "  on  Broadway,  nearly  in  front  of  her  residence, 
between  Warner  and  Rother  avenues.  Alcy  was  on  the 
northerly  side  of  Broadway  and  started  to  run  across  to  the 
southerly  side.  As  she  approached  the  northerly  track  of  the 
defendant's  road  a  car  from  the  east  going  west  passed.  She 
stopped  until  the  car  was  by  and  then  started  to  run  across 
the  street  in  the  rear  of  the  car,  and,  as  she  reached  the 
southerly  track,  she  was  struck  by  one  of  defendant's  cars  going 
east  on  that  track  and  killed. 

Upon  the  trial  evidence  was  given  on  behalf  of  the  plain- 
tiff tending  to  show  that  the  defendant's  car  upon  the  south- 
erly track  was  proceeding  at  a  higher  rate  of  speed  than  was 
sanctioned  by  the  ordinances  of  the  city,  and  that  no  gong  was 
sounded  announcing  its  approach. 
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The  only  question  which  we  are  called  upon  to  consider 
roji^  to  the  contributory  negligence  of  the  deceased.  This 
question  is  presented  by  motions  for  non-suit,  for  a  direction 
of  ^  verdict,  and  by  a  request  that  the  court  charge  the  jury 
"  that  if  the  girl  passed  immediately  behind  the  west-bound 
ow,  without  stopping  to  look  in  both  directions  to  ascertain  if 
a  oar  was  approaching,  that  the  plaintiff  cannot  recover,"  all 
of  which  were  refused  and  exceptions  taken. 

Although  a  minor,  no  claim  is  made  that  Alcy  was  not  sui 
jtkris.  Whilst  she  may  not  have  possessed  the  judgment, 
caution  and  prudence  of  persons  of  more  mature  years,  she 
w%»  expected  and  required  to  exercise  the  measure  of  care 
and  caution  that  is  common  and  usual  in  one  of  her  age.  She 
was  familiar  with  the  defendant's  tracks,  cars,  and  their  mode 
of  operation.  It  is  true  that  the  day  before  the  defeiidai^t 
had  changed  its  motor  power  from  horses  to  electricity,  but 
we  are  unable  to  discover  how  she  was  misled  or  deceived  by 
this  change.  Whilst  persons  have  the  right  to  cross  streets  at 
any  place  they  may  select,  and  are  not  confined  to  street  cross- 
ingSy  street  railway  cars  between  such  crossings  have  a  prefer- 
ence, and,  while  they  must  be  managed  with  care  so  as  not  to 
injure  persons  in  the  street,  pedestrians  must,  nevertheless, 
use  reasonable  care  to  keep  out  of  their  way.  {Fenton  v.  2d 
Ave.  B.  R.  Co,,  126  N.  Y.  625.) 

In  Baker  v.  %th  Ave.  H,  li.  Co.  (62  Hun,  39)  a  child  eight 
years  of  age  passed  behind  a  car  going  in  one  direction  on  to 
the  other  track,  and  waa  struck  by  the  horses  of  another  car 
going  in  the  opposite  direction,  and  it  was  held  in  the  first 
department  that  there  could  be  no  recovery. 

In  lieioh  v.  Union  JR.  Co.  (78  Hun,  417)  a  boy  was  play- 
ing in  the  street  with  some  comrades  in  the  evening.  It 
was  pleasant,  but  dark.  His  comrades  started  to  chase  him. 
He  ran  behind  a  car  going  north,  crossing  the  avenue  diago- 
nally, tending  toward  the  south,  and  when  he  stepped  upon 
the  south-bound  track  was  struck  by  a  south-bound  car  and 
killed.     It  was  held  that  a  non-suit  was  proper. 

In  Scott  V.  Third  Ave.  E.  R.  Co.  (41  JSf.  Y.  St.  Eepr.  152) 
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the  plaintiff  and  her  husband  were  attempting  to  cross  125th 
street  in  the  city  of  New  York,  npon  which  cable  cam  are 
operated,  about  half-past  nine  o'clock  in  the  evening.  They 
approached  the  track  and  stopped  for  a  car  to  pass  going  west. 
As  soon  as  the  car  cleared  the  crosswalk  they  proceeded  to 
cross,  and,  upon  stepping  upon  the  south  track,  were  struck 
by  an  east-bound  car.  A  judgment  in  favor  of  the  plaintiff 
was  reversed. 

In  Tucker  v.  iT.  Y.  G,  dk  H.  R.  R.  R.  Co,  (124  N.  T. 
308)  a  boy  twelve  years  old  was  killed  by  one  of  the  defend- 
ant's locomotives  when  attempting  to  cross  its  tracks.  The 
day  was  windy  and  it  was  snowing,  but  not  enough  to  obstruct 
the  view.  The  street  upon  which  he  was  traveling  was  crossed 
by  four  of  defendant's  tracks.  He  stopped  in  the  center  of 
one  of  the  tracks  facing  in  the  direction  of  the  locomotive, 
which  was  backing  down  at  a  high  rate  of  speed.  If  he 
had  looked  he  could  have  seen  the  approaching  engine.  From 
the  point  where  he  stood  to  the  center  of  the  track,  where  he 
was  struck  and  killed,  the  distance  was  fourteen  feet.  After 
changing  a  bag  he  was  carrying  from  one  shoulder  to  the 
other,  he  started  on  without  again  looking  in  the  direction  of 
the  engine.  It  was  held  that  he  was  guilty  of  contributory 
negligence.  (See  WendeU  v.  iT.  Y,  C.  &  IL  R,  R.  R.  Co., 
91  K  Y.  420;  Reynolds  case,  68  id.  248;  Dmenpori  v. 
BrooUyn  City  R.  R.  Co,,  100  id.  632.) 

Such  is  the  trend  of  the  authorities,  and  applying  the  rule 
repeatedly  asserted  in  this  court  to  the  facts  under  considera- 
tion, we  can  discover  no  theory  upon  which  this  judgment 
can  l>e  sustained.  The  deceased  knew  of  the  danger,  and  of 
the  necessity  to  keep  a  lookout  for  passing  cars,  and  yet  evi- 
dently interested  and  excited  by  her  game  dashed  suddenly 
across  the  street  in  the  rear  of  a  passing  car  without  pausing 
to  look  or  observe  the  approaching  car  upon  the  other  track. 

It  is  said  that  she  may  have  been  deceived  in  reference  to 
the  approaching  car  by  reason  of  its  speed,  but  she  could  not 
have  been  deceived  unless  she  saw  it.  Had  she  seen  it 
approaching  before  the  other  car  passed,  she  would  hardly  have 
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been  justified  in  attempting  to  cross  the  street  after  the  first 
car  had  passed  without  again  looking  for  the  approaching  car. 

The  judgment  should  be  reversed,  and  a  nelw  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  O'Bbisn,  J.,  dissenting. 

jBdgment  reversed. 


Kate  A.  Scaogs,  as  Administratrix,  etc.,  Respondent,  v.  The 
Pbbsident.  Manaoebs  and  Company  of  the  Delaware 
AND  Hudson  Canal  Company,  Appellant. 

A  person  passing  along  a  street  over  a  railroad  crossing,  guarded  by  gates 
which  are  raised,  is  bound  to  be  vigilant  upon  that  part  of  the  highway 
the  same  as  upon  any  other. 

While  the  open  gate  is  an  afflrmanoe  of  safety  from  the  danger  of  any 
passing  train,  this  does  not  dispense  with  the  necessity  of  vigilance  the 
same  as  is  required  of  one  traveling  on  a  highway  where  there  is  no 
crossing. 

In  an  action  to  recover  damages  for  the  death  of  D.,  plaintlfTs  intestate, 
aUeged  to  have  been  caused  by  defendant's  negligence,  these  facts 
appeared  :  Defendant's  road  crosses  a  village  street  at  a  point  near  its 
station.  The  road  at  the  crossing  has  five  tracks.  There  are  gates  at  the 
crossing  to  prevent  entrance  upon  the  tracks  when  trains  are  passing.  D. , 
plaintifTs  intestate,  stopped  on  the  street,  when  the  gates  were  down, 
waitmg  to  pass  when  they  were  raised.  A  locomotive  attached  to  a 
train  stopping  at  the  depot  projected  about  twelve  feet  upon  the 
highway;  steam  was  escaping  through  the  automatic  or  mechanical 
device  for  that  purpose,  making  the  usual  noise.  A  horse  and  wagon 
was  on  the  street,  waiting  for  the  gates  to  be  raised ;  the  driver  was  hav- 
ing much  difficulty  in  controlling  the  horse.  The  gatetender  raised 
the  gate  sufficiently  to  allow  D.  to  go  through,  and  after  she  passed  the 
locomotive  raised  the  gate  so  that  the  horse  and  wagon  could  pass.  D., 
after  passing  the  locomotive,  started  to  go  diagonally  across  the  street ; 
the  driver  of  the  horse,  finding  himself  unable  to  control  him,  hallooed 
twice  to  her ;  she  paid  no  attention,  but  walked  on,  and  when  between 
the  third  and  fourth  track  the  horse  struck  her,  causing  her  death. 
Bieid,  that  the  evidence  failed  to  show  negligence  on  defendant's  part ; 
and  so,  that  plaintiff  was  properly  non -suited. 

Seoffgt  V.  Pre8.,  etc.  (74  Ilun,  198),  reversed. 

Rn-it  V.  X.  8,  A  M.  8.  R.  Co,  (4  Hun,  8416),  distinguished. 

(Argued  February  8,  1896;  decided  February  26, 1895.) 
Sickels— Vol.  C.        26 
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Appjial  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  6, 
1893,  which  reversed  a  judgment  in  favor  of  defendant 
entered  upon  an  order  dismissing  the  complaint  on  trial  at 
Circuit  and  ordered  a  new  trial. 

The  plaintiff  brought  this  action  to  recover  damages  from 
the  defendant  for  causing  the  death  of  her  intestate.  The 
accident  occurred  at  the  Division  street  crossing  of  the  defend- 
ant's railroad,  in  the  village  of  Saratoga  Springs.  Division 
street  crosses  the  defendant's  tracks  east  and  west,  at  a  point 
immediately  south  of  the  railroad  station.  The  street  cross- 
ing at  this  point  is  about  forty  feet  in  width  and  planked. 
Between  the  east  and  west  sides  of  the  railroad  enclosure  are 
five  tracks.  Gates  existed,  which  shut  oif  the  entmnce  upon 
the  tracks,  and  which  were  raised  and  lowered  by  the  gate- 
man,  as  occasion  demanded.  On  the  morning  in  question,  a 
locomotive,  attached  to  a  train  of  cai's,  was  standing  on  the 
easterly  one  of  the  five  tracks,  alongside  of  the  station,  wait- 
ing to  go  south  and  it  projected  from  twelve  to  thirteen  feet 
upon  the  liighway  crossing.  The  locomotive  was  making 
the  usual  noises,  which  accompany  tlie  escape  of  steam 
through  the  automatic  or  mechanical  device  for  that  pur- 
pose. The  intestate  was  standing  by  the  gatetender  on 
Division  street,  on  the  easterly  side  of  the  crossing;  wait- 
ing to  pass  when  the  gates  were  i*aised.  A  man  named 
Friester,  who  was  driving  a  horse  to  a  lumber  wagon,  was  also 
waiting  for  the  gates  to  be  raised  and  was  experiencing  much 
difficulty  in  controlling  the  movements  of  his  horse.  He  was 
the  principal  witness  for  the  plaintiff  in  the  case  and  he  nar- 
rated the  occurrence  as  follows :  "  The  train  was  there  before 
I  came  to  the  crossing.  When  I  came  there  the  gates  were 
down.  I  stopped  my  horse.  They  were  letting  off  st«aai. 
The  gates  were  down  and  the  gates  went  up  to  let  this  woman 
through.  When  the  woman  got  by  the  cowcatclier,  he," 
(meaning  Bentley,  the  gatetender),  ''  raised  the  gates  and  my 
horse  went  on.  *  *  *  My  horse  was  restless  and  uneasy. 
♦    *     *    I  was  trying  to  manage  it.     *     *     *    He  raised  the 
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gates  for  the  woman  to  go  through  ;  high  enough  so  she  could 
go  through  without  stooping  her  head.  *  *  *  The  gate 
remained  in  that  position  until  she  got  by  the  cowcatcher ;  then 
when  they  went  clear  up,  the  liorse  started.  After  the  gates 
were  up  and  when  my  horse  was  on  the  first  track,  I  hallooed 
twice  to  the  woman  and  when  the  horse  struck  the  first  track 
the  man  and  I  got  hold  of  the  lines.  We  could  not  hold  the 
horse  and  we  struck  the  woman.  *  *  *  When  my  horse 
got  on  the  track,  the  steam  went  up  straight.  It  commenced 
popping  off  just  as  I  got  my  horse  on  the  track.  When  the 
engine  commenced  popping  off  my  horse  shied  on  one  side." 
Again  he  testified :  "  When  my  horse  started  from  a  point 
thirty  or  forty  feet  east  of  the  first  track,  this  woman  was 
then  in  front  of  the  cowcatcher,  going  across  the  track.  That 
was  when  my  horse  started.  When  my  horse  got  to  the  first 
track  she  was  off  that  track.  The  engine  was  on  the  first 
track.  There  are  four  or  five  tracks.  When  my  horse  reached 
the  first  easterly  tr^k  this  woman  was  between  the  first  and 
second  tracks  on  the  west  side.  There  were  two  more  tracks 
between  the  engine  and  the  woman.  I  went  over  three  tracks 
before  I  struck  the  woman.  The  woman  was  between  the 
third  and  fourth  tracks,  counting  from  the  east,  when  tlie 
horse  struck  her.  She  was  walking  diagonally  across  the  higli- 
way,  so  that  her  back  and  side  were  towards  me  and  she  con- 
tinned  to  walk,  from  the  time  I  first  saw  her  until  she  was 
struck,  in  that  direction.  *  *  *  She  was  between  the 
third  and  fourth  tracks  at  the  time  she  was  actually  struck. 
*  *  *  The  woman  at  the  time  was  in  the  highway  where  the 
wagons  go.  *  *  *  She  was  going  towards  the  southwest 
side  of  the  track ;  the  lower  side  of  the  crossing ;  that  is,  the 
south  side,  when  she  was  struck.  When  my  horse  struck  the 
first  track,  I  hollered  twice  to  the  woman  as  loud  as  I  could 
holler.  She  was  then  ahead  of  me  a  track  and  a  half  or  two 
tracks."  Again  he  testified  :  "  When  I  hollered  to  the  woman, 
she  did  not  pay  any  attention,  but  walked  on  in  the  same 
direction  right  across."  A  by-stander,  caljed  as  a  witness  on 
behalf  of  the  plaintiff,  testified  with  regard  to  what  took  place 
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when  the  intestate  was  about  to  cross,  as  follows :  '^  I  stood 
there  a  little  while  and  Bentley  raised  the  gate  and  I  looked 
and  saw  when  he  raised  it  that  this  lady  passed  through.  I 
think  it  stopped  when  she  went  under  and  Bentley  looked 
around  towards  tlie  horse  and  raised  the  gate  higher  and  th^i 
the  horse  went  through  and  that  is  the  last  I  saw  of  the 
woman,  as  she  went  around  the  end  of  the  engine.  That  is 
the  last  I  saw  of  the  woman  or  the  horse." 

At  the  close  of  the  plaintiflPs  case,  the  trial  justice  ordered 
a  nouHBuit ;  holding,  in  effect,  that  the  defendant  had  not  been 
shown  to  be  negligent  and  that  whatever  hazard  there  was  in 
the  intestate's  crossing,  the  railroad  company  did  nothing  that 
increased  the  hazard.  The  plaintiff  appealed  to  the  General 
Term,  where  the  judgment  of  non-suit  was  reversed,  by  a 
divided  court,  and  a  new  trial  was  ordered.  The  defendant 
thereupon  appealed  to  this  court ;  giving  the  usual  stipulation 
for  judgment  absolute  in  case  of  the  affirmance  of  the  order. 

Lewis  E.  Ca/rr  for  appellant.  The  non-suit  was  properly 
granted,  because  the  evidence  did  not  justify  a  iinding  of  any 
negligent  act  or  acts  of  the  defendant  that  were  proximate 
factors  in  causing  the  death  for  which  the  action  was  brought 
{Dohhins  V.  Brown,  119  N.  Y.  188  ;  McCaffery  v.  R.  R.  Co.^ 
47  Hun,  404  ;  Young  v.  R.  R.  Co.,  107  K  Y.  500  ;  Palmsr 
V.  R.  R.  Co.,  112  id.  234  ;  ^Rodria/n  v.  R.  R.  Co.,  125  id.  526; 
OUenhurgh  v.  R.  R.  Co.,  124  id.  414 ;  Vnger  v.  R.  R.  Co.^ 
51  id.  497 ;  BatUm  v.  R.  R.  Co.,  66  id.  243 ;  Burke  v. 
Wit?ierhee,  98  id.  562.)  The  non-suit  was  properly  granted 
because  the  horse  and  wagon  were  the  producing  cause  of  the 
misfortune  and  there  was  here,  in  that,  and  in  the  acts  of  the 
deceased,  a  new  intervening  element  that  breaks  the  conneo- 
tion  between  the  acts  of  the  defendant  and  the  accident,  so 
that  the  defendant  is  not  chargeable  with  the  consequences 
remotely  flowing  from  what  it  did.  {Day  v.  Croamnmhj  1 
Hun,  570  ;  Cary  v.  R.  R.  Co.,  23  Barb.  643 ;  Mwrs  v.  D.  db 
If.  C.  Co.,  54  Hun,  625 ;  Kerrigan  v.  ITart,  40  id.  389  ;  Read 
V.  NiclioU,  118  K  Y.  224 ;  Jex  v.  Si/raua,  122  id.  293.)   The 
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noDHBait  was  properly  granted,  because  the  only  inference  that 
eould  fairly  be  drawn  from  the  evidence  as  to  the  acts  of  the 
deceased  was  that  of  failure  on  her  part  to  exercise  such  care 
and  caution  as  she  was  bound  to  exercise.  {Rodricm  Case, 
125  N.  Y.  526 ;  Tohian  Case,  98  id.  198;  Moebus  v.  ffer- 
marmy  108  id.  349  ;  Barkery,  Sa/oage^  45  id.  191.) 

James  W.  VerhecJc  for  respondent.  Negligence  is  not 
always  predicated  upon  a  single  elementary  act  or  omission, 
but  may  be  the  result  of  a  combination  of  two  or  more  acts, 
innocent  and  harmless  in  themselves,  separately.  (43  N.  Y. 
569.)  A  railroad  company  has  no  right  to  block  a  public  high- 
way with  an  engine,  and  a  gatetender  or  flagman  has  no  right 
to  mislead  the  public  to  their  injury.  {Borst  v.  Z.  S,  <&  M. 
S.  R,  Co,,  60  N.  Y.  639 ;  Palmer  v.  N,  T,  G.  &  H,  R,  R, 
R.  Co,,  112  id.  234;  Congdon  v.  D.  dk  H.  C,  Co.,  15  Wkly. 
Dig.  24;  Stvfison  v.  N,  Y,  C,  R,  R,  Co,,  32  N.  Y.  333,  338; 
Newson  v.  N,  T,  C.  R.  R,  Co,,  29  id.  383,  390 ;  Buach  v. 
Buffalo  C,  R,  R,  Co,,  29  Hun,  112;  Femey  v.  L.  I.  R,  R, 
Co,,  116  N.  Y.  375.)  Where  an  injury  to  one  is  caused  by 
and  is  the  natural  and  probable  result  of  the  wrongful  act  or 
omission  of  another,  such  other  is  liable  therefor,  although 
other  causes,  put  in  motion  by  the  act  or  omission,  and  which, 
in  the  absence  thereof,  would  not  have  produced  the  result, 
contribute  to  the  injury.  {Oibney  v.  State,  137  N.  Y.  1 ; 
PoUet  V.  Ixyng,  66  id.  200 ;  Lowery  v.  M.  R,  Co,,  99  id.  16^- 
166;  Smith  v.  B,  <&  N,  A,  R,  M,  S.  P,  Co,,  86  id.  408; 
GuiUe  V.  Swam,,  19  Johns.  381 ;  Munger  v.  Baker,  66  Barb. 
589 ;  BUlman  v,  I,  C,  dk  L,  F,  R,  Co,,  76  Ind.  166 ;  Lee  v 
V,  R,  Co,,  12  K.  1.  383 ;  Chicago,  etc,,  R,  Co,  v.  Dickson,  63 
111.  151 ;  Barrett  v.  T,  A,  R,  R,  Co,,  45  N.  Y.  628 ;  Clmp. 
num  V.  N,  H.  R,  R,  Co.,  19  id.  341 ;  Weleter  v.  //.  R,  R 
Co,,  38  id.  260 ;  Colegrove  v.  N.  Y,  dk  H.  R.  R,  Co,,  20  id. 
492 ;  Shsridan  v.  B,,  etc.,  R,  R,  Co,,  36  id.  39 ;  PhUlips  v. 
N.  Y,  C  cfe  H.  R,  R,  R.  Co,,  127  id.  657  ;  Rhig  v.  City  of 
Cohoes,  77  id.  83  ;  Rohinson  v.  N,  Y.  C,  &  H,  R,  R,  R,  Co,, 
66  id.  11 ;  Dyer  v.  E.  R,  Co,,  71  id.  228';  Masteraon  v.  N,  Y. 
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C.&H.R.  R.  E,  Co.,  84  id.  247.)  The  learned  judge  who 
non-6uited  the  plaintiff  says :  "  The  woman  was  not  injured  by 
the  railroad  company ;  she  was  run  down  by  a  runaway  horse." 
This,  the  plaintiff  claims,  is  error,  and  insists  that  she  was 
injured  by  the  horse  through  the  negligence  of  the  defendant, 
and  that  whether  the  driver  of  the  horse  was  negligent  or  not 
makes  no  difference.     (4  Hun,  346 ;  ^Q  N.  Y.  639.) 

Gray,  J.  Upon  the  evidence  which  the  plaintiff  adduced 
in  support  of  her  complaint,  that  the  death  of  her  intestate 
was  caused  by  the  negligence  of  the  defendant,  I  think  that 
she  was  properly  non-suited.  The  facts  very  clearly  showed 
that  there  was  nothing  done,  or  omitted  to  be  done,  on  the 
part  of  the  defendant  to  charge  it  with  negligence ;  unless  it 
be  with  reference  to  the  act  of  Bentley,  the  gatetender,  or 
with  reference  to  the  locomotive  and  train  of  cars  standing  by 
the  station.  If  we  consider,  in  the  first  place,  what  was  done 
by  the  gatetender,  we  see  him  acting  in  the  exercise  of  his 
judgment,  in  letting  the  deceased  first  pass  under  the  gate 
to  cross  the  railroad  tracks.  He  was  probably  observant 
of  the  restless  and  unmanageable  conduct  of  Priester's 
horse  and,  therefore,  did  not  at  the  time  raise  the  gate  high 
enough  to  let  the  j;iorse  and  wagon  also  through.  But  when 
the  woman  had  passed  by  the  cowcatcher  of  the  engine,  which 
was  standing  partly  upon  the  street  crossing,  he  then,  and  not 
till  then,  allowed  the  horse  and  wagon  also  to  pass  through  the 
gates.  The  gatetender's  conduct  was  not  influenced  by  any 
fear  of  danger  from  passing  trains ;  but,  evidently  enough,  by 
a  desire  to  prevent  an  accident  to  the  woman  from  the  rest- 
less horse.  Obviously,  when  the  woman  had  got  by  the 
engine,  that  danger  would,  in  the  ordinary  exercise  of  human 
judgment,  cease ;  and  that  would  have  been  the  fact  here,  if, 
after  passing  the  engine,  she  had  kept  either  upon  her  side  of 
the  street  crossing,  or,  if  she  wanted  to  cross  the  street,  she  > 
had  first  looked  to  see  if  any  danger  was  imminent.  But  she 
did  not  do  this.  Instead  of  keeping  to  tlie  north  side  of  the 
crossing,  after  passing  the  engine,  she  crossed  diagonally  over 
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the  highway  and  with  so  little  regard  to  what  she  was  doing, 
as  to  pay  no  attention  to  Priester's  horse,  although  he  hallooed 
to  her  twice.  It  is  clear  from  the  evidence  that  at  the  time 
when  she  was  struck,  she  was  so  far  beyond  the  gates  she  had 
entered  and  the  railroad  train  standing  on  the  east  track,  as  to 
have  been  able  to  remain  in,  or  to  reach,  a  place  of  safety.  I 
think,  under  such  circumstances,  it  is  impossible  to  predicate 
any  negligence  upon  what  the  gatetender  did.  He  was  not 
bound  to  do  more  than  to  take  reasonable  precautions  against  ^ 
the  occurrence  of  accidents  to  those  passing  over  the  highway 
through  the  railroad  enclosure.  Whatever  peril  existed, 
whether  from  the  presence  of  the  locomotive,  or  from  the 
restive  horse,  was  quite  as  obvious  to  the  deceased  as  to  the 
gatetender  and,  if  we  may  assume  that  he  committed  any 
error,  it  was  at  most  an  error  of  judgment  for  which  the 
defendant  could  not  be  made  liable. 

Nor  was  the  deceased  freed  from  the  obligation  to  be  her- 
self vigilant,  when  making  use  of  the  highway  crossing.  She 
was  as  much  bound  to  be  vigilant  in  the  use  of  her  senses 
upon  that  part  of  the  highway,  as  upon  any  other  part.  The 
open  gate,  through  which  she  was  permitted  to  enter  by  the  gate- 
man,  was  an  affirmance  of  safety  from  the  danger  of  any  pass- 
ing train.  It  did  not  dispense  with  the  necessity  of  her  being 
as  vigilant,  when  upon  the  crossing  in  the  railroad  enclosure, 
as  upon  the  ordinary  highway.  {.Palmer  v.  BaUroad  Go.y 
112  N.  Y.  234;  Hadrian  v.  EaUroad  Co.,  125  id.  526.)  I 
am,  therefore,  unable  to  discover  wherein  the  defendant  may 
be  deemed  to  have  been  in  any  wise  negligent  and  responmble 
for  what  occurred  to  the  deceased,  because  of  any  act  of  com- 
mission or  omission  on  the  part  of  the  gatetender. 

Considerhig,  in  the  next  place,  the  situation  of  the  train  at 
the  station,  waiting  to  go  south  with  its  load  of  passengers ; 
what  was  there  in  that  fact  upon  which  negligence  in  the 
defendant  can  be  predicated?  In  the  opinions  of  the  two 
Cieneral  Term  justices,  who  concurred  in  the  ordering  of  a 
new  trial,  "  the  very  position  of  this  engine  in  the  public 
highway,  and  the  occupation  and  blocking  up  of  said  highway 
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by  it,  was  of  itself  an  act  of  negligence."  This  extraordinary 
view  they  based,  or  rather  felt  constrained  to  take,  upon  the 
authority  of  Borst  v.  Rwilroad  Co.  (4  Hun,  346).  In  that 
case  the  locomotive  and  train  were  in  the  pubHc  highway  and 
the  plaintiflPs  horse,  while  passing  along  the  street,  was  fright- 
ened and  shied,  so  as  to  run  against  a  wagon  and  throw  out 
and  injure  the  plaintiff.  In  that  case,  the  plaui tiff  claimed 
that  the  steam  from  the  defendant's  engine  blew  out  more, 
while  he  was  crossing  the  track,  than  it  did  when  he  was 
signaled  by  the  flagman  to  do  so ;  and  the  question  which 
the  General  Term  passed  upon  was  the  correctness  of  the 
refusal  of  the  trial  justice  to  charge,  "  that  if  the  jury  should 
find  that  there  was  any  additional  noise  coming  from  the 
engine,  after  the  plaintiff  started  to  cross  the  track,  that  unless 
that  increase  of  noise  was  caused  by  the  negligence  of  the 
defendant  or  its  servants,  the  defendant  was  not  liable  there- 
for in  this  action,  although  such  noise  frightened  plaintiff's 
horse,  and  contributed  to  this  injury."  It  seems  that  the  trial 
justice  explained,  in  refusing  the  request,  that  when  the 
flagman  beckoned  the  passenger,  who  was  waiting  in  the 
highway,  to  cross  the  track,  he  had  "  a  right  to  suppose  that 
no  change  wiU  take  place  in  anything  under  the  control  of 
the  railroad  company,  likely  to  increase  the  danger."  This 
explanation  was  deemed  to  be  sufficiently  correct  and  the 
General  Term  said :  "  If  more  steam  was  emitted  from  the 
engine  while  he  was  passing  than  before,  that  was  an 
unfair  surprise  to  the  plaintiff,  and  if  it  contributed  to  the 
injury,  it  was  the  fault  of  the  defendant's  agents,  for 
which  the  defendant  was  responsible."  That  is  by  no 
means  this  case.  In  the  first  place,  we  are  not  informed 
from  the  record  in  that  case  whether  the  escape  of  steam  was, 
as  here,  the  necessary  resxdt  of  a  mechanical  device  upon  the 
locomotive ;  and,  in  the  next  place,  there  was  a  sudden  increase 
of  the  noise  from  escaping  steam  at  the  time  the  plaintiff  passed. 
In  the  present  case,  there  was  no  change  in  the  conditions,  which 
existed  while  Priester  was  waiting  to  pass  through  the  gates  and 
the  conditions  which  existed  when  he  passed  the  locomotive. 
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The  escape  of  steam  was  from  an  automatic  safety  valve, 
which,  when  the  engine  is  standing,  prevents  the  dangerous 
accumulation  of  steam,  by  letting  it  off  when  the  pressure 
reaches  a  certain  point.  It  cannot,  of  course,  be  pretended 
that  the  use  of  such  a  device,  adopted  for  protection  from 
danger  and  which  acts  mechanically  and  not  under  the  control 
of  the  engineer,  is  negligence.  Another  distinction  between 
the  JBorat  case  and  the  present  one,  not  altogether  unimport- 
ant to  be  noticed,  is  that  the  recovery  there  was  sought  for  by 
a  party  who  was  injured  by  the  frightening  of  his  horse  and 
was  based  upon,  as  I  have  before  mentioned,  a  change  of  con- 
ditions from  the  time  when  the  flagman  invited  him  to  cross 
the  tracks  and  the  time  when,  passing  the  engine,  there  was  a 
sudden  increase  of  noise. 

Kor  can  it  reasonably  be  said  that  the  position  of  the  loco- 
motive in  the  public  highway  was  an  act  of  negligence,  which 
renders  this  defendant  responsible  for  what  happened  here. 
The  position  of  the  locomotive  had  nothing  whatever  to  do 
with  the  accident  to  the  woman.  She  was  some  distance 
beyond  the  locomotive  and  in  a  place  of  perfect  safety,  as  to 
any  danger  from  a  passing  vehicle,  if  she  had  chosen  to  look 
out  for  its  approach.  Whether  the  locomotive  stood  upon  the 
highway  to  any  extent  was  a  circumstance,  which  had  no 
possible  connection  with  what  happened  to  the  woman.  If 
Priester's  horse  was  so  frightened  by  the  escaping  steam  as  to 
get  beyond  his  control,  precisely  the  same  result  would  have 
happened  if  the  engine  had  been  fifty  or  more  feet  back  from 
where  it  was.  Either  we  must  say  that  the  woman  should 
not  have  been  allowed  to  pass  through  the  gates,  while 
Priester  was  waiting  to  pass  with  his  restive  horse,  which 
would  be  absurd ;  or  we  must  say  that  the  gate  tender,  out  of 
an  individual  consideration  of  the  facts  under  his  observation, 
used  his  best  judgment,  when  he  allowed  the  woman  to  pass 
under  the  gates  first  and  then,  seeing  her  beyond  the  project- 
ing locomotive  and,  presumably,  in  a  place  of  safety,  raised 
the  gates  higher  for  Priester  to  pass  through  with  his  horse 
and  wagon. 

Sickels— Vol.  C.        27 
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Without  further  discussion  of  the  case,  I  am  of  the  opinion 
that  the  plaintiff  was  properly  non-suited.  The  facts  in  evi- 
dence, as  they  group  themselves  in  the  mind,  make  it  clear 
that  the  plaintiff's  intestate  received  the  injuries,  from  which 
she  died,  by  reason  of  an  occurrence,  for  which  the  defendant 
is  not  in  anywise  responsible,  viz. :  the  breaking  away  of 
Priester's  horse  from  his  control.  Priester  had  a  perfect  right 
to  pass  over  the  crossing.  There  was  no  train  passing,  or 
expected  to  pass,  at  the  time ;  and  the  deceased,  in  crossing 
diagonally  over  #  the  highway,  without  apparently  looking 
about  her,  assumed  all  the  hazards. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Circuit  Court  aflSirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


Howard  J.  Ansteth,  an  Infant,  etc.,  Respondent,  v.  Buf- 
falo Railway  Company,  Appellant. 

Plaintiff,  a  boy  ten  years  of  age,  who  was  stealing  a  ride  on  one  of  defend- 
ant's street  railroad  cars,  stood,  as  he  testified,  upon  the  step  of  the 
front  platform,  holding  to  the  handles  upon  the  dashboard  and  on  car. 
The  conductor  came  out  upon  the  platform,  with  one  hand  reached  out 
toward  plaintiff  (he,  as  a  witness,  indicating  the  manner),  and  cried 
"hey."  Plaintiff,  frightened,  let  go  of  the  handle  on  the  dashboard  and 
fell  from  the  step  in  such  a  manner  that  the  wheels  of  the  car  passed 
over  one  of  his  legs.  In  an  action  to  recover  damages  a  motion  for  a 
non-suit  was  denied,  and  a  verdict  rendered  for  plaintiff.  Held,  that  it 
might  be  assumed,  in  aid  of  the  Judgment,  that  the  act  of  the  con- 
ductor was  of  such  a  nature  as  to  justify  the  plaintiff  in  believing  that 
he  was  about  to  receive  punishment  or  bodily  harm;  and  so,  that  this 
court  could  not  interfere. 

(Argued  February  8,  1895  ;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  upon  an  order  made  July 
2,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  verdict  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

Porter  Norton  for  appellant.  The  court  erred  in  not  direct- 
ing a  non-suit  in  this  action  at  the  close  of  plaintiff's  case ;  in 
any  event,  it  should  }iave  directed  a  verdict  in  compliance  with 
the  defendant's  motion  at  the  close  of  defendant's  case.  The 
plaintiff  failed  to  maintain  his  case  by  a  preponderance  of 
proof.  {Hale  v.  Smith,  78  N.  Y.  480 ;  BwaUc  v.  N.  T.  C. 
<&  IL  R,  R.  R.  Co.,  39  id.  356 ;  Powers  v.  N,  Y.  O.  <&  ff. 
R.  R.  R.  Co.,  60  Hun,  19 ;  128  N.  Y.  659;  Wilda  v.  S. 
R.  R.  R.  Co.,  24  id.  430-433 ;  Ernst  v.  //.  R.  R,  R.  Co,,  39 
id.  61 ;  Reynolds  v.  N.  T,  C  cfe  H.  R.  R,  R,  Co.,  58  id.  248  ; 
Pisdey  v.  T.  A.  R.  R.  Co.,  1  J.  &  S.  407.)  The  circum- 
stances of  the  case  clearly  show  that  the  alleged  acts  of  defend- 
ant's conductor  were  not  solely  the  cause  of  plaintiff's  injuries. 
{Tucker  v.  N.  Y.  C.  cfe  //.  R.  R.  R,  Co.,  124  N.  Y.  317 ; 
Fri^s  V.  N.  Y,  a  cfe  JSr.  R.  R.  R.  Co.,  67  Hun,  216  ;  ffogan 
V.  a  P.,  N.  cfe  E.  R.  R.  Co.  124  N.  Y.  647;  Kaare  v.  T.8. 
cfe  I.  Co.,  139  id.  369.)  A  non-suit  should  have  been  granted. 
{CoUmcm  v.  S.  A.  R.  Co.,  114  N.  Y.  612 ;  Conly  v.  K.  I.  Co., 
Id.  108 ;  Cla/rh  v.  E.  A.  R.  R.  Co.,  36  id.  136 ;  CordeU  v. 
N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  75  id.  332 ;  Reynolds  v.  N.  Y. 
a  cfe  IT.  R.  R.  R.  Co.,  58  id.  248.)  The  verdict  should  be 
set  aside,  because  illegal  evidence  was  admitted,  which  was 
done  against  the  objection  of  the  defendant.  {Anderson  v. 
R.,  W.  cfe  0.  R.  R.  Co.,  54  N.  Y.  334 ;  Albertis  v.  N.  Y, 
L.  E.  cfe  W.  R.  R.  Co.,  118  id.  77  ;  Ilutchins  v.  ffutohins, 
98  id.  57.) 

Addlph  Rebadow  for  respondent.  The  court  properly 
submitted  to  the  jury  the  question  as  to  whether  or  not  the 
defendant,  through  the  act  of  its  conductor,  caused  plaintiff's 
injury.  {Bagley  v.  Bowe,  105  N.  Y.  171 ;  Ermt  v.  //.  R, 
B.  Co.,  35  id.  9;    Woffh'el  v.  S.  A.  R.  R.  Co.,  38  id.  49; 
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SeweU  V.  City  of  Cohoes,  75  id.  53 ;  Payne  v.  T,  cfe  B.  B.  B. 
Co.,  83  id.  574;  Casey  v.  N.  Y.  C  B.  B.  Co.,  78  id.  518  j 
Bart  V.  H.  B.  Co.,  80  id.  622 ;  ifuTne  y.  York,  47  id.  639 ; 
^auZec  V.  iT.  I^.  C  B.  B.  Co.,  59  id.  356.)  The  General 
Term  having  aflBirmed  the  jadgment  of  the  trial  term,  tlie 
court  upon  this  appeal  is  limited  in  its  examination  to  the 
question  whether  there  is  any  evidence  to  sustain  the  verdict. 
(Kaare  v.  T.  S.  dh  I.  Co.,  139  K  Y.  369 ;  People  ex  rel.  y. 
French,  92  id.  306  ;  Code  Civ.  Pro.  §  1337 ;  Kingaland  v. 
Mv/rray,  133  N.  Y.  170 ;  Bossout  v.  B.,  W.  cfe  0.  B.  B.  Co.y 
131  id.  37 ;  Dwigkb  v.  O.  L.  Ins.  Co.,  103  id.  358 ;  PeopU 
V.  Lee,  1  Wh.  Cr.  Cas.  364.)  The  question  of  contributory 
negligence  was  for  the  jury.  {McOovem  v.  B.  B.  Co.,  67 
N.  Y.  417 ;  O'Mara  v.  B.  B.  Co.,  38  id.  445 ;  Barry  v.  B. 
B.  Co.,  92  id.  290 ;  Shaw  v.  Jewett,  86  id.  617 ;  Clark  v.  B^ 
B.  Co.,  49  Hun,  605.)  The  jury  having  found  as  a  matter  of 
fact  that  plaintiffs  injuries  were  occasioned  solely  through  the 
acts  of  the  conductor,  committed  in  the  business  of  the  master^ 
and  witliin  the  general  scope  of  his  employment,  the  defend- 
ant's liability  became  fixed.  {Jackson  v.  S.  A.  B.  B.  Co.,  47 
N.  Y.  274  i  Hoffman  v.  B.  B.  Co.,  87  id.  25;  Cohm  v.  B. 
B.  Co.,  69  id.  173  ;  Schultz  v.  B.  B.  Co.,  89  id.  243 ;  Day  v. 
B.  C.  B.  B.  Co.,  12  Hun,  435 ;  76  N.  Y.  593;  Higgins  v. 
W.  T.  Co.,  46  id.  23 ;  Addison  on  Torts,  23 ;  Smith  on  Mast. 
&  Serv.  151 ;  Story  on  Equity,  452;  Clark  v.  B.  B.  Co.,  4Q 
Hun,  605 ;  133  N.  Y.  670 ;  McCamm,  v.  8.  A.  B.  B.  Co.,  117 
id.  505 ;  Bownds  v.  B.  B.  Co.,  44  id.  129.)  The  verdict  is- 
not  excessive,  and  should  not  be  set  aside  upon  that  ground 
or  reduced.  {Coleman  v.  Southwick,  8  Johns.  51 ;  Minich 
V.  City  of  Tray,  19  Hun,  253 ;  Lyom  v.  B.  B.  Co.,  57  N. 
Y.  490 ;  Dyke  v.  B.  B.  Co.,  45  id.  113 ;  WaUace  v.  F.  0^ 
Co.,  128  id.  579.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  in  alighting  from  one  of 
defendant's  street  railroad  cars  on  Plymouth  avenae  in  the 
city  of  Buffalo  on  the  2l8t  day  of  October,  1892. 
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The  plaintiff  was  a  boy  ten  years  of  age,  and  was  at  the 
time  of  the  accident  steaUng  a  ride  upon  one  of  the  defend- 
ant's cars.  He  stood,  as  he  testified,  upon  tlie  step  of  the 
front  platform  with  one  hand  upon  the  handle  of  the  dash- 
board and  the  other  upon  the  handle  on  the  corner  of  the  car. 
While  standing  in  this  position  the  conductor  passed  through 
the  car  out  upon  the  front  platform,  and  with  one  hand 
reached  out  toward  him  (the  witness  indicating)  and  cried, 
*'  Hey ! "  At  this  he  let  go  of  the  handle  upon  the  dash- 
board, fell  from  the  step,  and  his  body  swung  around  against 
the  side  of  the  car,  he  still  holding  to  the  handle  upon  the 
comer  and  in  that  position  remained  whilst  the  car  proceeded 
ten  or  fifteen  feet.  He  then  dropped,  falling  by  the  side  of 
the  car  in  such  a  manner  that  the  wheels  passed  over  one  of 
his  legs. 

Upon  the  trial  motions  for^  non-suit  and  for  direction  of  ver- 
dict were  made  and  denied. 

In  Clark  v.  JSf.  Y.,  L.  K  A  F".  R.  R,  Co,  (40  Hun,  605 ; 
affd.,  113  N".  Y.  670)  the  plaintiff  was  a  boy  of  the  age  of 
thirteen  years.  He  caught  on  to  the  forward  end  of  the 
caboose  of  a  moving  freight  train.  One  of  the  company's 
employees  saw  him  and  dashed  a  cup  of  water  in  his  face, 
causing  him  to  fall  from  the  car  in  such  a  manner  as  to  have 
his  knee  crushed  by  one  of  the  wheels.  It  was  held  that  he 
could  recover. 

In  McCann  v.  Sixth  Ave,  R,  R.  Co.  (117  N.  Y.  505)  a^ 
boy,  in  crossing  the  street,  whereon  were  two  tracks  of  the 
defendant's  road,  in  order  to  get  out  of  the  way' of  a  truck 
passing  upon  the  street,  jumped  on  to  the  rear  platform  of  a 
car  which  had  stopped  at  the  crossing,  and,  as  he  was  passing 
across  the  platform,  the  conductor  kicked  at  him,  and,  to  avoid 
the  kick,  he  jumped  from  the  car,  landing  in  the  other  track, 
without  looking,  and  was  struck  by  a  car  moving  upon  that 
track.     It  was  held  that  a  non-suit  was  improper. 

In  noga7i  v.  Central  Park,  N,  cfc  K  River  R,  R,  Co,  (124 
N.  Y.  647)  a  boy  twelve  years  of  age,  was  stealing  a  ride 
upon  the  rear  platform  of  one  of  the  defendant's  cars,  which 
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was  managed  by  the  driver  alone.  A  number  of  boys  had 
jumped  on  to  the  car  Sor  the  purpose  of  stealing  a  ride,  but 
at  the  command  of  the  driver  they  all  got  off  except  the 
decedent,  who  continued  to  sit  upon  the  left  side  of  the  rear 
platform.  As  the  car  crossed  Second  avenue  another  lad 
jumped  on  to  the  right  side  of  the  platform,  for  the  purpose 
of  obtaining  a  free  ride,  and  thereupon  the  driver  started 
.  towards  the  rear  platform  for  the  purpose  of  compelling  the 
boys  to  leave  the  car,  but  before  he  reached  them  they  jumped 
off,  the  plaintiffs  intestate  on  the  left  side  of  the  car,  and  in 
doing  so  fell  under  one  of  the  defendant's  cars  running  on  the 
other  track  and  was  killed.  The  driver  did  not  let  go  of  his 
lines,  with  which  he  managed  his  horses,  nor  approach  within 
several  feet  of  the  boys,  nor  threaten  them  with  violence.  It 
was  held  that  the  judgment  in  favor  of  the  plaintiff  should  be 
reversed. 

,  The  plaintiff  was  a  trespasser,  and  tlie  defendant  owed  him 
no  duty  of  protection.  Its  servants  had  the  right  to  remove 
him  from  the  car,  but  in  doing  so  were  required  to  subject 
him  to  no  unnecessary  hazard.  They  had  no  right  to  seize  him 
and  throw  him  from  the  car  whilst  it  was  in  motion,  or  to  so 
violently  assault  or  frighten  him  as  to  cause  him  to  fall  from 
the  car.  In  order  to  justify  a  recovery  tlie  act  of  the  defend 
ant's  servant  must  have  been  improper,  unnecessarily  danger- 
ous, the  proximate  cause  of  the  injury,  and  done  for  the  pur- 
pose of  removing  the  plffintiff  from  the  car. 

As  we  have  seen,  the  conducter  went  out  upon  the  front 
platform,  extended  his  hand  toward  the  plaintiff,  and  cried 
out  "  Hey !  "  The  boy  tells  us  that  it  frightened  him  and  that 
he  fell  off.  The  record  does  not  give  us  much  information 
with  reference  to  the  character  of  tlie  act,  whether  it  was 
violent  or  threatening.  It  does  give  us  to  understand  that  the 
witnesses  indicated  to  the  jury,  by  illustrating  with  the  arm,  the 
manner  and  character  of  the  act.  We  consequently  may 
assume,  in  aid  of  the  judgment,  that  the  act  was  of  such  a 
nature  as  to  justify  the  plaintiff  in  believing  that  he  was  about 
to  receive  punishment  or  bodily  injury. 
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The  case  may  be  close  and  upon  the  border,  but  we  incline 
to  the  view  that  we  cannot  interfere. 

The  judgment  should  be  aflBrmed,  with  costs. 

All  concur,  except  Ai^dbews,  Ch.  J.,  and  Geay,  J., 
dissenting. 

Judgment  affirmed. 


Ellis  H.  Roberts  &  Co.,  Appellants,  v.  John  Buoklby  et  al., 
Impleaded,  etc.,  Respondents. 

An  assignment  for  the  benefit  of  creditors  must  be  interpreted  like  other 
instruments,  according  to  the  intent  of  the  parties,  and  if  possible  such 
a  construction  given  it  as  wiU  sustain  rather  than  defeat  it. 

The  onus  is  upon  the  party  charging  fraud  in  such  an  instrument  to  show 
affirmatively  some  illegal  provision,  or  some  act  cqpsciously  and  pur- 
posely done  which  is  inconsistent  with  an  honest  purpose. 

A  direction  in  the  assignment  for  the  payment  of  a  debt  at  a  greater 
amount  than  is  justly  due,  will  not  invalidate  the  assignment  in  the 
absence  of  a  fraudulent  intent. 

When  the  instrument  is  assailed  as  fraudulent  because  it  provides  for  the 
payment  of  a  fictitious  debt,  it  must  appear  that  the  assignor,  with  a 
fraudulent  purpose  in  view,  knowingly  and  consciously  directed  the 
payment  of  a  claim  which  to  his  knowledge  had  no  existence,  either  in 
whole  or  in  some  substantial  part. 

The  question  as  to  the  validity  of  an  assignment  is  to  be  determined  by 
the  facts  existing  at  the  time  it  was  made,  and,  if  when  delivered  it  rep- 
resented an  honest  purpose  and  was  made  in  good  faith,  fraud  cannot 
be  fastened  upon  it  thereafter  by  any  act  or  statement,  whether  verbal 
or  written,  of  the  assignor. 

While  the  rule  that  a  person  is  presumed  to  intend  the  natural  and  neces- 
sary consequences  of  his  acts;  and  so,  where  he  acts  voluntarily,  and  the 
act  necessarily  openites  to  defraud  others,  that  he  intended  the  fraud, 
this  is  not  a  conclusive  presumption,  but  may  be  removed  by  evidence 
that  the  act  was  the  result  of  mistake  or  inadvertence,  and  that  the 
intention  was  innocent. 

An  assignment  for  the  benefit  of  creditors  preferred  and  directed  the 
assignee  to  pay  in  full  certain  debts  enumerated  in  a  schedule  annexed, 
with  interest.  In  the  schedule  M.  was  named  as  a  creditor.  In  a  column 
headed  "Form  of  debt"  was  this  statement  '*  account  and  notes  which 
assignors  are  unable  to  describe."  The  amount  was  stated  to  be  "about 
112,000."  In  a  column  headed  "  Date  for  interest,"  were  specified  six 
items,  with  diHerent  dates  attached,  amounting  in  all  to  |12,000;  then 
followed  this  statement,    "as  near  as  assignors  are  able  to  state." 
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Twenty  days  after  the  assignment  was  made  the  assignors  filed  the 
inventory  and  schedules  required  by  the  statute  (§  3,  chap.  466,  Jjaws  of 
1877).  In  these  the  amoui*  of  the  debt  to  M.,  the  several  items  thereof, 
with  the  dates  attached,  were  given,  as  stated  in  the  assignment,  but 
without  any  qualifying  words.  In  an  action  to  set  aside  the  assignment 
because  of  alleged  fraud,  various  items  of  indebtedness  to  M.,  consist- 
ing of  notes  and  checks,  were  produced  and  proved,  and  the  referee 
found  that  the  assignors  were  indebted  to  him  thereon  at  the  date  of  the 
assignment  in  the  sum  of  $12,656.38.  It  appeared  that  one  item  of 
11,500  named  in  the  schedule,  had  been  paid  and  was  inserted  by  mis- 
take; also,  that  the  obligations  produced  differed  in  dates  and  amounts, 
in  some  cases  slightly,  in  others  materially,  from  the  dates  and  amounts 
stated  in  the  schedule.  These  facts  also  appeared  and  were  found  by  the 
referee:  When  the  assignment  was  made  M.  was  in  the  west,  in  the 
service  jof  the  government.  The  firm  of  attorneys  who  drew  the  assign- 
ment obtained  the  data  relating  to  the  debt  in  question  from  M.'s 
attorneys.  The  assignment  was  then  drawn  and  presented  by  a  member 
of  said  firm  t<^  the  assignors  for  examination;  they  were  unable  to 
describe  the  debt  with  accuracy;  some  of  the  books  upon  which  it 
appeared  were  not  in  their  possession,  and  some  portion  of  it  was  for 
moneys  paid  by  M.  to  third  parties  for  the  benefit  of  the  assignors,  and 
thereupon  the  qualifying  words  were  inserted  in  the  schedule.  The 
other  member  of  said  firm,  who  drew  the  assignment,  and  who  had  not 
been  informed  of  the  change  made,  drew  the  inventory  from  the  same 
data  used  by  him  in  drawing  the  assignment,  without  inserting  the 
qualifying  words;  he  intending  in  both  papers  to  describe  the  same  debt 
and  in  the  same  way.  The  referee  found  that  the  assignors  verifying 
the  inventory  intended  to  set  forth  the  indebtedness  without  stating 
the  precise  items  and  without  intending  to  modify  or  change  the  state- 
ment contained  in  the  assignment,  and  acted  in  good  faith  without  any 
intent  to  hinder,  delay  or  defraud  creditors.  Ildd,  that  the  preference 
and  so  the  assignment  were  properly  adjudged  to  be  valid;  that  the  pre- 
ferred creditors  had  the  right  to  prove  any  honest  debts  to  the  extent 
of  about  $12,000,  irrespective  of  the  amounts  and  dates  given  in  the 
schedule;  and  that  the  variance  shown  was  immaterial. 

RoberU  v.  Vietor  (130  N.  Y.  585),  distinguished. 

On  the  same  day  the  assignment  was  recorded  a  judgment  in  an  action 
brought  by  M.  against  the  assignors  was  entered  upon  an  offer  of  judg- 
ment. The  judgment  was  in  excess  of  the  real  indebtedness  by  over 
1800.  The  complaint  asked  relief  against  this  judgment.  The  referee 
found  that  that  amount  was  excessive  but  not  fraudulent,  and  that  it 
was  rendered  in  good  faith,  for  the  purpose  of  securing  an  honest  debt. 
The  judgment  was  subsequently,  on  application  to  the  court,  modified 
and  reduced  to  the  true  amount.  Held,  that  the  court  had  power  to  so 
correct  the  judgment;  also,  that  even  if  it  had  not  been  corrected,  it  w^as 
good  for  the  sum  actually  due. 
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After  a  former  trial  in  this  action  and  a  reversal  on  appeal  of  the  judgment 
rendered  therein  in  favor  of  the  contesting  creditors,  the  County  Court 
made  an  order  amending  the  inventory  nutmpro  tunc,  so  as  to  conform 
substantially  to  the  statement  of  the  debt  in  the  assignment.  Held, 
that  the  County  Court  had  power  to  make  the  order,  and  when  made  it 
was  as  much  part  of  the  assignment  as  the  inventory  which  it  modi- 
fled,  and  as  the  referee  found  that  it  could  not  operate,  as  against  the 
contesting  creditors,  to  impair  or  prejudice  any  rights  or  liens  which  they 
had  acquired  against  assigned  property  prior  to  the  entry  of  the  order, 
the  creditors  were  protected  and  without  any  legal  or  just  ground  for 
complaint. 

Reported  below,  80  Hun,  58. 

(Argued  January  30,  1895;  decided  March  5,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  10,  1894,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  F,  Danforth  and  James  Dunne  for  appellants. 
The  fonner  decision  of  this  court  should  have  been  treated  by 
the  court  below  as  a  final  adjudication  of  the  invalidity  of  the 
assignment.  (130  N.  Y.  597.)  Kor  is  the  case  changed  to 
the  advantage  of  the  defendants  by  the  additional  or  new  evi- 
dence given  on  the  second  trial.  {Taylor  v.  lianney^  4  Hill, 
619;  McCormich  v.  Wheehr,  11  S.  &  R.  114;  119  U.  S. 
689-601 ;  Porter  v.  Williams,  94  N.  Y.  142.)  Neither  was 
the  oral  evidence  competent.  (Laws  of  1887,  chap.  400,  §  3.) 
The  evidence  in  explanation  or  to  show  a  "  mistake  "  in  the 
assignment  or  schedules  is  inadmissible  under  the  pleadings. 
(130  K  Y.  585.)  Tlie  judgment  of  March  18,  1886,  in  favor 
of  D.  Q.  Major  against  Buckley  and  Shirley  should  be  vacated 
and  set  aside  as  fraudulent  and  void  as  against  Victor  & 
Achelis.  (130  N.  Y.  601;  Dexter  v.  Irvine,  133  id.  551; 
Smith  Y.  Mayor,  etc,  37  id.  518;  116  id.  410;  Simons  v. 
Ooldhack,  123  id.  637  ;  Burch  v.  Newbury,  10  id.  396;  Dash 
SiOKELS— Vol.  C.         28 
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V.  ITleekj  7  Johns.  490.)  If  a  court  of  equity  hae  the  power 
to  disturb,  in  favor  of  one  creditor,  a  lien  acquired  by  another 
creditor  by  legal  proceedings  upon  either  a  fund  or  property, 
it  does  not  exercise  it.  It  leaves  the  question  of  preference 
to  be  settled  by  the  legal  rule.  {Bank  of  Rochester  v.  Emer- 
son, 10  Paige,  359  ;  De  Peyater  v.  Ilildreth,  2  Barb.  Ch. 
109;  JBucJian  v.  Sumner,  Id.  165;  Burchard  v.  PhiUips,  11 
Paige,  66;  Sutherland  v.  Bradner,  39  Ilun,  134;  116  N.  Y. 
410 ;  Knight  v.  Bunn,  7  Ired.  77 ;  8  Ired.  Eq.  82 ;  Jones' 
Eq.  [K  C]  24 ;  Simons  v.  GoUhack,  123  K  Y.  637.)  The 
assignment  is  valid  against  every  one  save  Victor  &  Achelis, 
for  they  only  attacked  it.  (54  Hun,  461, 462.)  By  the  appeal 
of  Victor  &  Achelis,  only  so  much  of  the  judgment  was  taken 
to  the  Court  of  Appeals  as  aggrieved  Victor  &,  Achelis.  And 
although  the  language  of  the  remittitur  is  broader,  it  should 
be  understood  as  meaning  the  judgment  so  far  as  it  affects 
Victor  &  Achelis,  who  by  adverse  proceedings  had  acquired 
a  lien.  {Morris  v.  Sickly,  137  N.  Y.  604;  118  id.  415 ;  130 
id.  601.) 

H,  J,  Cookinham  for  respondent  Bulger.  The  general 
assignment  of  Buckley  &  Co.  to  Patrick  F.  Bulger  as 
assignee  for  the  beneiit  of  creditors  is  a  good  and  valid  assign- 
ment. {Griffin  V.  Marquardt,  21  N.  Y.  121 ;  Bcmk  of 
Silver  Creek  v.  Talcott,  22  Barb.  550 ;  Brainerd  v.  Dxin- 
ning,  30  N.  Y.  211 ;  Maa<ik  v.  Macick,  49  Hun,  507;  Pich- 
ardson  v.  Thurhnr,  104  N.  Y.  606 ;  Roberts  v.  Victor,  54 
Hun,  461,  465  ;  Smith  v.  Smith,  136  ?f.  Y.  313.)  The  sum 
of  $12,656.38  was  a  just  and  valid  debt  due  Daniel  G.  Major 
at  the  date  of  the  assignment.  {Flack  v.  Yil.  of  Green 
Island,  122  N.  Y.  107,  117;  People  v.  French,  123  id.  636; 
Ilealey  v.  Clark,  120  id.  642.)  The  amount  actually  due 
Major  was  preferred  by  the  gtateraent  of  the  preference  in 
the  assignment.  (Laws  of  1887,  chap.  466,  §  3 ;  Hendricks 
V.  IFi^Zrf<972,  17  Johns.  438;  Griffin  v,  Marquardt,  21  N.  Y. 
121 ;  Baiik  of  Silver  Creek  v,  Talcott,  22  Barb.  550  ;  Brain- 
erd  V.  J)nnning,  30  X.  Y.  211 ;  Mauck  v.  Maack,  49  Hun, 
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507;  Burley  v.  Hartaon,  40  id.  121 ;  109  K  Y.  656;  Richr 
a/tdaon^:  Thurher^  104  id.  tJ06.)  The  additional  evidence 
produced  on  the  last  trial  to  explain  the  omission  of  certain 
qualifying  words  from  the  schedules  filed  subsequently  to  the 
assignment  was  sufficient,  relevant  and  competent.  {Pratt  v. 
Stephens,  94  N.  Y.  387;  Brown  v.  Ilalstead,  17  Abb.  [N.  C] 
197;  Kavanagh  v.  Beckwith,  44  Barb.  192;  Peyser  v. 
Myers,  135  N.  Y.  599 ;  Van  Bergen  v.  Lehmain,  72  Hun, 
304;  Shidtz  v.  HoagUnd,  85  IN".  Y.  464,  473;  Crook  v. 
Rindskopfy  105  id.  476,  482 ;  Fay  v.  Grant,  53  Hun,  44, 47 ; 
126  N.  Y.  624;  Blain  v.  Pool,  13  N.  Y.  S.  K.  571 ;  116  N. 
Y.  651.)  The  mere  omission  of  certain  qualifying  words  in 
the  schedules  filed  subsequently  to  the  assignment  did  not, 
per  se,  render  the  latter  fraudulent.  (  Wilson  v.  Forsyth,  24 
Barb.  105 ;  Mathews  v.  Poultney,  33  id.  127 ;  Shultz  v. 
Hoaglam^d,  85  K  Y.  464;  Talcott  v.  Hess,  31  Hun,  282; 
Chambers  v.  Smith,  60  id.  248 ;  Browning  v.  Hart,  6  Barb, 
91 ;  Cuyler  v.  Cartney,  40  N.  Y.  221 ;  Peyser  v.  Myers,  135 
id.  599 ;  Stafford  v.  Merril,  62  Hun,  144,  147 ;  Coursey  v. 
Morton,  132  N.  Y.  556 ;  Fay  v.  6^mn^,  53  Hun,  44 ;  Smith  v. 
i&Tii^A,  136  N.  Y.  313  ;  Nordlinger  v.  Anderson,  123  id.  544 ; 
Duram,t  v.  Pi&rson,  124  id.  444 ;  58  Hun,  190 ;  CVt?<9A;  v.  Rinds- 
kopf,  105  N.  Y.  476, 485 ;  Townsend  v.  Stearns,  32  id.  209, 313 ; 
Franey  v.  Smith,  125  id.  44.)  In  the  former  decision  of  this 
case  the  Court  of  Appeals  did  not  pass  upon  tlie  issues  as  now 
presented.  That  decision  is  not  conclusive  upon  tliis  appeal. 
(130  K  Y.  596 ;  Code  Civ.  Pro.  §  1317 ;  Guernsey  v.  Miller, 
80  N.  Y.  181.)  The  amendment  of  the  schedules  by  order  of 
the  county  judge  was  valid  and  binding  upon  all  the  parties  to 
this  action.  {In  re  Cohn,  78  N.  Y.  248 ;  Li  re  Morgan,  99 
id.  145,  148 ;  In  re  XJnderUll,  117  id.  471,"  478 ;  Garlock  v. 
Vandervort,  128  id.  374 ;  Mitchell  v.  Van  Buren,  27  id.  300 ; 
Ingram  v.  Rollins,  33  id.  409-418 ;  XT,  Bank  v.  Bush,  36 
id.  631 ;  Syrnson  v.  Silheimer,  40  Hun,  116 ;  Cook  v.  Whip- 
pie,  55  N.  Y.  150 ;  Nims  v.  Saline,  44  How.  Pr.  252 ;  Tay- 
lor  V.  Ranney,  4  Hill,  619 ;  Weeks  v.  Tomes,  16  Hun,  349 ; 
McCormick  v.  WJieeler,  36  111.  114.)     The  assignmeiit  must 
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be  sustained  as  to  the  moneys,  debts  and  choses  in  action  in 
the  hands  of  the  assignee  at  the  time  of  the  commencement 
of  the  suit.  {Castle  v,  ZewtSj  78  N.  Y.  131 ;  Iless  v.  Ueaaj 
117  id.  306,  308 ;  McAlUster  v.  Bailey,  127  id.  588.)  None 
of  the  appellants'  exceptions  were  well  taken.  (Code  Civ. 
Pro.  §  992 ;  Daniels  v.  Smith,  130  K.  Y.  690 ;  Txmier  v. 

Weston,  133  id.  650  ;  Healeij  v.  Clark,  120  id.  642  ;    West  v. 

Van  Tuyl,  119  id.  620 ;  Patterson  v.  Eohinsaii,  116  id.  193 ; 
Burger  v.  Burger,  111  id,  523 ;  Crim  v.  Starkweather,  136 
id.  635 ;  Faxan  v.  Mason,  76  Hun,  408.) 

W.  A,  Matteson  for  judgment  creditors,  respondents.  It  is 
first  submitted  that  the  appellants,  Victor  &  Achiles,  have  no 
right  or  standing  in  this  action  to  prosecute  it  against  the 
defendants.  {Reubens  v.  Jewel,  13  N .  Y.  488 ;  Est^  v.  Wil- 
cox, 67  id.  264 ;  Addee  v.  Bigler,  80  id.  349  ;  Litchenherg  v. 
Cherdif elder,  33  Hun,  58 ;  103  J^T.  Y.  302.)  The  debt  claimed 
to  be  due  to  Daniel  G.  Major  is  a  valid  claim.  The  referee 
has  found  that  it  is  an  honest  debt.  {Church  v.  Sparrow,  5 
Wend.  223 ;  Miller  v.  Manice,  6  Hill,  115 ;  0.  Co,  Bank  v. 
De  Puy,  17  Wend.  47 ;  O,  Bank  v.  Ilennessy,  48  N.  Y.  551.) 
The  Major  judgment  is  valid.  (  Weaver  v.  QreeribauTn,  61 
N.  Y.  311;  Shultz  v.  Iloagland,  85  id.  467;  IT.  Co.  v. 
Rodenpyl,  135  id.  430 ;  Kaare  v.  T,  S.  &  L  Co,,  139  id.  337; 
Bear  v.  Mayor,  etc,  96  id.  567 ;  Aldredge  v.  Aldredge,  120 
id.  614;  Devlin  v.  G,  S,  Bank,  125  id.  756;  Barnard  v. 
Gantz,  140  id.  253 ;  Morris  v.  Talcott,  96  id.  107 ;  LorHlard 
V.  Clyde,  86  id.  387;  Crook  v.  Rindskopf,  105  id.  436; 
BeardsUy  v.  Wheeler,  11  Hun,  539  ;  Trier  \,  Herman,  44  id. 
489  ;  Gutman  v.  McNulty,  22  Wkly.  Dig.  241 ;  Brown  v. 
Ilahtead;  17  Abt.  [N.  C]  197;  Valentine  v.  McQue,  26 
Hun,  456 ;  Cojin  v.  Leslie,  36  id.  348 ;  110  K  Y.  645  ;  Sears 
V.  Bumham,  17  id.  446 ;  IIu7it  v.  Grant,  19  Wend.  90 ;  U. 
Bank  T.  Bush,  36  X.  Y.  634;  Mitchell  v.  Van  Buren,  27  id. 
300;  Digram  v.  Rohhi7is,  33  id.  4:\S  y  Ilappock  v.  Do7ialdr 
Sony  12  How.  Pr.  142 ;  Mann  v.  Savage,  7  id.  449 ;  TFAi^  v. 
Bokha/H,  73  N.  Y.  259;  Gere  v.  Gundlach,  57  Barb.  15; 
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Stark  V.  Starhy  2  How.  Pr.  362.)  The  judgment  creditors 
whom  we  represent  are  also  preferred  creditors  under  the 
assignment.  They  are,  therefore,  interested  in  maintaining 
this  action,  and  urge  its  validity.  (130  N.  Y.  592 ;  Shult3  r. 
ffoaglandj  85  id.  467;  Townseiid  v.  Steams^  32  id.  214; 
Hardracm  v.  Boydy  39  id.  197 ;  Peyser  v.  Meyers^  135  id. 
606 ;  Crook  v.  Rindakopf,  105  id.  485  \  JST.  T.  <&  B.  F.  Cq. 
V.  Mo(yre,  102  id.  667 ;  MiyrrU  v.  TaLcott,  96  id.  107.) 

O'Bbien,  J,  The  plaintiff,  a  domestic  corporation  and 
judgment  creditor  of  the  firm  of  John  Buckley  &  Co., 
brought  this  action  to  set  aside  a  general  assignment  made  by 
the  firm  for  the  benefit  of  creditors,  to  the  defendant  Bulger, 
on  the  17th  of  March,  1886.  The  complaint  charges  that  it 
was  made  to  hinder,  delay  and  defraud  creditors  and  ii^ 
therefore,  fraudulent  and  void. 

At  the  time  the  assignment  was  made,  suits  were  pending 
against  the  firm  in  behalf  of  various  creditors,  in  which 
judgments  were  rendered  subsequent  to  the  assignment,  and 
executions  levied  upon  the  property  in  the  hands  of  the 
assignee.  The  complaint  stated  that  the  action  was  brought, 
not  only  for  the  purpose  of  enforcing  the  judgment  of  the 
plaintiff  and  the  lien  obtained  or  claimed  under  the  execution 
issued  thereon,  but  also  in  behalf  of  all  other  creditors  who 
were  similarly  situated  and  who  desired  to  join  in  the  prosecu- 
tion of  the  action.  The  other  creditors  who  had  obtained 
judgments  and  claimed  liens,  acquired  thereunder,  were 
made  defendants  and,  among  them,  the  firm  of  Yietor  & 
Achelis  who  had  a  large  debt  and  claimed  a  lien  by  attach- 
ment, issued  in  an  action  for  the  recovery  of  the  debt,  in 
which  an  attachment  had  been  granted  and  levied  upon  the 
property  after  the  assignment.  This  firm,  by  answer,  joined 
with  the  plaintiffs  in  assailing  the  assignment  upon  the  alle- 
gations of  fraud  contained  in  the  complaint,  and  the  action 
finally  assumed  the  form  of  a  controversy  between  this  firm 
and  the  assignee,  both  defendants,  all  the  other  creditors, 
including  the  plaintiffs,  having  practically  abandoned  the  con- 
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test  in  regard  to  the  validity  of  the  asBignment,  though  there 
has  been  no  change  in  the  parties  or  the  form  of  the  action. 

On  a  former  trial  before  a  referee  and  a  review  at  the 
General  Term,  the  assignment  was  held  to  be  free  from  fraud 
and  entirely  valid.  The  judgment,  however,  was  reversed  in 
the  Second  Division  of  this  court  and  a  new  trial  granted. 
{lioherta  v.  Vietor,  130  N.  Y.  585.) 

This  appeal  is  from  an  affirmance  of  the  judgment  rendered 
•n  the  second  trial,  before  another  referee,  in  which  it  was 
again  decided  upon  a  full  trial  that  the  assignment  was  valid 
and  the  charges  of  fraud  not  sustained. 

These  charges  were  originally  aimed  at  claims  preferred  in 
the  assignment,  in  favor  of  various  of  the  creditors,  with 
respect  to  which  it  was  alleged  that  they  had  no  existence  in 
fact  and  were  fictitious  and  fraudulent,  and  preferred  in  the 
assignment  with  a  fraudulent  intent  and  for  a  fraudulent  pur- 
pose. In  the  progress  of  the  litigation,  which  is  of  long  stand- 
ing, the  charges  against  these  preferred  debts  have  all  been 
abandoned  except  so  far  as  they  relate  to  the  claim  of  a  single 
creditor.  The  charge  of  fraud  now  rests  entirely  upon  the 
facts  and  circumstances  connected  with  the  debt  of  Daniel  G. 
Major,  the  brother-in-law  of  Buckley,  one  of  the  assignors, 
and  whose  claim  was  preferred  in  the  third  class.  The  com- 
plaint alleged  that  the  debt  so  preferred  was  fictitious  and 
fraudulent  and  so  invalidating  the  whole  assignment.  This 
was  the  simple  and  well-defined  issue  before  the  referee  on 
the  last  trial,  and  this  appeal  presents  only  questions  resulting 
from  the  trial  of  that  issue. 

Whether  the  debt,  which  the  assignors  directed  the  assignee 
to  pay  to  this  creditor,  was  honest  or  merely  fictitious  and 
thus  fraudulent,  was  the  question  and  the  only  question  in 
controversy.  From  the  very  nature  of  the  issue  the  whole 
controversy  turned  upon  a  question  of  fact  which  is  ordinarily 
capable  of  ready  and  easy  solution  in  any  mode  of  trial.  The 
learned  referee  has  determined  this  issue  in  favor  of  the  assign- 
ment. He  has  found  that  the  debt  preferred  in  the  aesign- 
ment  to  this  creditor  was  honest  and  free  from  all  fraud,  that 
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it  was  justly  due  to  the  creditor  from  the  assignors,  and  that 
no  part  of  it  was  fictitious.  The  consideration  of  the  debt  and 
all  the  facts  and  circumstances  connected  with  its  origin, 
creation  and  preference  in  the  assignment,  have  been  found 
with  great  fullness  of  detail  against  the  contention  of  the 
creditors  assailing  the  assignment.  After  such  an  issue  has 
been  twice  tried  and  as  often  reviewed  in  an  appellate  court, 
having  jurisdiction  over  questions  of  fact,  it  is  seldom  that 
any  question  is  left  demanding  serious  consideration  in  this 
court.  But  the  judgment  which  was  the  result  of  the  first 
trial  was  reversed,  as  we  have  seen,  upon  the  former  appeal, 
and  the  case  has  again  been  argued  in  this  court  by  distinguished 
counsel  who  insist  with  great  earnestness  that  the  same  result 
should  follow  this  appeal.  Moreover,  the  discussion  among 
ourselves  reveals  the  fact  that  some  of  my  brethren  are  dis- 
posed to  take  that  view  of  the  case.  These  circumstances 
and  this  situation  will  perhaps  justify  a  more  extended  dis- 
cussion of  the  questions  decided  in  the  court  below,  and  in  tlie 
Second  Division  upon  the  former  appeal,  than  would  otherwise 
be  thought  necessary. 

There  is  no  dispute  concerning  the  rules  of  law  that  govern 
in  such  a  case,  with  respect  to  the  .construction  to  be  given  to 
the  assignment  and  the  inventory  and  schedules.  They  must 
be  interpreted,  like  all  other  instruments,  according  to  the 
intention  of  the  parties  and,  if  possible,  such  a  construction 
should  be  adopted  as  will  sustain  the  assignment,  rather  than 
defeat  it,  in  accordance  with  that  quaint  rule  given  by  Coke : 
"  Whensoever  the  words  of  a  deed  may  have  a  double  intend- 
ment, and  one  standeth  with  law  and  right,  and  the  other  is 
wrongful  and  against  law,  the  intendment  that  standeth  with 
la\^  shall  be  taken."  (Coke's  Litt.  42.)  The  onus  is  upon  the 
party  charging  fraud  to  show  affirmatively  some  illegal  pro- 
vision or  some  act,  consciously  and  purposely  done,  which  is 
inconsistent  with  an  honest  purpose.  A  mistake  in  the  inven- 
tory of  the  property  or  in  the  assignment,  with  respect  to  the 
description  of  the  debt,  or  its  amount  or  form,  in  the  absence 
of  actual  fraud,  will  not  invalidate  the  instrument.     As  was 
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said  by  Judge  Finch,  in  one  of  the  cases  cited  below :  "  It 
would  be  hard  to  find  any  schedule  absolutely  perfect,  or  any 
debtor  who  could  inventory  every  item  of  his  property  with 
strict  accuracy.  Room  must  be  allowed  for  honest  mistakes, 
and  possibly  even  for  careless  and  thoughtless  error."  When 
the  instrument  and  the  acts  of  the  parties  are  fairly  capable 
of  a  construction  consistent  with  innocence  and  the  general 
rules  of  law,  they  should  be  given  that  construction  in  prefer- 
ence to  one  which  would  impute  a  fraudulent  intent  or  defeat 
the  general  intent  and  purpose  of  the  conveyance.  {Tovm- 
send  V.  Steanu^  32  N.  Y.  209 ;  ShuUz  v.  HoagUmd^  85  id. 
467 ;  Barley  v.  Bowe^  105  id.  171 ;  Crook  v.  Rmdakopfy  Id. 
476.)  Nor  will  a  direction  in  the  assignment  for  the  payment 
of  a  debt  at  a  greater  amount  than  is  justly  due  invalidate 
the  instrument,  in  the  absence  of  a  fraudulent  intent.  In  a 
recent  case  the  debt  was  preferred  for  $20,000  in  excess  of 
what  was  i*eally  due,  and  that  excess  paid  to  the  creditor. 
We  held  that  as  there  was  no  actual  fraud  the  assignment  was 
not  avoided,  but  the  assignee  could  simply  recover  back  the 
excess  paid.     {Peyser  v.  Myers^  135  N.  Y.  599.) 

The  assignment  in  this  case  was  valid  or  invalid,  fraudulent 
or  honest  at  the  moment  it  was  made.  When  it  was  delivered 
the  title  to  the  property  passed  under  it,  if  ever,  and  if  at 
that  time,  it  represented  an  honest  purpose  and  was  made  in 
good  faith,  fraud  could  not  be  fastened  upon  it  afterwards  by 
any  acts  or  statements  of  the  assignors,  whether  verbal  or 
written. 

These  acts  and  statements,  at  most,  could  amount  to  noth- 
ing more  than  evidence  reflecting  light  with  more  or  less  force. 
According  to  their  nature,  upon  the  intent  and  purpose  with 
which  the  assignment  was  made,  and  thus  bearing  upon  the 
issue  of  fact  between  the  parties.  But  the  character  of  the 
instrument  itself  must  be  determined  upon  the  facts  and  the 
situation  existing  when  it  was  delivered  and  recorded.  The 
assignment  in  question  directed  the  assignee  to  pay  in  full 
certain  debts  enumerated  in  schedule  C  annexed,  after  having 
first  paid  and  discharged  in  full,  with  interest,  the  two  other 
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classes  of  preferred  creditors  described  in  the  two  preceding 
schedules.  On  turning  to  schedule  C  we  there  find  the  debt 
of  Major,  upon  which  the  issue  of  fraud  in  #iis  case  turns, 
aiid  which  it  is  alleged  is  fictitious,  described  in  these  words ; 


Namk     op 
Creditor. 

Residence. 

Considera- 
tion. 

Form  of 
debt. 

Amount. 

Date  for  interest. 

Daniel  G. 
Major. 

Waahinff- 
ton,  D.  C. 

Money 
loaned. 

Account  and 
notes  which 
assigrnors 
are    unable 
to  describe. 

About 
12,000.  , 

$1,000,  Jan.  IS,  1888. 
1,600,  Auk.  8,  1888. 
600,  Oct.  4,  1888. 
1.000,  Feb.  4,  1884. 
8,000,  Feb.  10, 1884. 
6,000,  May  83, 1884. 

As  near  as  assign- 
ors are    able   to 
state. 

The  assignee  was  thus  directed,  if  anything  remained  after 
paying  the  debts  of  the  two  first  classes  of  preferred  creditors, 
then  to  pay  the  debt  in  question  to  Major,  consisting  of  cer- 
tain notes  and  accounts  wliich  the  debtors  were  unable  to 
describe,  the  aggregate  of  which  was  stated  at  about  $12,000, 
to  be  increased,  however,  by  adding  interest,  to  be  computed 
from  the  dates  and  upon  the  amounts  mentioned  in  the  last 
column.  They  did  not  even  profess  to  state  these  dates  or 
amounts  with  accuracy  since  they  added  the  qualifying  words, 
"  as  near  as  assignors  are  able  to  state  "  in  the  column  headed 
"  date  for  interest.-'  The  debt  preferred  was  a  gross  sum  of 
about  $12,000,  without  professing  to  give  the  items,  since  the 
dates  and  amounts  in  the  last  column  were  nothing  but  mere 
data  for  computing  interest. 

The  primary  and  controlling  question  in  the  case  is  whether 
the  debt  thus  described,  in  fact  existed,  or  was  honestly  due 
to  the  creditor,  or  was  merely  fictitious  and  fraudulent.  All 
the  other  facts  in  the  case  are  merely  collateral  to  this,  the 
main  fact,  and  are  of  but  little  consequence  except  so  far  as 
they  furnish  matter  of  evidence  bearing  upon  this  central 
point  of  the  whole  controversy.  The  learned  referee  found 
upon  abundant  evidence  that  the  debt  existed  and  by  full  and 
comprehensive  findings  of  fact  negatived  every  allegation  of 
fraud.  He  found  that  on  the  day  the  assignment  was  made, 
SicKELs— Vol.  C.        29 
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the  assignors  honestly  owed  this  preferred  creditor  |12,656.38. 
The  several  obligations  entering  into  the  debt,  as  a  whole, 
were  producei^  before  the  referee  and  he  has  made  an  express 
finding  as  to  each  item.  They  consisted  of  six  promissory 
notes  and  two  checks  of  the  following  amounts  and  dates : 
Note  Feb.  26,  1883,  $1,000;  June  1,  1883,  $1,000;  Oct.  4, 
1883,  $500 ;  January  31, 1884,  $1,000 ;  Feb.  12, 1884,  $3,000 ; 
May  6, 1884,  $3,000 ;  May  6, 1884,  check,  $500 ;  May  17, 1886, 
cash  advanced,  $2,538.75.  After  computing  interest  on  these 
amounts  from  the  dates  given  and  crediting  payments,  the 
balance  is  the  debt  found  by  the  referee.  These  findings  were 
made  upon  evidence  that  caimot  even  be  said  to  be  at  all  con- 
flicting and  there  is  not  the  slightest  dispute  as  to  the  facts. 
The  learned  counsel  for  the  contesting  creditors  made  no  sug- 
gestion in  his  oral  or  written  argument  against  the  existence 
of  the  debt  in  fact,  as  found  at  the  trial,  or  as  to  the  sufticiency 
of  the  words  used  in  the  assignment  to  authorize  the  pay- 
ment. It  appeared  upon  the  trial  that  the  $1,500  item  in  the 
schedule  had  been  paid  and  that  it  was  inserted  in  the  schedule 
by  mistake  and  this  fact  is  found  upon  evidence  entirely 
satisfactory.  So  it  also  appeared  and  is  found  that  when  the 
several  obligations  were  produced  before  the  referee  they 
differed  in  dates  and  amounts,  in  some  cases  slightly,  and 
in  others  more  materially,  from  the  dates  and  amounts  of  the 
several  items  in  the  schedule.  The  reason  for  this  variance 
was  satisfactorily  shown  and  is  found  by  the  referee.  More- 
over, the  assignors  did  not  profess  to  describe  the  items  with 
accuracy  as  already  observed.  Certainly  there  is  nothing  in 
the  variance  between  the  items  in  the  assignment  and  those  in 
the  referee's  report,  if  indeed  there  can  be  said  to  be  any 
variance  at  all,  to  impeach  the  assignment.  {Smith  v.  Smithy 
136  ]Sr.  T.  313;  Richa/rdaon  v.  Thtirher,  104  id.  606;  Pratt 
V.  Stevens^  94  id.  387.)  It  is  so  entirely  obvious  that  the 
preferred  creditor  had  the  right  to  prove  any  honest  debt  that 
he  had  to  the  extent  of  about  $12,000,  irrespective  of  the 
amounts  and  dates  in  the  last  column,  that  the  variance,  if 
any,  is  not  of  the  slightest  importance.     To  call  the  debt  or 
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any  part  of  it  fictitious  because  made  up  of  amounts  with 
dates  differing  from  those  in  the  last  column  is  a  plain  perver- 
sion of  terms  that  is  quite  inconceivable. 

The  assignment  has,  thus  far,  been  considered  only  as  it 
existed  when  delivered  and  recorded,  and  as  affected  by  the 
facts  disclosed  at  the  trial  and  found  by  the  referee.  It  is 
quite  clear  that,  thus  considered,  it  was  not  invalidated  by 
reason  of  anything  appearing  upon  its  face  or  any  extraneous 
fact  found  at  the  trial.  The  learned  counsel  for  the  contest- 
ing creditors,  up  to  tliis  point,  has  not  been  able  to  find  any- 
thing in  the  case  to  sustain  his  position,  or  which  tends  to 
show  that  at  the  time  the  assignment  was  made  there  lurked  in 
it  any  element  .of  fraud,  and,  consequently,  his  assault  upon 
the  instrument  is  based  entirely  on  what  occurred  afterwards ; 
and  this  brings  us  to  that  feature  of  the  case  which,  thus  far, 
has  played  an  important  part  in  this  controversy. 

On  the  7th  of  April,  twenty  days  after  the  assignment  was 
made,  the  debtors  filed  the  inventory  and  schedules  requii-ed 
by  the  statute.  (Laws  of  1877,  chap.  466,  §  3.)  They  were 
verified  by  them  two  days  before  and  contained  the  following 
statement  with  reference  to  the  debt  in  question  : 


Namk. 

Reddenoe. 

Amount. 

Form. 

Daniel  G. 

Washin^D, 

$12,000 

Accounts  and 

Judgment. 

Mon^ 

.JlnJor. 

Notes. 

Loaned. 

January  12, 1888, 

August   8,    1888, 

$1,600. 

October  4,  1888, 

$800. 

February!,  1884, 

February  10,1884, 

"^A^^ 

The  dates  and  amounts  of  the  several  items  are  identical 
with  those  in  the  assignment,  but  the  qualifying  words  there 
found  were  omitted,  and  hence  it  is  urged  that  it  is  an  unquali- 
fied statement  of  the  debt,  which  was  untrue,  for  the  reason 
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that  it  exceeds,  by  the  sum  of  $845.32,  the  true  amount  aB 
found  by  the  referee. 

The  direction  of  the  debtors  to  the  assignee  was  to  pay  the 
debt  described  in  the  schedule  attached  to  the  assignment,  not, 
necessarily,  to  pay  that  described  in  another  schedule  not  made 
until  twenty  days  afterwards.  The  direction  in  the  assign- 
ment was,  as  we  have  seen,  to  pay  a  debt  consisting  of  a  gross 
sum  of  about  $12,000,  the  items  of  which  could  not  be  speci- 
fied, certain  amounts  and  dates  being  given  for  the  computa- 
tion of  interest.  When  the  assignors  came  to  make  the 
inventory,  twenty  days  afterwards,  they  did  not  and  could  not 
change  this  direction.  If  the  last  description  of  the  debt  dif- 
fered from  the  first  the  assignee  was  not  necessarily  controlled 
by  the  latter.  It  might  be  evidence  of  a  fraudulent  intent 
when  connected  with  other  facts  entitled  to  greater  or  less 
weight,  according  to  the  circumstances,  but  it  could  not,  of 
itself,  invalidate  what  was  valid  before.  The  assignee  was  not 
confined  to  the  inventory  for  a  description  of  the  debt  or  for 
the  amount  directed  to  be  paid.  He  could  look  beyond  it 
and  to  the  whole  instrument,  and,  in  any  event,  he  could  not 
be  compelled  to  pay  any  more  than  should  appear  to  be  justly 
due.  The  administration  of  an  estate  conveyed  to  a  trustee 
for  the  benefit  of  creditors  devolves  upon  the  County  Court 
under  the  statute,  and  ample  provision  is  there  made  for  the 
examination  and  determination  of  all  claims  against  the  estate 
by  that  court  and  by  a  jury,  upon  the  application  of  the 
assignee  or  any  creditor.  If  the  debt  was  magnified  in  the 
inventory  beyond  its  true  aniount,  that  would  not,  necessarily, 
make  it  fictitious  unless  it  was  fictitious  when  the  assignment 
was  made.  Before  we  can  condemn  an  instrument  as  fraudu- 
lent because  it  provides  for  the  payment  of  a  fictitious  debt  it 
must  appear  that  the  assignor  has,  with  a  fraudulent  pm'pose 
in  view,  knowingly  and  consciously  directed  the  payment  of 
a  claim  which,  to  his  knowledge,  had  no  real  existence,  either 
in  whole  or  in  some  substantial  part.  It  is  scarcely  necessary 
to  say  that  there  is  no  such  finding  in  the  case,  but  ample  find- 
ings to  the  contrary. 
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This  court  will  sometimes  look  beyond  the  findings  and  into 
the  evidence  to  sustain  a  judgment,  but  not  to  reverse  it.  But 
even  if  we  should  consider  every  fact  and  circumstance  urged 
by  the  learned  counsel  for  the  contesting  creditors,  it  would 
be  impossible,  I  think,  to  give  any  other  construction  to  the 
whole  instrument  than  an  authority  to  the  assignee  to  pay 
what  should  be  found  due  to  the  preferred  creditor,  and  upon 
its  face,  when  properly  construed,  it  contains  no  direction  to 
pay  a  fictitious  debt. 

But  it  is  said  that  this  court  in  the  Second  Division  took  a 
different  view  of  the  effect  of  the  inventory  in  deciding  the 
former  appeal,  and  that  we  are  bound  by  that  decision.  If 
the  facts  then  and  now  are  identical,  it  is  our  duty  to  follow 
the  former  decision,  even  though  convinced,  if  the  case  was 
res  novay  that  our  brethren  of  the  Second  Division  took  an 
erroneous  view  of  the  law.  It  is  necessary  to  adhere  to  this 
principle  if  there  is  ever  to  be  an  end  to  litigation.  It  is 
important,  of  course,  that  private  controversies  should  be 
determined  in  the  court  of  last  resort  according  to  law  and 
justice  ;  but  the  infirmities  of  human  judgment  are  such  that 
different  tribunals  will  not  always  take  the  same  view  of  the 
question.  When,  however,  tlie  question  has  been  once  decided 
in  this  court,  or  in  the  Second  Division,  with  co-ordinate  pow- 
ers, the  same  parties,  in  the  same  case,  upon  the  same  facts, 
cannot  be  permitted  to  re-open  the  discussion  without  great 
detriment  to  the  public  interest  and  destroying  that  respect 
for  the  decisions  of  courts  which  it  is  important  should  be 
maintained.  {Clufy.  Day,  141  N.  Y.  580 ;  My  gait  v.  Coe, 
142  id.  78  ;  Mo<yre  v.  Simmons,  133  id.  695.) 

But  the  view  that  I  take  of  this  case  does  not  trench  upon 
this  principle  in  the  slightest  degree.  This  is  not  now  the  case 
that  was  before  the  Second  Division,  but  a  new  case,  with  new 
findings  and  new  facts.  No  court  has  ever  yet  held,  and  cer- 
tainly the  learned  court  that  decided  the  former  appeal  did  not 
hold,  that  the  statement  of  a  debt  in  an  assignment  or  an  inven- 
tory at  an  excessive  sum  was  conclusive  evidence  of  fraud,  that 
rendered  the  assignment  void  as  matter  of  law.     On  the  con- 
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trary,  it  is  as  well  settled,  as  any  principle  can  be,  that  such  an 
act  does  not  invalidate  the  assignment  in  the  absence  of  actual 
fraud.  If  it  is  the  result  of  mistake  or  inadvertence,  that  may 
be  shown.  Nothing  contrary  to  this  principle  was  decided  on 
the  former  appeal,  when  properly  understood,  and,  in  order  to 
get  a  clear  view  of  the  question,  we  must  know  just  what  was 
then  decided  and  how  the  case  now  stands. 

The  former  judgment  was  not  reversed  for  the  reason  that 
the  $1,500  item  was  found  to  have  been  paid,  nor  because  the 
$5,000  item  did  not  exist  in  the  precise  form  stated  but  in 
other  forms,  nor  for  the  reason  that  there  was  a  mistake  of  a 
day  or  two  in  the  date  of  a  thousand-dollar  note,  but  simply 
and  solely  for  the  reason  that  the  debt  was  stated  at  an  exces* 
sive  sum  without  qualification  or  explanation.  This  is  entirely 
clear  from  the  opinion,  though  it  may  not  be  so  clear  from  the 
head  note.  Judge  Haight,  who  spoke  for  the  majority,  after 
stating  the  facts,  then  states  the  legal  question  involved  in 
these  words : 

"  It  is  contended,  however,  that  it  was  the  indebtedness  of 
Major  that  was  preferred  and  not  the  items  making  up  such 
indebtedness,  and  that  a  mistake  in  giving  the  items  should 
not  avoid  the  assignment,  provided  that  other  items  of  indebt- 
edness in  fact  existed.  This  view  would  deprive  the  other 
creditors  of  the  advantage  given  them  by  the  statute  of  know- 
ing *  the  true  cause  and  consideration '  of  the  claim,  but  with- 
out assenting  to  the  correctness  of  the  proposition  we  may, 
for  the  purposes  of  tliis  argument,  assume  it  to  be  sound. 
The  fact  still  remains  that  the  amount  actually  owing  Major 
falls  short  of  the  amount  preferred  in  the  sum  of  $845.32." 

The  significance  of  this  language  is  obvious.  The  learned 
judge  begins  by  assuming  without  deciding,  that  a  certain 
proposition,  which  he  states,  is  sound,  and  then  in  effect  he 
says,  conceding  all  that,  the  fact  still  remains  that  the  debt 
stated  exceeds  that  found  by  $845.32,  and  the  opinion  then 
proceeds  to  deal  with  the  legal  effect  of  that  fact,  and  deals 
with  nothing  else.  The  general  result  of  the  whole  discussion 
is  stated  in  the  following  paragraph  of  the  opinion : 
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"  The  referee  has  said  that  the  assignment  was  made  in 
good  faith,  and  without  intent  to  hinder,  delay  or  defraud  the 
creditors,  but  the  provisions  of  the  assignment  carried  out 
deprives  the  general  creditors  of  this  sum,  and  the  rule  is  that 
every  party  must  be  deemed  to  have  intended  the  natural  and 
inevitable  consequences  of  his  acts,  and  where  his  acts  are  vol- 
untary, and  necessarily  operate  to  defraud  others,  he  must  be 
deemed  to  have  intended  the  fraud." 

The  court  applied  to  the  case  the  familiar  principle  that  a 
person  is  presumed  to  intend  the  natural  and  necessary  conse- 
quences of  his  act.  That,  however,  is  never  anything  but  a 
presumption,  and  it  was  never  held  that  the  presumption  aris- 
ing from  a  particular  act,  unexplained  and  unqualified, 
whether  the  presumption  was  of  a  crime  or  a  fraud,  could  not 
be  removed  by  evidence  that  tlie  act  was  the  result  of  mistake 
or  inadvertence,  and  that  the  intention  was  innocent.  Of 
course  the  learned  court  never  intended  to  hold,  and  did  not 
hold,  that  an  act  which,  unexplained,  created  an  inference  of 
fraud,  could  not  be  explained  so  as  to  render  it  consistent  with 
innocence.  The  court  dealt  with  two  questions,  one  a  ques- 
tion of  fact,  and  the  other  a  question  of  law.  It  was  assumed 
that  the  statement  of  the  debt  in  the  inventory,  entirely 
detached  from  the  qualifying  words  in  the  assignment,  and 
standing  alone,  magnified  the  claim  beyond  its  real  amount, 
and  from  that  fact,  standing  in  the  record  unexplained  and 
unqualified,  there  followed  the  inference  of  fraud  as  matter  of 
law,  which  vitiated  the  assignment.  There  was  then  no  evi- 
dence and  no  finding  of  fact  in  the  case  to  rebut  the  presump- 
tion. The  only  finding  then  in  the  case  was  the  general  one 
that  the  assignment  was  made  in  good  faith  and  without  any 
fraudulent  intent,  but  that  did  not  cover  the  point,  since  the 
vice  which  the  court  found  was  not  in  the  assignment  but  in 
the  inventory,  filed  twenty  days  afterwards.  There  was  no 
evidence  and  no  finding  whatever  as  to  the  circumstances 
under  which  that  paper  was  executed,  or  as  to  the  intent  and 
purpose  with  which  it  was  made.  There  was  nothing  to 
change  the  presumption  which  it  created,  or  to  break  its  force 
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and  effect  slb  prima  facie  evidence.  The  court  assumed  that 
Bucli  a  result  would  be  possible,  and,  therefore,  granted  a  new 
trial.  If  it  was  not  possible,  or  if  the  statement  was  deemed 
conclusive,  of  course  that  ended  the  case  and  final  judgment 
should  have  been  given. 

It  is  very  clear,  I  think,  that  the  case  as  now  presented  is 
entirely  changed.  New  evidence  was  given  at  the  last  trial  in 
regard  to  all  the  facts  and  circumstances  attending  the  execu- 
tion and  filing  of  the  inventory  and  the  intent  and  purpose  of 
the  parties,  and  the  referee  has  made  comprehensive  findings 
which  cover  every  point.  These  findings  were  made  upon 
evidence  not  only  uncontradicted,  but,  in  itself,  very  reason- 
able and  probable. 

It  appeared  that  when  the  assigmnent  was  made  the  cred- 
itor, who  resided  in  Washington,  was  absent  upon  the  western 
plains  in  the  service  of  the  government  as  an  engineer.  A 
firm  of  attorneys  at  Utica  acted  for  him,  and,  not  knowing 
all  the  facts  and  details  of  the  debt,  described  it  as  best  they 
could.  Another  firm  was  employed  by  the  assignor  to  draw 
the  assignment,  and  they  obtained  tlie  data  relating  to  the 
debt  in  question  from  the  attorneys  acting  for  the  creditor. 
The  assignment,  when  drawn  and  completed  by  one  member 
of  the  firm,  was  handed  by  him  to  his  partner,  who  took  it  to 
the  assignors  for  examination.  It  was  then  found  that  the 
assignors  could  not  describe  the  debt  with  perfect  accuracy, 
as  some  of  the  books  upon  which  it  appeared  were  not  in  their 
possession,  and  some  portion  of  the  money  had  been  paid  by 
the  creditor  to  tliird  parties  for  the  benefit  of  the  assignors. 
This  situation  caused  the  insertion  then  anil  there  for  the  first 
time  of  the  qualifying  words  found  in  schedule  C,  and  in  this 
form  the  assignment  was  executed  and  recorded,  but  the  part- 
ner, who  drew  the  assignment,  was  not  informed  of  the 
change  made  after  it  left  his  hands.  Twenty  days  afterwards 
this  same  partner  drew  the  inventory  from  the  same  data  and 
memoranda  which  he  used  in  drawing  the  assignment,  and, 
being  ignorant  of  the  change  made  in  his  work  by  the  inser- 
tion of  the  qualifying  words,  he  described  the  debt  in  the 
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inventory  as  lie  had  described  it  in  the  assignment,  intending 
in  both  papers  to  describe  tlie  same  debt  in  the  same  way. 

Tliese  facts  are  all  found  by  the  referee,  who  then  iinds 
that  the  inventory  was  made  and  verified  by  the  debtors  under 
the  belief  that  it  had  been  properly  prepared  by  the  attorneys 
who  had  charjBje  of  tlie  matter,  but  who  had  inadvertently  given 
an  incorrect  description  of  the  debt ;  that  they  act^d  in  good 
faith,  without  any  intent  to  hinder,  delay  or  defraud  creditors, 
honestly  intending  to  set  forth  their  indebtedness  without 
stating  the  precise  items  of  the  same,  which  they  were  unable 
to  state,  and  without  intending  to  modify  or  change  the  state- 
ment contained  in  the  assignment. 

The  objections  of  the  learned  counsel  for  the  contesting 
creditors  cannot  prevail  in  the  face  of  these  findings. 

The  complaint  also  asks  relief  against  the  judgment  which 
this  preferred  creditor  recovered  upon  an  oiler  of  judgment 
on  the  same .  day  that  the  assignment  was  recorded.  It  is 
alleged  that  the  judgment  is  fraudulent  because  the  debt  was 
fictitious,  and  the  relief  demanded  is  that  it  be  vacated  and  set 
aside  as  void.  If  the  views  expressed  with  respect  to  the 
assignment  should  prevail,  this  phase  of  the  case  is  of  no 
importance,  since  the  property  would  vest  in  the  assignee  dis- 
charged from  the  lien  of  any  of  the  subsequent  judgments. 
In  any  event  this  feature  of  the  case  presents  no  question  of  law. 

Tlie  issue  in  regard  to  the  judgment  was  one  of  fact.  The 
evidence  was  the  same  as  upon  the  same  issue  in  i-egard  to  the 
assignment,  except  that  the  inventory  plays  no  part  in  the 
inquiry.  The  judgment,  when  recorded,  was  for  a  sum  in 
excess  of  the  real  debt  of  over  |800.  The  referee  found  that 
it  was  to  that  extent  excessive,  but  not  fraudulent.  That  it 
was  rendered  in  good  faith  for  the  purpose  of  securing  an 
honest  debt.  This  finding  alone  is  a  complete  answer  to  the 
objections  now  made.  The  judgment  was  subsequently  modi- 
fied and  reduced  to  the  true  sum  on  an  application  to  the 
court.  The  court  certainly  had  power  to  correct  its  own  judg- 
ments, and  even  if  it  had  never  been  corrected  it  was  good 
for  the  sum  actually  due  in  the  absence  of  a  fraudulent  pur- 
SioKELS— Vol.  C.         30 
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pose  which  is  completely  negatived  by  the  findings  of  the 
referee.  The  order  correcting  the  judgment  was  entered 
nunc  pro  tunc  as  of  the  date  of  the  judgment.  No  one 
appealed  from  it,  and  it  now  stands  as  the  result  of  the  exer- 
cise of  power  resting  largely  in  discretion. 

Since  the  judgment  was  good  without  the  order  for  what 
was  honestly  due,  it  can  work  no  injury  to  any  of  the  parties 
to  this  action.  Besides  the  original  judgment  was  given  in 
evidence  by  the  contesting  creditors,  and  it  was  then  proper 
to  show  by  the  ord«r  correcting  it  that  the  excess  had  been 
eliminated  from  the  record. 

After  the  decision  of  the  former  appeal,  upon  the  applica- 
tion of  the  assignors,  with  notice  to  the  assignee,  the  county 
judge  made  an  order  amending  the  schedules  and  inventory 
nunc  pro  tunc  so  as  to  conform  substantially  to  the  statement 
of  the  debt  in  the  assignment.  This  order  was  given  in  evi- 
dence under  the  objection  *and  exception  of  counsel  for  the 
contesting  creditors.  The  county  judge  had  the  power  under 
the  statute  to  make  the  order.  The  statute  confers  it  in  plain 
words,  thus  providing  for  correcting  mistakes  or  defects  in  the 
inventory,  which  ought  not  to  be  permitted  if  the  statement 
of  the  debt  when  once  made  could  be  held  conclusive.  The 
form  in  which  it  was  drawn  and  the  time  when  it  might  take 
effect  were  matters  of  discretion  to  be  corrected,  if  erroneous, 
by  appeal,  since  the  order  was  not  void  but  at  most  erroneous. 
The  order  when  made  was  just  as  much  a  part  of  the  assign- 
ment as  the  inventory  which  it  modified,  and  as  it  was  the 
basis  for  the  distribution  by  the  assignee  of  the  assigned 
estate  it  was  for  all  general  purposes  evidence  of  the  claims 
directed  to  be  paid.  The  only  question  is  how  far  it  could 
affect  an  action  pending  when  it  was  made.  The  referee 
expressly  held  and  found  that  it  could  not  operate  as  against 
the  contesting  creditors  to  impair  or  prejudice  any  right  or 
lien  which  they  had  acquired  against  the  assigned  property 
prior  to  the  time  of  the  entry  of  such  order.  This  ruling  pro- 
tected the  contesting  creditors  against  any  possible  injury  and 
leaves  them  without  any  legal  or  just  ground  for  complaint. 
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These  amendatory  orders  Lad  little  if  any  bearing  upon  the 
question  whether  an  honest  or  fictitious  debt  had  been  pre- 
ferred, and  as  against  the  contesting  creditors  were  given  none. 
At  most  they  were  simply  harmless  documents  on  the  record. 
The  case  in  every  aspect  and  upon  every  point  was  correctly 
disposed  of  in  the  courts  below,  and  the  judgment  should  be 
affirmed,  with  costs  to  the  assignee  against  Victor  &  Achelis, 
the  attachment  creditors. 

Andrews,  Ch.  J.,  Finch  and  Peokham,  JJ.,  concur ;  Gbay, 
Baktlett  and  Haioht,  JJ.,  dissent ;  Gray,  J.,  on  ground  that 
the  court  is  concluded  by  the  decision  in  130  N.  Y.  685,  in 
this  case,  because  by  the  construction  there  given  to  the  act 
the  inventory  is  a  part  of  the  transaction  of  assignment  and 
is  to  be  i*ead  into  the  assignment. 

Judgment  accordingly. 


Catherine  Haines,  as  Administratrix,  etc.,  Bespondent,  v. 
The  New  York  Central  and  Hudson  Eiver  Railroad 
Company,  Appellant. 

Where  the  defendant  at  the  close  of  the  evidence  on  trial  of  an  action  by 
a  jury,  moves  the  court  to  direct  a  verdict  in  his  favor,  without  specify- 
ing any  ground,  and  the  motion  is  denied  and  he  excepts,  and  a  verdict 
is  rendered  against  him,  he  cannot  maintain  his  exception  on  appeal 
by  showing  that  there  was  a  defect  in  the  proof  upon  some  points,  and  so 
that  the  facts  did  not  authorize  the  verdict,  provided  that  the  failure  of 
of  proof  might  have  been  supplied,  had  the  attention  of  the  other  side 
been  called  to  the  defect. 

In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  plain- 
tifTs  intestate,  the  case  was  contested  on  the  ground  that  there  was  no 
negligence  on  defendant's  part,  and  that  there  was  contributory  negli- 
gence on  the  part,  of  the  decedent,  and  at  the  conclusion  of  the  whole  evi- 
dence defendant's  counsel  asked  the  court  to  direct  a  judgment  for  defend- 
ant, but  stated  no  ground  therefor,  which  motion  was  denied  and  defend- 
dant  excepted.  A  verdict  was  rendered  for  plaintiff  and  an  appeal  was 
brought  on  the  sole  point  that  decedent  was  upon  the  evidence,  as  matter 
of  law,  chargeable  with  contributory  negligence,  held,  that  the  general 
exception  to  the  denial  of  the  motion  was  insufficient  to  present  this 
question,  as  it  was  one  upon  which  additional  proof  might  have  been 
given  by  plaintiff  had  it  been  specified. 

(Argued  January  80,  1895 ;  decided  March  5,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
ricA"  Court  of  Buffalo,  entered  upon  an  order  made  May  2, 
1894,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

This  flxjtion  was  brought  to  recover  damages  for  the  negli- 
gent killing  by  defendant  of  plaintiff's  husband. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  F,  Gluck  for  appellant.  The  trial  court  should,  at 
tlie  close  of  the  evidence,  have  directed  a  verdict  for  the 
defendant.  The  exception  taken  to  the  court's  refusal  to  do 
so  was  valid,  and  fully  presents  for  review  by  this  court  all 
questions  of  fact  in  the  case.  For  the  refusal  of  the  court  so 
to  do  a  new  trial  should  be  granted.  {Biesegal  v.  N,  Y,  C. 
<&  m  R.  E.  B,  Co.,  40  N.  T.  9 ;  Hatty  v.  N.  Y.  C.  <&  H. 
B.  B.  B.  Co.,  42  id.  468 ;  Young  v.  If.  Y,  Z.  K  cfe  W.  B. 
B.  Co.,  107  id.  500 ;  Corddl  v.  iT.  Y.  C.  <k  H.  B.  B.  B. 
Co.,  70  id.  119 ;  Woodward  v.  JST.  Y,  L.  E.  &  W.  B.  B. 
Co.,  106  id.  369 ;  Scott  v.  P.  B.  B.  Co.,  130  id.  679 ;  C,  B. 
<&  Q.  B.  Co.  y.  Flint,  22  111.  App.  502.) 

George  W.  Cothran  for  respondent.  The  question  of  ordi- 
nary care  is  one  of  fact  for  the  jury.  {Holly  v.  B.  G.  Co.,  8 
Gray,  131;  W.  B.  Co.  v.  McDanieU,  107  U.  S.  454;  Emai 
T.  H.  B.  B.  B.  Co.,  35  N.  Y.  9.) 

Andrews,  Ch.  J.  The  plaintiff's  intestate  died  from  injuries 
received  while  passing  along  the  side  of  the  track  of  the  defend- 
ant on  Webster  street  in  the  city  of  Tonawanda.  He  had  passed 
up  Sweeney  street  to  its  junction  with  Webster  street  and  then, 
as  the  evidence  shows,  looked  up  and  down  the  railroad  track 
and,  no  train  being  in  sight,  turned  on  to  Webster  street 
and  proceeded  for  about  forty  feet  along  and  very  near  the 
track  of  the  railroad  on  Webster  street,  when  he  was  hit  by 
a  train  coming  behind  him,  causing  the  injury  of  which  he 
died.     There  was  evidence  tending  to  show  negligence  in  the 
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management  of  the  train,  and  the  defendant's  negligence  is 
not,  upon  this  appeal,  denied.  The  case  at  the  trial  was 
defended  both  on  the  ground  that  there  was  no  negligence  on 
the  part  of  the  defendant,  and  that  the  deceased  was  guilty  of 
contributory  negligence  in  not  looking  after  leaving  the  cor- 
ner of  Sweeney  street  to  see  whether  tJiere  was  an  approach- 
ing train,  although  he  walked  thereafter  a  distance  of  nearly 
forty  feet  in  near  proximity  to  the  track.  The  case  was  con- 
tested on  the  trial  on  both  points,  and  evidence  was  given 
upon  the  issues  by  each  party  respectively.  On  the  conclu- 
sion of  the  whole  evidence  the  defendant's  counsel  asked  the 
court  to  direct  a  verdict  for  the  defendant,  but  stated  no 
ground,  nor  did  he  call  the  attention  of  the  court  or  the  oppo- 
site counsel  in  any  way  to  the  specific  point  on  which  the 
motion  was  based.  The  motion  was  denied  and  the  court 
then  submitted  the  case  to  the  jury  in  a  charge  which  fully 
presented  the  facts  disclosed,  bearing  upon  the  question  of 
the  defendant's  negligence  and  the  contributory  negligence  of 
the  deceased.  The  charge  was  not  excepted  to  by  either 
party  and  no  requests  to  charge  were  made  by  either.  The 
only  exception  in  the  case  is  the  exception  to  the  denial  of 
the  motion  to  direct  a  verdict,  as  above  stated.  The  jury  ren- 
dered a  verdict  for  the  plaintiff,  and  this  appeal  is  brought  on 
the  single  point  that  the  decedent  was,  upon  the  evidence,  as 
a  conclusion  of  law,  guilty  of  contributory  negligence,  and  the 
appellant's  counsel  relies  upon  the  exception  referred  to  as 
raising  the  question. 

We  think  the  general  exception  to  the  ruling  of  the  court 
denying  the  defendant's  motion  to  direct  a  verdict  m  insuffi- 
cient to  raise  the  question  now  presented.  When  on  a  trial 
by  jury  a  general  motion  to  direct  a  verdict  is  granted  and  an 
exception  is  taken  by  the  other  party,  he  is  entitled  on  appeal 
to  a  reversal  if  there  was  any  evidence  tending  to  establish 
any  material  fact  in  his  favor,  which,  if  found  by  the  jury, 
might  have  changed  the  result.  {Trustees  of  East  Hampton 
v.  Kirk,  68  N.  Y.  460 ;  Stone  v.  Flower,  47  id.  566.)  His 
exception  challenges  a  scrutiny  of  the  whole  evidence,  and 
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the  party  upon  whose  motion  the  direction  is  made  and  who  is 
the  actor  in  procuring  it,  takes  the  risk,  and  it  is  no  answer  to 
the  exception  that  if  the  other  party  liad  called  the  attention 
of  the  court  to  the  evidence  which  required  a  submission  of 
the  case  to  the  jury,  the  direction  might  not  have  been  given. 
But  where  a  defendant,  as  in  this  case,  makes  a  motion  for  a 
direction  without  specifying  any  ground,  and  the  motion  is 
denied,  and  he  excepts  to  the  ruling  and  a  verdict  is  rendered 
against  him,  he  cannot  maintain  his  exception  on  appeal  on 
showing  that  the  facts  found  did  not  authorize  the  verdict, 
provided  the  failure  of  proof  might  have  been  supplied  if  the 
attention  of  the  opposite  counsel  had  been  called  to  the  defect. 

It  has  been  frequently  held  that  a  general  objection  to  evi- 
dence without  specifying  any  ground  is  ineffectual,  unless  the 
evidence  offered  could  under  no  circumstances  be  rendered 
competent,  and  an  exception  to  the  denial  of  a  motion  for  non- 
suit, not  pointing  out  any  defect  in  the  evidence,  will  not 
entitle  the  party  to  a  reversal  on  appeal,  on  the  ground  that 
the  evidence  was  insufficient  to  sustain  the  verdict  if  the  defect 
was,  in  its  nature,  one  which  might  have  been  remedied  if 
attention  had  been  called  to  it. 

The  point  attempted  to  be  argued  in  this  case  was  the  con- 
tributory negligence  of  the  intestate,  in  not  looking  behind 
him  for  the  approaching  train  after  he  left  the  corner  of 
Sweeney  street.  It  was  a  question  which,  in  its  nature,  was 
one  upon  which  additional  proof  might  have  been  given  by  the 
plaintiff.  It  may  be,  and  probably  is  true  that  her  evidence 
on  that  question  had  been  exhausted,  but  we  cannot  know  this 
for  certainty.  The  precedent  which  a  reversal  of  this  judg- 
ment would  set,  that  a  general  exception  to  a  refusal  to  direct  a 
verdict  raises  the  question  whether  the  evidence  given  was 
sufficient  to  sustain  the  verdict  given,  when  the  attention  of 
the  court  and  counsel  on  the  trial  was  in  no  way  called  to  the 
defect,  and. when  the  defect  was  in  its  nature  amendable, 
would  tend  in  many  cases  to  great  injustice.  The  case  of  an 
action  for  conversion  where  a  demand  was  necessary,  but  was 
not  proved,  although  it  may  have  been  made,  is  an  illustration. 
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It  iB  but  fair  to  the  court  and  to  the  parties  that  in  some 
general  way,  at  least,  attention  should  be  called  by  the  party 
asking  a  direction  to  the  point  upon  which  the  motion  is  based. 
Such  a  practice  will  prevent  surprise  and  contribute  to  an 
intelligent  comprehension  by  the  court  and  the  opposite  party 
of  the  situation,  and  unnecessary  litigation  will  thereby  in 
many  ca«es  be  avoided. 

The  judgment  should  be  affirmed,  witli  costs. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  afBrmed. 


The  People  ex  rel.  Sarah  J.  Bird,  Appellant,  v.  Edward  P. 
Barker  et  al.,  Commissioners  of  Taxes,  etc.,  Respondents. 

As  a  special  partner  is  not  personally  liable  for  any  of  the  partnership 
debts,  in  the  assessment  of  his  personal  property  for  the  purposes  of  tax- 
ation he  is  not  entitled  to  a  deduction  of  any  portion  of  the  indebtedness 
of  the  firm  under  the  provision  of  the  Revised  Statutes  (1  R.  S.  390,  391, 
§  9.  sub.  4),  as  amended  in  1892  (§  1,  chap.  202,  Laws  of  1892),  which 
authorizes  a  deduction  of  "  the  just  debts  owing  by  him." 

Where,  therefore,  a  non- resident,  who  had  no  property  within  the  state 
except  a  sum  contributed  by  her  as  a  special  partner  to  a  partnership, 
was  assessed  the  amount  so  contributed  under  the  provision  of  the  act 
of  1855  (§  1,  chap.  87,  Laws  of  1856),  which  provides  that  non-residents 
doing  business  in  this  state  as  special  partners  *' shall  be  assessed  and 
tti::dd  on  all  sums  invested  in  any  manner  in  said  business  the  same  as  if 
they  were  residents,"  hdd,  that  she  was  not  entitled  to  any  deduction  on 
account  of  the  partnership  indebtedness. 

(Argued  February  25,  1896;  decided  March  12,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  12, 1894, 
which  affirmed  an  order  of  Special  Term  quashing  a  writ  of 
certiorari  to  review  an  assessment  of  $50,000  against  the 
relator  for  the  year  1893. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

Sandford  R,  Ten  Eyck  for  appellant.  That  part  of  the 
act  of  1892  which  declares  that  no  debt,  contracted  in  the 


240  People  ex  rel.  Bibd  v.  Barker  et  al.  [Mar., 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  145. 

purchase  of  non-taxable  property,  shall  be  deducted  in  mak- 
ing assessments  for  personal  property,  is  void  under  the  Con- 
stitution of  the  United  States.  {Brown  v.  Marylmid^  12 
Wheat.  419 ;  People  v.  Comrs.,  67  U.  S.  620 ;  People  v. 
Comrs.^  69  id.  200;  Cook  v.  Penn^lvaniaj  97  id.  566; 
Zewy  V.  Hardin^  135  id.  100.)  This  law  is  also  repugnant  to 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States  and  to  the  Constitution  and  laws  of  this  state.  (6^.  R. 
i?.  Co.  V.  Pennsylvania^  104  U.  S.  232 ;  Detroit  v.  Osborne^ 
135  id.  492 ;  People  v.  Byan^  88  N.  Y.  142 ;  Gilman  v.  She- 
hoygan^  67  U.  S.  510 ;  P,  L,  I,  Co.  v.  Massachusetts^  77  id. 
611 ;  Pedple  v.  Weaver,  100  id.  638  ;  Suprs.  v.  Stanley,  105 
id.  305 ;  Rohhins  v.  S.  Co.,  120  id.  489.) 

David  J.  Dean  for  respondent.  The  order  quashing  the 
writ  was  not  appealable  to  this  court.  {People  ex  rel.  v. 
Comrs.,  85  N.  Y.  655 ;  People  ex  rel.  v.  Police  Coinrs.^ 
82  id.  507.)  The  assessment  is  authorized  by  chapter  37, 
Laws  of  1885,  and  the  relator  is  entitled  to  no  deduction  on 
account  of  debts.  {People  ex  rel.  v.  Comrs.,  etc.,  4  Hun,  596 ; 
Hoyt  V.  Comrs.,  etc.,  23  N.  Y.  234 ;  Williams  v.  Bd.  Suprs.j 
78  id.  561.) 

Pbckham,  J.  This  is  an  appeal  by  the  relator  from  an  order 
of  the  General  Term  of  the  first  department  affirming  an 
order  of  the  Special  Term  quashing  a  writ  of  certiorari  issued 
to  review  an  assessment  made  against  relator  for  the  year  1893. 
It  appears  that  the  relator  is  a  non-resident  of  this  state,  and 
has  no  property  within  its  jurisdiction  except  the  sum  of 
$30,000,  which  she  contributed  to  the  firm  of  Boyd,  Sutton  & 
Co.  as  a  special  partner  under  the  Special  Partnership  Act  of 
this  state.  On  the  9th  day  of  January,  1893,  the  day  fixed  by 
law  for  making  assessments  in  New  York  city,  the  condition 
of  the  firm  of  Boyd,  Sutton  &  Ca  was  as  follows : 

Imported  goods  in  original  packages $130,782  00 

Imported  goods  in  broken  packages 11,493  00 

Domestic  goods 11,901  00 
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Debts  due. $115,173  00 

Cash  on  hand 13,275  00 

Making  its  total  assets $282,624  00 

At  the  same  tune  the  said  firm  was  indebted 
as  follows : 

For  imported  goods $133,633 

For  domestic  goods 11,103 

For  borrowed  money 31,215 

176,951  00 

Leaving  its  net  assets $105,673  00 

The  relator  urges  that  after  deducting  the  amount  of 
imported  goods  in  original  packages  there  was  but  $151,842 
of  taxable  property  belonging  to  the  firm,  while  its  debts, 
amounted  to  $176,951,  and  she  claims  that  these  facts  show 
there  was  nothing  upon  which  to  base  an  assessment  against 
any  member  of  the  firm. 

By  section  1  of  chapter  37  of  the  Laws  of  1855  it  is  enacted 
as  follows : 

^^All  persons  and  associations  doing  business  in  the  state  of 
New  York,  as  merchants,  bankers  or  otherwise,  either  as  prin- 
cipals or  partners,  whether  special  or  otherwise,  and  not  resi- 
dents of  this  statle,  shall  be  assessed  and  taxed  on  all  sums 
invested  in  any  manner  in  said  business  the  same  as  if  they 
were  residents  of  the  state,  and  said  taxes  shall  be  collected 
from  the  property  of  the  firms,  persons  or  associations  to 
which  they  severally  belong." 

By  subdivision  4  of  section  9  of  the  Revised  Statutes 
(1  Rev.  St.  390,  391),  as  amended  by  section  1  of  chapter  202 
of  the  Laws  of  1892,  provision  is  made  for  deducting  just 
debts  owing  by  the  party  assessed  from  the  taxable  personal 
property  owned  by  him,  ^'  but  no  deduction  shall  be  made  or 
allowed  for  or  on  account  of  any  debt  or  liability  contracted 
or  incurred  in  the  purchase  of  non-taxable  property  or  securi- 
ties owned  by  him  or  held  for  his  benefit,"  etc.  The  relator 
says  that  the  defendants  refused  her  application  to  deduct 
SioKELS — Vol.  C.        31 
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from  her  assessment  any  portion  of  the  amount  owed  by  the 
firm  for  imported  goods  ($133,633)  under  the  authority  of  the 
above-quoted  amendment  to  the  Revised  Statutes.  She  admits 
that  such  act  is  authority  for  the  defendants'  refusal,  if  con- 
stitutional, but  she  denies  its  validity  as  to  that  portion  which 
declares  that  no  debt  contracted  in  the  purchase  of  non- 
taxable property  shall  be  deducted  in  making  assessments,  and 
she  alleges  that  under  subdivision  3  of  section  8  of  article  1  of 
the  Federal  Constitution,  which  gives  power  to  Congress  to 
"  regulate  commerce  vnXh  foreign  nations  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes,"  and  also  under  subdi- 
vision 2  of  section  10  of  the  same  article,  which  provides  that 
"  no  state  shall  without  the  consent  of  the  congress  lay  any 
imposts  or  duties  on  any  imports  or  exports  save  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws,"  such 
act  of  the  legislature  of  this  state  \a  void  either  as  a  regulation 
of  commerce  or  as  laying  imposts  or  duties  on  imports.  The 
defendants,  while  asserting  the  statute  to  be  valid,  at  the  same 
time  claim  that  relator  cannot  deduct  indebtedness  at  any 
place  other  than  her  residence  in  New  Jersey,  and  cite  People 
ex  rel.  Thurher-  Whyland  Co.  v.  Barker  (141  N.  Y.  118)  as 
authority  for  their  contention. 

We  do  not  think  that  the  validity  of  the  act  in  the  matters 
alluded  to  is  necessarily  involved  in  the  decision  of  this  case, 
and  we  decide  it  without  reference  to  that  question.  Under 
the  act  of  1855  provision  is  made  for  the  assessment  of  all 
persons  doing  business  in  this  state  who  are  non-residents 
thereof,  either  as  principals  or  partners,  whether  special  or 
otherwise,  and  the  assessment  and  taxation  of  such  non-resi- 
dents are  to  be  on  all  sums  invested  in  any  manner  in  business 
as  stated  in  the  act,  the  same  as  if  they  were  residents  of  the 
state.  The  reason  for  the  enactment  of  this  statute  and  its 
proper  construction  have  been  alluded  to  in  cases  decided  by 
tliis  court.  (See  Hoyt  v.  Coomnrs,  of  Taxes,  23  N.  T.  224 ; 
People  ex  rel.  Thurher-  Whyland  Co.  v.  Barker,  141  id.  118 ; 
People  ex  rel.  Bay  State  Shoe,  etc.,  Co.  v.  McLea/a,  80  id. 
254.)     As  a  non-resident  is  to  be  assessed  under  the  act  the 
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same  as  if  he  were  a  resident  of  the  state,  we  find  upon  look- 
ing at  the  manner  in  which  assessments  against  a  resident  are 
to  be  made  (1  Rev.  St.  above  referred  to),  that  the  assessors 
are  to  prepare  an  assessment  roll,  in  which  they  shall  set  down 
in  fonr  separate  columns,  and  according  to  the  best  informa- 
tion in  their  power  :  In  the  fii-st,  second  and  third  columns, 
various  matters  not  herein  material. 

"  4:  In  the  fourth  column,  the  full  value  of  all  the  taxable 
personal  property  owned  by  such  person  after  deducting  the 
just  debts  owing  hy  Kim^'^  etc. 

The  relator  in  this  case  is  a  special  partner  of  the  firm  above 
mentioned.  She  deposited  with  the  general  partners  in  that 
"business  the  sum  of  $30,000  in  cash,  and,  under  the  provis- 
ions of  the  Special  Partnership  Act,  she  is  not  personally 
liable  for  any  of  the  debts  of  such  partnership.  So  far  as  she 
is  concerned  she  risked  $30,000  of  her  property  by  investing 
it  as  special  partner  in  that  firm,  but  so  long  as  she  complies 
with  the  provisions  of  the  statute,  and  remains  'a  special  part- 
ner, she  is  personally  liable  for  no  debts  of  the  firm.  No  debts 
of  the  partnership  could  be  collected  from  her  individually, 
because  she  is  not  liable  for  and  does  not  owe  any  such  debts, 
and  as  she  is  not  liable  for  and  does  not  owe  any  portion  of 
them,  the  statute  does  not  provide  that  she  may  deduct  from 
the  amount  of  money  which  she  has  invested  in  the  partnership 
any  portion  of  the  debts  of  such  partnership.  The  debts  to  be 
deducted  are  the  just  debts  of  the  individual  who  is  to  be 
assessed,  and  how  can  it  be  said  that  she  owes  any  debts  when  by 
the  very  terms  of  the  Special  Partnership  Act  she  is  not  liable 
for  them  in  any  event  so  long  as  she  complies  with  the  provis- 
ions of  that  act  and  does  not  become  a  general  partner  ?  If 
the  facts  showed  that  the  firm  was  insolvent  and  so  the  fund 
<5ontributed  by  the  relator  had  been  lost  in  the  business  ventures 
of  the  firm,  such  a  condition  would  show  that  the  relator  no 
longer  had  the  fund  which  she  originally  invested  with  the 
firm,  and  so  she  would  not  be  a  fit  subject  for  assessment.  Here, 
however,  the  firm  has  assets  largely  above  its  indebtedness  and 
more  than  the  $30,000  originally  invested  by  the  relator,  and 
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it,  therefore,  appears  that  her  contribution  is  intact.  The  fact 
that  the  firm  owes  debts  for  the  purchaae  of  non-taxable  prop- 
erty is,  in  such  case,  immaterial.     She  owes  nothing. 

Without  deciding  the  constitutional  question  which  has  been 
presented  to  us,  we  hold  that  the  relator  was  not  entitled  to 
deduct  any  portion  of  the  indebtedness  of  the  firm  because 
she  did  not  owe  any  portion  thereof.  We  decide  nothing 
else. 

For  these  reasons  the  order  of  the  court  below  should  be 
a£Srmed,  with  costs. 

All  concur. 

Order  affirmed. 


John  Mobton  et  al..  Appellants,  v,  Sarah  E.  Tucker  et  al., 

Respondents. 

Under  the  provision  of  the  Mechanics'  Iden  Law  (sub.  6,  §  24,  chap.  843, 
Laws  of  1885)  authorizing  the  owner  of  premises,  against  which  a  lien 
has  been  filed,  to  discharge  the  lien  by  executing  a  bond  as  specified, 
"  conditioned  for  the  payment  of  any  judgment  against  the  property," 
a  bond  so  given  takes  the  place  of  the  property  and  becomes  the  subject 
of  the  lien,  the  same  as  moneys  paid  into  court,  or  securities  deposited 
after  suit  brought  to  foreclose  the  lien. 

The  remedy,  therefore,  to  enforce  the  obligations  of  the  sureties  to  such  a 
bond  is  not  by  an  action  at  law  upon  the  bond,  but  by  an  action  in  equity 
in  which  all  persons  interested,  including  the  sureties  on  the  bond,  are 
made  parties,  and  it  is  not  a  condition  precedent  to  the  bringing  of  the 
action  that  the  lienor  shall  exhaust  his  remedy  f^inst  the  landowner 
by  recovering  a  judgment  of  foreclosure  in  form  against  the  property 
described  in  the  notice  of  lien. 

The  complaint  in  such  an  action  should  be  in  the  usual  form  of  a  com- 
plaint in  an  action  to  foreclose  the  lien,  with  the  exceptions  that  it  should 
allege  the  giving  of  the  bond  and  the  consequent  discbarge  of  the  lien, 
and  instead  of  asking  judgment  for  the  sale  of  the  premises  it  should 
demand  relief  against  the  persons  executing  the  bond  for  the  amount 
that  shall  be  determined  to  be  payable  upon  the  lien. 

The  complaint  in  such  an  action  aUeged  that  plaintiffs  sold  at  prices  agreed 
upon  and  delivered  to  the  defendant  T.,  the  owner  of  certain  premises 
described  therein,  materials  specified,  to  be  and  which  were,  used  in  the 
erection  of  buildings  thereon,  and  that  no  portion  thereof  had  been  paid; 
that  a  notice  of  lien  in  the  form  prescribed  by  law  was  filed  within 
ninety  days  after  the  materials  were  furnished;  that  T.  filed  with  the 
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clerk  a  bond  duly  executed  with  sureties  (who  were  made  defendants) 
and  approved  by  a  justice  of  the  Supreme  Oourt,  which  bond  was  con- 
ditioned for  the  payment  of  any  judgment  against  the  property  as 
required  by  the  statute,  and  thereupon  the  lien  was  discharged  by  order 
of  the  court.  On  demurrer  to  the  complaint,  hdd,  that  it  stated  facts 
sufficient  to  constitute  a  cause  of  action. 

(Argued  February  25,  1895 ;  decided  March  12,  1806.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  December  24, 1894,  which  affirmed  a  judg- 
ment in  favor  of  defendants,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

The  allegations  of  the  complaint,  so  far  as  material,  are  set 
forth  in  the  opinion. 

Herman  F.  Koepke  for  appellants.  The  lien  having  been 
discharged  by  the  giving  of  a  bond,  judgment  cannot  actually 
be  rendered  against  the  property.  {Lawson  v.  ReiUy^  13 
Civ.  Pro.  Rep.  290.)  The  lien  against  the  property  being  dis- 
charged, the  sureties  stand  in  the  place  of  the  property. 
(  Wojrd  V.  KilpatnricJCy  85  N.  Y.  418 ;  Bulkeley  v.  Moses,  23 
Civ.  Pro.  Rep.  28.)  A  reasonable  construction  should  be 
adopted  in  all  cases  where  there  is  a  doubt  or  uncertainty  in 
regard  to  the  intention  of  the  lawmakers.  {People  ex  rel.  v. 
Lacmnbe,  99  N.  Y.  43.) 

E.  Raymond  for  respondent.  The  defendants  O'Keefe 
and  O'llara  are  not  primarily  liable  in  this  action  as  sureties, 
and  cannot  be  made  liable  as  such  until  the  plaintiffs  have 
exhausted  their  remedy  by  action  against  the  defendant  Sarah 
E.  Tucker,  and  until  they  have  recovered  a  judgment  of  fore- 
closure in  form  against  the  property  described  in  the  lien. 
{Sheffield  v.  Early,  67  N.  Y.  S.  R.  146 ;  Lawson  v.  Eeilly, 
13  Civ.  Pro.  Rep.  290 ;  Scherrer  v.  Hopper,  45  N.  Y.  S.  R. 
638 ;  Highton  v.  Dessau,  46  id.  922 ;  Brandt  v.  RadUy,  23 
N.  Y.  Supp.  277;  Heinlein  v.  Murphy,  51  K  Y.  S.  R.  435; 
Kruger  v.  Braender,  3  Misc.  Rep.  275  ;  Garland  v.  Van 
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liensselaer,  54  N.  Y.  S.  R.  74 ;  Cunninghcmi  v.  Doyle^  5 
Misc.  Eep.  219 ;  Code  Civ.  Pro.  §  814.)  The  Mechanics'  Lien 
Law  does  not  alter  or  extend  the  liability  of  sureties,  which  is 
the  same  as  in  other  cases,  and  which  is  limited  to  the  express 
terms  of  the  contract,  and  their  obligations  should  be  construed 
strictly  and  favorably  to  them.  (  Ward  v.  StaKL^  81  N.  T. 
406 ;  Wood  v.  Fi%k,  63  id.  245.) 

Haight,  J.  The  complaint,  in  substance,  alleges  that  dur- 
ing the  months  of  July  and  August,  1894,  the  plaintiff  sold 
and  delivered  unto  the  defendant  Sarah  E.  Tucker  lime, 
bricks  and  lath  with  which  to  erect  seven  buildings  on  a  lot 
of  land  in  the  city  of  Brooklyn  (describing  the  premises),  and 
that  such  property  was  sold  and  delivered  at  the  prices  agreed 
upon  between  the  defendant  Tucker  and  the  plaintiffs,  which 
amounted  in  the  aggregate  to  $528.49,  no  part  of  which  has 
been  paid,  and  that  the  same  is  now  due  and  owing ;  that  on 
the  13th  day  of  August,  1894,  and  within  ninety  days  after 
the  furnishing  of  the  materials  as  alleged,  the  plaintiff  filed  in 
the  office  of  the  clerk  of  the  county  of  Kings  a  notice  of  lien 
in  the  form  and  manner  prescribed  by  law ;  that  on  the  29th 
day  of  August,  1894,  the  defendant  Tucker  filed  with  the 
derk  of  that  county  a  bond  duly  executed  by  her,  with  the 
defendants  O'Keefe  and  O'Hara  as  sureties,  in  the  amount 
fixed  by  the  Supreme  Court,  "  conditioned  for  the  payment 
of  any  judgment  which  might  be  rendered  against  the  said 
property  "  in  any  action  brought  by  these  plaintiffs ;  that  the 
bond  was  approved  by  a  justice  of  the  Supreme  Court,  and, 
after  filing,  an  order  was  duly  made  by  the  court  discharging 
the  plaintiff's  lien.  The  complaint  then  demands  judgment 
against  the  defendants  for  the  sum  of  $528.49,  with  interest, 
and  that  the  lien  be  declared  a  valid  lien  until  its  discharge  as 
aforesaid,  etc. 

The  defendants  O'Keefe  and  O'Hara  demur  upon  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  is  contended  on  behalf  of  the 
respondents  that  they  being  sureties  upon  the  bond  are  not 
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primarily  liable,  and  that  they  cannot  be  charged  upon  the 
bond  until  the  plaintiflEs  have  exhausted  their  remedy  by 
action  against  the  defendant  Tucker  and  have  recovered  a 
judgment  of  foreclosure  in  form  against  the  property  described 
in  the  notice  of  lien. 

On  behalf  of  the  appellants  it  is  insisted  that  an  action  at 
law  can  be  maintained  upon  the  bond  without  first  resorting  to 
an  action  to  foreclose  the  lien  upon  the  property.  Upon  these 
questions  the  courts  below  have  differed.  {Sheffield  v.  Early ^ 
57  State  Eeporter,  146 ;  Lawaon  v.  ReilZy^  13  Civ.  Pro.  R. 
290 ;  Scherrer  v.  Hopper^  45  St.  Rep.  638 ;  Highton  v.  DessaUy 
46  id.  922 ;  Brandt  v.  Radley,  23  N.  Y.  Supp.  277 ;  Hein^ 
lein  V.  Murphy,  51  St.  Rep.  435 ;  Kruger  v.  Braender^  3 
Delehanty,  275;  Garland  v.  Va/n  Rensselaer^  54  St.  Rep. 
74 ;  Cunninghaifn  v.  Doyle,  5  Delehanty,  219,) 

We  find  obstacles  which  prevent  us  from  indorsing  either 
contention. 

After  a  lien  has  been  discharged  it  may  be  difficult 
to  obtain  a  judgment  against  the  premises,  for  the  owner 
has  but  to  interpose  the  order  discharging  and  vacating 
the  lien  in  order  to  defeat  the  recovery  of  such  a  judgment. 

An  action  at  law  could  not  well  be  maintained  upon  the 
bond,  for  the  reason  that  the  right  of  the  plaintiffs  to  maintain 
the  action  might  depend  upon  the  priority  of  their  lien  and  of 
there  being  a  sufficient  sum  unpaid  upon  the  contract  with  the 
owner  with  which  to  pay  their  claim,  involving  rights  and 
equities  of  other  persons  who  could  not  properly  be  made 
parties  in  an  action  at  law  upon  the  bond. 

It  appears  to  us  that  the  proper  remedy  is  clearly  pointed 
out  by  the  statute.  It  provides  that  a  claimant  who  has  filed 
a  notice  of  lien  may  enforce  his  claim  against  the  property  by 
a  civil  action  in  the  same  manner  and  form  of  instituting  and 
prosecuting  an  action  for  the  foreclosing  of  a  mortgage  upon 
real  property.  That  the  plaintiff  must  make  the  persons  who 
have  filed  notices  of  liens  against  the  property,  as  well  as  those 
who  have  subsequent  liens  and  claims  by  judgment,  mortgage 
or  conveyance,  parties  defendants  ;  and  the  court  in  which  the 
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action  is  brought  is  required  to  determine  the  equities  of  all 
.  the  parties  to  the  action,  the  counterclaims  or  set-oflfs,  and  the 
priority  and  amount  of  each  lien  chargeable  against  the  land. 
(Laws  of  1885,  chap.  342,  sees.  7,  8  and  17.)  The  action  is  in 
equity,  in  which  the  rights  and  equities  of  all  the  parties  inter- 
ested must  be  determined.  The  statute  then  further  provides 
for  the  discharging  of  the  liens  before  and  after  action  has 
been  commenced.  At  any  time  after  the  action  has  been  com- 
menced the  owner  of  the  property  may  make  an  offer,  in 
writing,  to  pay  into  court  any  amount  stated  in  the  offer, 
or  to  execute  and  deposit  any  securities  or  papers  which  he 
may  describe  in  discharge  of  the  lien.  If  the  offer  is  accepted 
the  court  in  which  the  action  is  pending  may  make  an  order, 
upon  the  compliance  with  the  offer,  discharging  the  lien,  in 
which  case  the  money  or  securities  deposited  "  take  the  place 
of  the  property  upon  whiclx  such  lien  or  liens  was  or  were 
created,  and  shall  be  subject  to  the  same."  (Sec.  18.)  It  will 
be  observed  that  here  we  have  an  express  provision  of  the 
statute  by  whidi  the  money  paid,  or  the  securities  deposited 
in  discharge  of  a  lien,  shall  take  the  place  of  the  property  and 
become  subject  to  the  lien  in  the  place  of  the  property. 

Then  follow  further  provisions  for  the  discharge  of  the  lien 
either  afterXpr  before  action  brought,  in  which  a  bond  witli 
two  or  more  sureties  may  be  given  by  the  owner  in  such  sum 
as  the  court  may  direct,  but  not  less  than  tlie  amount  claimed 
in  the  notice  of  lien  "  conditioned  for  the  payment  of  any 
judgnlent  which  may  be  rendered  against  the  property." 
(Sec.  24,  subdiv.  6.)  The  conflicting  views  in  the  courts 
below  arise  out  of  the  construction  of  this  provision.  But  it 
appears  to  us  that  the  meaning  is  apparent.  The  sureties  in 
the  bond  intended,  and  must  be  understood  as  undertaking,  to 
pay  the  amount  which  it  should  be  adjudged  was  due  and 
owing  to  the  plaintiffs  and  which  was  chargeable  against  the 
property  by  virtue  of  their  notice  of  lien.  In  other  words, 
the  condition  was  for  the  payment  of  any  judgment  which 
might  have  been  rendered  against  the  property  had  not  the 
bond   been  given.     The  bond,  as  we  have  seen,  is  given  to 
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discharge  the  Hen.  It  is  one  of  the  proceedings  provided  for 
by  the  statute,  and  it  was  evidently  intended  that  the  bond 
should  take  the  place  of  the  property  and  become  the  subject 
of  the  lien  in  the  same  form  and  manner  as  is  provided  for  in 
the  case  of  the  payment  of  money  into  court,  or  the  deposit 
of  securities  under  an  order  of  the  court  after  action  brought. 
<  Ward  V.  KilpatricJc,  85  K  Y.  413-418.) 

If  this  is  so  the  practice  is  simple.  The  action  is  in  equity 
brought  under  the  statute  in  which  all  of  the  persons  interested, 
including  the  sureties  upon  the  bond,  are  made  parties.  The 
complaint  is  in  the  usual  form,  with  the  exception  that  it 
should  allege  the  giving  of  the  bond  and  the  discharging  of 
the  lien,  so  far  as  the  real  estate  is  concerned,  and  instead  of 
asking  judgment  for  a  sale  of  the  premises  it  should  demand 
relief  as  against  the  persons  executing  the  bond  for  the 
amount  that  should  be  determined  to  be  payable  upon  the 
lien.  The  court  then  upon  the  trial  can  determine  the  rights 
and  equities  of  all  of  the  parties  and  award  the  final  judgment 
contemplated  by  the  statute. 

The  complaint  in  this  action  alleges  that  the  material  was 
sold  to  the  owner  of  the  premises.  It  does  not  appear  that 
there  was  any  contractor,  sub-contractor  or  other  lienor  who 
should  be  made  parties.  So  far  as  the  appellants  are  con- 
cerned the  complaint  states  all  the  essential  facts  required, 
and  it  is  not  apparent  upon  the  face  thereof  that  other  per- 
sons have  equities  which  are  required  to  be  determined  herein. 
We  think  the  complaint  is  sufficient  and  properly  states  a 
cause  of  action. 

The  judgment  of  the  General  Term  and  that  of  the  Special 
Term  should  be  reversed,  with  costs  in  all  the  courts ;  but 
with  leave  to  the  defendants  to  withdraw  the  demurrer  and 
answer  over  within  twenty  days,  upon  payment  of  the  costs 
of  the  demurrer  and  of  the  appeals  in  this  court  and  the  Gen- 
eral Term. 

All  concur. 

Judgment  reversed. 

SicKELs— Vol.  C.         32 
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^153  161  Solomon  Castoriano,  Respondent,  v.  Rene  Dupe,  Appellant. 

156   ^j9  Where  it  appears  by  the  complaint  in  an  action  in  equity  that  plaintiff  la 

entitled  to  equitable  relief  by  way  of  restraining  the  doing  of  some  act 
by  defendant,  the  granting  of  an  injunction  pendente  lite  is  within  the 
reasonable  discretion  of  the  trial  court,  and  the  exercise  of  this  discre- 
tion is  not  reviewable  here. 
The  complaint  in  this  action  alleged  the  execution  by  plaintiff  of  a  bill  of 
sale,  absolute  on  its  face,  of  certain  embroideries  and  its  deliyery  to 
defendant  as  collateral  security  for  a  debt  owing  to  him,  the  amount  of 
which  was  to  be  determined  at  the  date  of  the  transfer,  but  was  not  and 
has  not  been;  that  defendant  claims  to  hold  the  goods  as  absolute  owner, 
and  asserts  a  liability  on  plaintiff's  part  for  sums  not  due  or  owing;  that 
an  accounting  is  necessary  to  ascertain  the  true  amount  of  the  debt; 
that  plaintiff  is  ready  and  willing  to  pay  whatever  sum  may  be  adjudged 
due  from  him  in  order  to  redeem  the  goods,  and  had  made  a  tender  of  a 
sum  specified,  but  that  defendant  refused  to  accept  it,  and  has  advertised 
the  goods  for  sale  at  public  auction;  that  the  embroideries  are  peculiar 
in  their  character,  and  their  value  can  only  be  ascertained  by  private  »i1es 
to  a  narrow  range  of  customers,  and  they  would  be  sacrificed  by  a  sale 
at  public  auction.  Judgment  was  asked  that  the  bill  of  sale  be  declared 
to  be  collateral;  that  an  accounting  be  had,  and  upon  payment  of  the 
amount  found  due  that  the  goods  be  restored  to  plaintiff ;  also  for  an 
injunction  restraining  the  sale.  Held,  that  the  complaint  set  forth  a 
good  cause  of  action;  that  a  remedy  at  law,  t.  «.,  by  replevin  to  recover 
Uie  goods,  was  not  adequate,  as  the  amount  due  was  in  dispute  and 
uncertain ;  that  the  court  below  had  power  to  make  an  order  grant- 
ing a  temporary  injunction ;  and  that  such  an  order  was  not  reviewable 
here. 

(Argued  February  25,  1895;  decided  March  12,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  connty  of  New  York,  made 
January  SI,  1895,  which  modified,  and  affirmed  as  modified,  an 
order  of  Special  Term  granting  an  injunction  upon  applica- 
tion by  plaintiff. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

A.  12,  ParkhuTHt  for  appellant.  The  injunction  should  be 
absolutely  vacated  on  the  insufficiency  of  the  papers  upon 
which  it  was  granted.     (Code  Civ.  Pro.  §  60^ ;  Beach  on  Inj. 
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§§  18,  47,  133,  136 ;  McHenry  v.  J^ett,  90  N.  T.  58 ;  T., 
eto.j  li.  JR.  V.  B.y  etc.^  R,  i?.,  86  id.  107 ;  Jackson  v.  Bunndly 
113  id.  216 ;  OUsen  v.  Smith,  7  How.  Pr.  481 ;  Mowry  v. 
Saribam,  65  K  T.  584 ;  High  on  Inj.  §§  7,  35 ;  Martin  v. 
Gross,  4  N.  Y.  337 ;  Cushing  v.  Ruslander,  47  Hun,  19,  23  ; 
Sdchur  V.  Baker,  93  id.  59.)  When  there  is  a  perfect 
remedy  at  law  an  action  in  equity  for  relief  by  injunction  can- 
not be  maintained.  {Porter  v.  Pamdey,  43  How.  Pr.  453  ; 
Huisen  v.  Walter,  34  id.  388 ;  Charter  v.  Stevens,  3  Den. 
388 ;  Code  Civ.  Pro.  §  3339 ;  Marsh  v.  McNair,  99  K  Y. 
178  ;  Barry  v.  Iris.  Co.,  110  id.  1 ;  Thomas  v.  S<yatt,  127  id. 
140 ;  Barry  v.  CoVoiUe,  53  Hun,  621 ;  Despard  v.  WaZbridgey 
15  K  Y.  734 ;  J5bm  v.  Keteltas,  46  id.  605 ;  Marvin  r. 
Prentice,  94  id.  301 ;  Hutohins  v.  Ilutchins,  98  id.  65 ; 
Mathews  v.  SheeJian,  69  id.  585 ;  Thompson  v.  Hodskin,  13 
Wkly.  Dig.  367;  i>^  iTZy/i  v.  2>atJe>,  1  Hopt.  135  ;  Tiffany 
V.  A^.  *7(?/m,  65  N.  T.  315 ;  DhZmann  v.  iT.  y.  Z.  Ci?.,  109 
id.  421,  423.)  A  party  cannot  rush  into  equity  for  the  pur- 
pose of  depriving  defendant  of  the  constitutional  right  of  a 
trial  by  jury.     {Gra/nd  Chute  y.  Winegar,  15  Wall.  373.) 

FramJdin  Pierce,  for  respondent.  The  order  made  by 
the  General  Term  herein  is  not  appealable  to  this  court. 
{H.  P.  T.  Co.  V.  J}r.  T  Co.,  121  N.  Y.  397.)  It  is 
not  really  claimed  by  the  appellant  herein  that  the  com- 
plaint does  not  set  forth  a  cause  of  action.  His  claim  is 
rather  that  the  plaintiff  has  an  adequate  remedy  at  law,  and, 
therefore,  cannot  bring  an  action  in  equity  and  obtain  an 
injunction.  Even  though  this  be  true,  the  defendant  in  order 
to  insist  that  the  plaintiff  has  an  adequate  remedy  at  law  must 
allege  it  in  his  answer.  {Ostrander  v.  Weber,  114  N.  Y. 
102.)  The  complaint  sets  forth  a  perfect  cause  of  action  in 
equity.  (Thomas  on  Chat.  Mort.  &  Cond.  Sales,  §§  213-220 ; 
Pom.  Eq.  Jur.  §  1230 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62, 
100 ;  Harrison  v.  Bray,  92  N.  C.  488 ;  Oooch  v.  Vaugh,  Id. 
610 ;  Bridger  v.  Morris,  90  id.  32 ;  Vechte  v.  Brovmell,  8 
Paige,  212;  Moffett  v.   TuttiU,  4  Hun,  75;  StraKLheim  v. 
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WaUbachy  12  Daly,  313 ;  B.  A,  Asm.  v.  WatsoUy  38  Hun, 
945 ;  Mora  v.  McCredy,  2  Bosw.  662 ;  ColdweU  v.  C.  W. 
Co.,  4  T.  &  C.  179 ;  Sickles  v.  M.  G.  Z.  Co.,  64  How.  Pr. 
33;  D.  M.  Co.  v.  Roeher,  36  Hun,  451;  106  K  T.  478; 
Case  r.  MoCahe,  35  Mich.  101.) 

FmoH,  J.  This  appeal  is  from  an  order  granting  an  injunc- 
tion during  the  pendency  of  tlie  action.  We  regard  such  an 
order  as  within  the  discretion  of  the  trial  court  in  a  case  where 
it  appears  by  the  complaint  that  the  plaintiflF  is  entitled  to 
equitable  relief.  {Hudson  River  Telephone  Co.  v.  Watervliet 
Turnpike  Co.,  121  N.  Y.  397.)  The  complaint  here  alleges 
the  execution  by  plaintiff  of  a  bill  of  sale,  absolute  on  its  face, 
of  certain  embroideries,  and  its  delivery  to  the  defendant  as 
collateral  security  for  a  debt  owing  to  him ;  that  the  amount 
of  that  debt  was  by  agreement  to  have  been  determined  at 
the  date  of  the  transfer,  but  was  left  undetermined  and 
remains  so  still ;  that  the  defendant  claims  to  hold  the  goods 
as  absolute  owner  and  asserts  a  liability  on  the  part  of  plaintiff 
for  sums  not  in  truth  due  and  owing ;  that  an  accounting  is 
needed  to  ascertain  the  true  amount  of  the  debt  which  plain- 
tiff must  pay  in  order  to  redeem  his  property;  that  the 
embroideries  are  articles  of  a  peculiar  character,  whose  value 
can  only  be  reached  by  private  sales  to  a  narrow  range  of  pur- 
chasers, and  which  would  be  sacrificed  by  a  sale  at  public  auc- 
tion ;  that  plaintiff  has  tendered  to  the  defendant  the  sum  of 
eighteen  hundred  dollars  to  redeem  the  pledged  goods,  which 
the  defendant  has  refused  and  has  advertised  the  property  for 
sale  ;  and  that  the  plaintiff  is  ready  and  willing  to  pay  what- 
ever sum  may  be  adjudged  to  be  due  from  him  in  order  to 
redeem  the  pledged  goods.  Judgment  is  then  demanded  that 
the  bill  of  sale  be  declaimed  to  be  collateral  to  the  debt  due  the 
defendant ;  that  an  accounting  be  had  to  settle  the  amount  of 
that  debt ;  that  upon  its  payment  the  defendant  be  required 
to  restore  the  goods,  and  that  an  injunction  issue  restraining  a 
sale  which  would  make  the  final  relief  demanded  ineffectual. 

There  can  be  no  doubt  that  a  sufficient  cause  of  action  in 
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equity  is  stated  in  the  complaint.  To  turn  the  bill  of  sale 
into  a  collateral  security  merely,  and  then  to  redeem  the 
pledge  upon  payment  of  the  debt  to  be  ascertained  by  an 
accounting  is  clearly  proper  subject-matter  for  an  equitable 
action.  But  the  appellant  principally  relies  upon  the  conten- 
tion that  the  complaint  discloses  on  its  face  the  fact  that  plain- 
tiff has  an  adequate  remedy  at  law,  and  so  there  is  no  ultimate 
right  to  equitable  relief.  The  claim  is  that,  having  tendered 
eighteen  hundred  dollars  and  demanded  a  return  of  the  goods^ 
he  may  sue  at  law  and  recover  the  embroideries  by  a  replevin. 
That  remedy  would  perhaps  be  adequate  if  there  was  no  ques- 
tion about  the  amount  of  the  debt,  but  is  certainly  not  ade- 
quate where  the  amount  is  in  dispute  and  wholly  uncertain. 
The  plaintiff  was  not  bound  to  peril  his  whole  right  by  an 
adoption  of  the  legal  remedy,  but  was  at  liberty  to  redeem  in 
equity  where  an  accounting  could  be  had  and  the  ascertained 
debt  be  paid. 

It  follows  that  the  trial  court  had  power  to  grant  the  tem-^ 
porary  injunction  in  the  exercise  of  its  reasonable  discretion^ 
and  no  appeal  lies  to  this  court  from  the  order. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


The  People  ex  rel.  Michael  Bbady,  Appellant,  v.  James  J. 
Mabtin  et  al.,  Commissioners,  etc.,  Kespondents. 

Under  the  provisions  of  the  New  York  Consolidation  Act  (%  307,  chap. 
410,  Laws  of  1882),  as  amended  in  1885  (chap.  364,  Laws  of  1885),  which 
provides  that  any  member  of  the  police  force  who  has  i>erformed  duty 
thereon  for  twenty  years  or  more,  "  shall,  by  resolution  adopted  by  a 
majority  vote  of  the  full  board,  be  relieved  and  dismissed  from  such 
force  and  service  and  placed  on  the  roll  of  the  police  pension  fund,'' 
the  police  board  is  not  absolutely  bound  to  pass  the  prescribed  resolu- 
tion, where,  upon  application  of  a  member  of  the  force  to  be  retired  and 
placed  on  the  pension  roll,  it  appears  that  he  has  served  for  twenty 
years ;  a  discretion  is  vested  in  the  board,  not  an  unlimited  and  unre- 
viewable discretion,  but  a  Judicial  one,  to  be  executed  reasonably  and 
fairly. 
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TVTiere,  in  proceedings  by  mandamus  to  compel  said  board  to  pass  a  reso- 
lution granting  the  application  of  a  member  of  the  police  force  who  had 
served  the  prescribed  twenty  years,  to  be  relieved  from  the  force  and 
placed  on  the  pension  roll,  it  appeared  that  immediately  after  the  appli- 
cation, and  before  it  had  been  acted  upon,  grave  charges  of  misconduct 
on  the  part  of  the  applicant  as  a  policeman,  were  preferred  against  him, 
JiM,  that  the  board  had  the  right,  before  proceeding  to  act  upon  the 
application,  to  investigate  the  charges,  and  if  found  to  be  true  and  of 
such  a  nature  as  to  authorize  conviction,  it  would  be  justified  in  convicting 
and  dismissing  the  relator  from  the  force,  and  the  dismissal  would  be  a 
conclusive  reason  for  denying  his  application  to  be  placed  on  the  pension 
roll;  that  while  it  was  the  duty  of  the  board  to  act  with  reasonable 
promptness  upon  the  charges  preferred,  it  must  be  assumed  that  they 
would  act  in  entire  good  faith;  and  so,  that  the  application  for  the  man- 
damus was  properly  denied. 

(Argued  February  25,  1895;  decided  March  12,  18»5.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
•Common  Pleas  for  the  city  and  county  of  New  York,  made 
March  13,  1894,  which  aflSrmed  an  order  of  Special  Term 
denying  an  application  by  the  relator  for  a  peremptory  writ  of 
mandamus. 

The  relator  herein  applied  to  the  Special  Term  of  the  Court 
of  Common  Pleas  for  a  mandamus  to  compel  the  defendants, 
who  are  the  commissioners  of  police  of  the  city  of  New  York, 
to  adopt  a  resolution  relieving  and  dismissing  him  from  the 
police  force  and  placing  him  upon  the  roll  of  the  police  pen- 
sion fund,  according  to  the  provisions  of  section  307  of  chapter 
410  of  the  Laws  of  1882,  and  the  act  amendatory  thereof. 
The  application  was  denied,  and  from  that  order  denying  the 
application  the  relator  appealed  to  tlie  General  Term,  .which 
affirmed  the  order,  and  from  the  order  of  affirmance  he  has 
appealed  to  this  court. 

It  appears  by  the  papers  that  the  relator,  on  the  4th  day  of 
January,  1894,  had  been  a  member  of  the  police  force  of  the 
city  of  New  York,  and  had  done  duty  thereon  for  a  period  of 
a  little  more  than  twenty  years,  and  on  that  last-mentioned 
day  he  made  an  application  in  writing  to  the  board  of  police 
commissioners  to  be  relieved  and  dismissed  from  the  force  and 
placed  upon  the  roll  of  the  police  pension  fund,  and  he  stated 
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that,  at  the  time  such  application  was  made,  there  were  no 
charges  of  misconduct  pending,  nor  had  any  been  preferred 
against  him,  and  he  alleged  in  his  affidavit  that  the  board  of 
police  commissioners  had  held  several  meetings  since  lus  appli- 
cation was  presented  to  them,  and  they  had  failed  and  neg- 
lected to  act  thereon  as  required  by  law.  On  the  12th  of 
January,  1894,  he  gave  notice  to  the  defendants  in  writing, 
and  therein  demanded  that  they  take  immediate  action  upon 
his  application,  and  that  in  case  of  their  failure  to  pass  the 
resolution  as  required  by  law  at  the  next  meeting  of  tjieir 
board,  he  notified  them  that  he  should  apply  for  a  peremptory 
writ  of  mandamus  to  compel  them  to  take  such  action.  He 
further  stated  that  on  the  12th  of  January,  1894,  and  subse- 
quent to  the  service  of  the  above-mentioned  demand  upon  it, 
the  police  board  held  a  meeting  and  neglected  and  refused  to 
comply  wdth  the  demand,  and  denied  his  application  and 
refused  and  neglected  to  comply  therewith  up  to  the  time  of 
the  making  of  his  affidavit,  which  was  January  13,  1894.  He 
also  stated  that  since  making  his  application  to  be  retired 
there  had  been  preferred  to  the  defendants  as  the  board  of 
police  certain  malicious  and  false  charges  by  certain  persons 
inimical  to  him,  which  charges  were  set  down  for  hearing 
before  it  on  Wednesday,  January  17,  1894,  and  he  alleged 
that  upon  such  charges  the  board  "  threatened  to  find  depo- 
nent guilty  and  dismiss  him  from  his  said  office  therefor." 
He,  therefore,  asked  that  a  writ  of  mandamus  should  be 
granted  and  that  all  proceedings  upon  the  part  of  the  board 
in  connection  with  the  charges  above  mentioned  should  be 
stayed  until  the  final  determination  of  his  application  for  such 
mandamus. 

Upon  the  hearing  before  the  Special  Term  an  affidavit  of 
one  of  the  defendants  was  read,  in  which  it  was  admitted  that 
the  relator  had  made  written  application  to  the  board  for 
retirement  on  the  4th  day  of  January,  1894.  It  was  alleged, 
however,  that  on  the  next  day,  January  5th,  1894,  when  the 
application  of  the  relator  came  before  the  board  of  police  for 
action,  there  had  been  filed  with  the  board  by  the  superin- 
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tendent  of  police  three  separate  charges  of  serious  misconduct 
on  the  part  of  the  relator,  copies  of  which  charges  were 
annexed  to  the  affidavit.  It  was  further  shown  that  the 
defendant  board  held  over  any  action  on  the  application  of  the 
relator  until  it  could  investigate  these  charges,  and  that  the 
investigation  thereof  was  set  down  for  hearing  before  the 
board  on  January  17,  1894:,  but  that  such  hearing  was  pre- 
vented by  the  granting  of  the  order  to  show  cause  by  the 
Special  Term  staying  all  proceedings  in  relation  to  any  chaises 
untiUthe  decision  of  the  application  for  the  mandamus  and 
the  removal  of  the  stay.  It  was  further  alleged  in  the  affidsr 
vit  that  it  was  the  intention  of  the  board  to  proceed  promptly 
with  the  hearing  of  these  charges  against  the  relator  as  soon 
as  the  stay  should  be  removed,  and  as  soon  as  the  charges 
should  be  investigated  the  board  would  promptly  proceed  to 
consider  the  application  made  by  him  for  his  retirement. 

The  charges,  which  were  annexed  to  the  affidavit,  charged 
that  the  relator  on  the  30th  of  September,  1892,  asked  and 
received  from  the  person  named  in  the  charge  a  sum  of  $75 
as  part  of  the  consideration  for  securing  his  appointment  on 
the  police  force  in  the  city  of  New  York ;  also  that  in  the 
year  1889  the  relator  arrested  a  man,  whose  name  was  given, 
for  a  violation  of  the  Excise  Law,  and  in  consideration  of  the 
sum  of  $25  received  by  him  from  the  person  arrested,  relator 
allowed  such  person  to  go  at  large  and  neglected  to  con- 
vey him  to  the  station  house ;  also  that  the  relator  in  the  early 
part  of  the  year  1890  received  from  a  person  named  the  sum 
of  $75  as  part  consideration  for  securing  his  appointment  on 
the  police  force  of  the  city  of  New  York,  which  relator  did 
not  pay  back  until  compelled  to  do  so. 

Louis  J,  Orwnt  for  appellant.  The  statute  as  amended  in 
1885  is  not  discretionary  but  mandatory  (save  in  the  matter  of 
the  amount  of  pension  to  be  allowed),  provided  the  requisite 
statutory  facts  are  found  to  exist.  (Laws  of  1882,  chap.  410, 
§  307 ;  People  ex  rel.  v.  French^  108  N.  Y.  109 ;  Laws  of 
1885,  chap.  364,  §  2 ;  People  ex  rel.  v.  French^  52  Hun,  464.) 
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Statutes  should  be  read  according  to  the  natural  and  obvious 
import  of  the  language,  without  resorting  to  a  forced  construc- 
tion, for  the  purpose  of  limiting  their  operation.  (In  re  N. 
T.  i&  B,  B.  Co.,  72  K  T.  527.) 

Damd  J.  Deem  for  respondent.  The  statute  is  not  manda- 
tory. (Laws  of  1882,  chap.  410,  §307;  Laws  of  1885,  chap. 
364: ;  People  ex  rel,  v.  French,  46  Hun,  232.)  The  fact  that 
the  charges  brought  against  relator  would,  if  true,  subject  him 
to  criminal  prosecution,  and  that  he  has  not  been  convicted 
thereon  in  a  criminal  court,  does  not  prevent  the  commissionerB 
from  proceeding  with  his  trial.  {People  ex  rel.  v.  French,  60 
How.  Pr.  337;  People  ex  rel.  v.  French,  32  Hun,  112; 
People  ex  rd.  v.  Mayor,  etc.,  52  id.  483 ;  126  N.  T.  621.) 

Peckham,  J.  By  section  307  of  chapter  410  of  the  Laws  of 
1882,  commonly  called  the  Consolidation  Act  relating  to  the 
city  of  New  York,  it  was  provided  that  any  member  of  the  police 
force  who  had  performed  duty  for  a  period  of  twenty  years 
or  upwards,  might  "  in  the  discretion  of  the  board  of  police, 
by  resolution,  unanimously  adopted  by  a  full  board,  be  retired 
from  service  and  placed  upon  the  police  pension  roll."  This 
provision  of  course  manifestly  and  in  terms  vested  a  discretion  in 
the  board  of  police  in  regard  to  the  adoption  of  the  resolution. 
The  law  stood  in  that  condition  until  1885,  when,  by  chapter 
364  of  the  laws  of  that  year,  the  section  was  amended  so  as 
to  provide  that  any  member  of  the  police  force  who  has  per- 
formed duty  therein  for  a  period  of  twenty  years  or  upwards, 
upon  his  own  application  in  writing,  "  shall,  by  resolution, 
adopted  by  a  majority  vote  of  the  full  board,  be  relieved  and 
dismissed  from  such  force  and  service  and  placed  on  the  roll 
of  the  police  pension  fund,  and  awarded  and  granted,  to  be 
paid  from  said  pension  fund,  an  annual  pension  during  his 
lifetime  of  a  sura  of  not  less  than  one-half  the  full  salary  or 
compensation  of  such  member  so  retired ;  provided,  however, 
that  no  pension  granted  under  the  provisions  of  this  section 
shall  exceed  the  sum  of  one  thousand  dollars  per  annum^ 
SiCKELS — ^VoL.  0.         33 
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except,"  etc.,  the  provision  following  being  immaterial  to  the 
case  before  us.  The  question  for  our  determination  is 
whether,  by  this  amendment,  all  discretion  was  taken  from 
the  board  of  police,  and  that  upon  an  application  of  a  member 
of  the  police  force  who  had  served  for  twenty  years  the  board 
was  bound,  under  all  circumstances,  to  adopt  a  resolution  dis- 
missing him  from  the  force  and  placing  him  upon  the  pension 
roll.  The  relator  claims  that  the  board  had  no  discretion 
except  to  determine  the  fact  whether  he  had  served  the  requi- 
site length  of  fime,  and  to  decide  upon  the  amount  of  the 
pension  to  wliich  he  might  be  entitled.  The  defendants  con- 
tend that  by  the  terms  of  the  provision  they  are  not  bound  at 
all  eventfi  to  pass  the  resolution,  but  that  it  is  subject  to  a  dis- 
cretion in  such  board,  to  be  reasonably  and  fairly  exercised 
upon  the  merits  of  each  application. 

We  think  that  by  the  amendment  the  members  of  the  police 
board  were  not  entirely  divested  of  all  discretion  in  regard  to 
the  adoption  of  the  resolution  retiring  the  applicant,  and  that 
the  board  was  net  bound  to  grant  the  application  upon  the 
mere  fact  that  he  had  served  twenty  years  upon  the  force, 
The  effect  of  the  amendment  was  to  eliminate  the  necessity  of 
a  unanimous  vote  of  the  full  board  for  the  adoption  of  the 
resolution  retiring  the  applicant.  Wfe  cannot  see  how  proper 
effect  can  be  given  to  the  language  which  requires  a  majority 
vote  of  the  full  board  for  the  adoption  of  the  resolution,  unless 
some  discretion  is  vested  in  the  members  of  the  board  upon 
the  subject.  The  act  does  not  assume  to  dictate  to  the  mem- 
bers how  they  shall  vote  upon  the  resolution.  It  does  require 
for  its  adoption  a  majority  vote  of  all  the  board.  One  mem- 
ber may,  therefore,  vote  against  it.  Which  one  shall  it  be  ? 
No  more  power  is  given  to  one  member  than  to  another  to 
vote  against  it,  and  in  voting  against  it  the  member  who  does 
BO  uses  his  judgment  and  discretion.  Judgment  and  dis- 
cretion being  given  to  some  member  of  the  board,  how  can  it 
be  said  that  it  is  not  given  to  all  ?  If  two  members  should 
vote  against  the  resolution  and  resort  to  the  courts  must  be 
had  for  the  purpose  of  compelling  the  adoption  of  the  resolu- 
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tion  by  a  majority  vote,  how  should  the  order  of  the  court  be 
enforced  ?  Each  member  of  the  board  might  claim  that  he 
had  the  right  under  the  statute  to  vote  against  the  adoption 
of  the  resolution  according  to  the  dictates  of  his  honest  judg- 
ment, and  how  could  the  court  single  out  any  one  of  the  four 
members  and  allow  him  to  use  his  judgment,  while  denying 
that  right  to  the  other  three?  Or,  if  the  language  of  the 
statute  were  to  be  used  in  the  order  of  the  court  and  the  board 
should  be  directed  as  a  body  to  adopt  the  resolution  by  a 
majority  vote,  ought  any  member  of  that  board  to  be  pro- 
ceeded against  as  for  a  contempt  in  using  his  judgment  and 
voting  against  the  resolution  ?  The  court  has  no  power  under 
this  statute  to  direct  that  all  the  members  shall  vote  for  it; 
and,  if  not  all,  which  three  of  them  shall  it  direct  ?  And  how 
can  it  be  said  that  any  one  has  violated  the  statute  or  the  order 
of  the  court  when  he  has  but  exercised  his  discretion  and 
judgment  and  refused  to  vote  for  the  adoption  of  the  resolu- 
tion ?  From  the  very  language  of  the  section  it  seems  to  us 
that  some  discretion  is  vested  in  the  members  of  the  board. 
If  the  legislature  intended  otherwise,  and  that  the  resolution 
ahould  be  passed  at  all  events  when  the  fact  of  the  twenty 
gears'  service  was  ascertained,  it  seems  to  us  clear  that  other 
and  different  and  plainer  language  would  have  been  employed. 
The  board  has  been  invested  with  authority  to  retire  the 
applicant  by  a  majority  vote  of  the  full  board,  but  as  no  direc- 
tion has  been  given  requiring  the  members  to  vote  for  the 
adoption  of  the  resolution,  it  follows  that  they  must  be  at 
liberty  to  vote  in  favor  of  or  against  such  application. 

This  question  was  decided  in  the  same  way  we  now  decide 
it  in  the  case  of  People  ex.  rel.  Bolster  v.  French^  by  the 
General  Term  of  the  first  department,  which  case  is  reported 
in  46  Hun,  232,  and  we  agree  with  the  reasoning  adopted  by 
Judge  Dakiels  in  delivering  the  opinion  of  the  court  in  that 
ease.  The  learned  judge  at  Special  Term  in  this  case  took 
the  same  view  and  for  the  same  reasons.  The  case  of  People 
^x  rel.  Tuck  v.  French  (108  N.  Y.  105),  while  not  determin- 
ing the  question,  looks  in  the  same  direction.     We  do  not 
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mean  by  this  construction  of  the  act  to  say  that  there  is  in  all 
cases  an  nnlimited  and  unreviewable  discretion  vested  in  the 
members  of  the  board  of  police  to  act  in  an  arbitrary  or  wholly 
mijustiiiable  manner  in  refusing  to  adopt  the  resolution,  being 
guided  by  their  own  arbitrary  will  and  discretion.  The  dis- 
cretion is  a  judicial  one,  to  be  exercised  reasonably  and  fairly 
upon  the  application -of  the  policeman  for  retirement.  Gen- 
erally, it  would  appear  to  be  the  duty  of  the  board  to  grant 
such  application  when  the  facts  upon  which  the  right  of  the 
policeman  depended  to  make  it  were  made  reasonably  clear. 
But  where  grave  charges  of  misconduct  have  been  preferred 
immediately  after  the.  application  for  retirement  has  been 
made,  and  before  it  has  been  acted  upon  by  the  board,  we 
think  the  board  has  the  right,  before  proceeding  to  act  upon 
the  application,  to  investigate  such  charges ;  and  if  it  appear 
upon  such  investigation  thfit  the  charges  are  not  simply  the 
result  of  malice,  and  are  not  stale,  and  are  true  in  fact,  and  are 
also  of  such  a  nature  as  would  authorize  the  board,  upon  con- 
viction, to  dismiss  the  offender  from  the  force,  then  such  board 
would  be  entirely  justified  in  convicting  and  dismissing  him, 
and  the  dismissal  would  furnish  a  conclusive  reason  for  the 
denial  of  the  application  to  place  the  oflicer  upon  the  pension 
roll.  It  would  be  the  duty  of  the  board  to  act  with  reason- 
able promptness  upon  the  charges  preferred  against  an  appli- 
cant, and  it  must  be  assumed  it  would  also  act  upon  them  in 
entire  good  faith  and  with  a  desire  to  honestly  discharge  its 
ofBcial  duty. 

We  are  of  the  opinion  that  the  courts  below  have  properly 
construed  the  section  in  question,  and  the  order  appealed  from 
should,  therefore,  be  afiirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  ex  rel.  David  L.  Follett  et  aL,  ReepondentB,  v. 
AsHBEL  P.  Fitch,  Comptroller,  etc.,  Appellant. 

The  proTisioii  of  the  new  Constitution  (§  12,  art.  6),  providing  that  the 
compensation  of  the  Judges  and  justices  thereinbefore  mentioned  '*  shall 
not  be  increased  or  diminished  during  their  official  terms/'  is  not  retro- 
active in  its  effect ;  and  so,  does  not  affect  statutes  increasing  compensa- 
tion enacted  before  the  Constitution  went  into  effect. 

The  provision  of  the  New  York  Consolidation  Act  (§  1109,  chap.  410, 
Laws  of  1882),  as  amended  in  1898  (Chap.  104,  Laws  of  1893),  providing 
that  where  a  justice  of  the  Supreme  Court  residing  outside  of  the  first 
judicial  district  shall  be  designated  as  one  of  the  justices  of  the  General 
Term  in  the  first  judicial  department,  he  shall  be  paid  by  the  city  '*  such 
sum  as  shall  be  certified  to  be  reasonable  by  the  presiding  justice "  of 
that  department,  is  a  proper  and  constitutional  exercise  of  legislative 
power.  It  is  not  a  provision  for  compensation  for  services,  but  simply 
a  scheme  for  reimbursing  expenses  and  disbursements ;  and  so,  is  not 
Invalidated  or  affected  by  the  provision  of  the  old  Constitution  (§  14, 
art.  6,  as  amended  in  1867),  declaring  that  the  compensation  of  judges 
and  justices  therein  named  for  their  services  shall  not  be  decreased  dur- 
ing their  official  terms;  nor  does  the  said  statutory  provision  tend  in  any 
way  to  disturb  the  policy  that  seeks  to  maintain  uniformity  of  salary 
among  judicial  officers  of  the  same  grade. 

PeopU  ex  rel.  v.  WempU  (115  N.  Y.  802),  distinguished. 

(Argued  February  25,  1895;  decided  March  12,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  Febniary  15,  1895, 
which  affirmed  an  order  of  Special  Tenn  granting  an  applica- 
tion by  the  relator  for  a  writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  J,  Dean  for  appellants. 

Elihu  Boot  for  respondents.  Chapter  104  of  1893  is  a 
consistent  expression  of  a  long-established  legislative  policy  to 
make  up  to  justices  of  the  Supreme  Court  the  increase  in  the 
expenses  of  living  occasioned  when  they  are  required  to  per- 
form duties  away  from  their  homes.  (Laws  of  1870,  chap. 
408,  §  9 ;  Laws  of  1852,  chap.  374 ;  Laws  of  1855,  cliap.  575 ; 
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Laws  of  1882,  chap.  410.)  The  compensation  provided  for  by 
chapter  104  of  the  Laws  of  1893  is  not  "compensation  for 
services  "  within  the  meaning  of  the  constitutional  provisions 
above  quoted.  (Laws  of  1872,  chap.  541 ;  People  ex  rel.  v. 
Wemple,  52  Ilun,  414 ;  115  N.  Y.  302 ;  Laws  1893,  chap.  89, 
726.)  If  the  compensation  for  expenses  and  disbursements, 
provided  for  by  chapter  104  of  the  Laws  of  1893,  does  not 
come  within  the  constitutional  description  of  "  compensation 
for  services,"  then  it  is  compensation  established  by  law 
within  the  meaning  of  the  constitutional  provision.  (JSarto 
V.  Himrod^  8  N.  T.  483.)  The  change  from  old  article  6, 
section  14,  to  new  article  6,  section  12,  strengthens  the 
argument  for  tlie  validity  of  the  act  of  1893.  (Const.  N.  T. 
art.  1,  §  16 ;  Id.  art.  6,  §  5.) 

Baktlett,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term  of  the  Superior  Court  affirming  an  order  of  the 
Special  Term  which  directed  the  issue  of  a  writ  of  peremptory 
mandamus  to  the  comptroller  of  the  city  of  New  York,  com- 
manding him  to  deliver  to  the  relators  certain  warrants  which 
were  for  the  amounts  certified  by  the  presiding  justice  of  the 
Supreme  Court  in  the  first  judicial  department  as  a  reasonable 
sum  to  be  paid  by  the  city  of  New  York  as  compensation  for 
the  expenses  and  disbureements  of  each  of  the  respondents  in 
the  performance  of  his  duties  under  the  designation  of  the 
governor  to  sit  as  justices  of  the  General  Tenn  for  the  first 
department. 

The  relators  are  justices  of  the  Supreme  Court  from  judi- 
cial districts  other  than  the  first,  and  during  the  month  of 
January,  1895,  they  sat  as  justices  of  the  General  Term  in  the 
first  department. 

The  presiding  justice  of  the  first  judicial  department  certi- 
fied as  to  each  of  the  relators  that  the  sum  of  $416.66  was  a 
reasonable  sum  to  be  paid  by  the  city  of  New  York  as  com- 
pensation for  his  expenses  and  disbursements  in  the  perform- 
ance of  his  duties  under  such  designation. 

This  certificate  was  made  pursuant  to  section  1109  of  the 
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!New  York  City  Consolidation  Act  of  1882,  as  amended  by 
chapter  104  of  the  Laws  of  1893. 

The  warrants  are  withheld  upon  the  ground  that  the  provis- 
ions of  chapter  104  of  the  Laws  of  1893  are  invalid  under  the 
Constitution  which  went  into  effect  on  the  first  of  January, 
1895. 

The  statute  reads  as  follows  : 

"  Whenever  any  justice  of  the  Supreme  Court  from  any 
judicial  district,  other  than  the  first  judicial  district,  shall  be 
designated  as  one  of  the  justices  of  the  General  Term  in  the 
first  judicial  department,  he  shall  be  paid  by  the  city  of  New 
York  such  sum  as  shall  be  certified  to  be  reasonable  by  the 
presiding  justice  of  the  first  judicial  department,  not  exceed- 
ing the  sum  of  five  thousand  dollars  in  any  one  year,  as  c6m- 
pensation  for  his  expenses  and  disbursements  in  the  perform- 
ance of  his  duties  under  such  designation  ;  and  whenever 
one  or  more  of  the  said  justices  shall  be  duly  assigned  to 
hold  any  other  court  than  the  General  Term,  or  perform 
judicial  duties  in  and  for  the  first  judicial  district,  he  shall  be 
paid  the  sum  of  ten  dollars  a  day  for  every  day  such  justice 
shall  sit  and  perform  such  judicial  duties,  including  the  time 
necessarily  devoted  to  the  examination  and  decision  of  cases 
heard  by  such  court  while  he  may  be  a  member  thereof." 
(Laws  of  1893,  vol.  1,  p.  205.) 

The  provision  of  the  new  Constitution  referred  to  reads  as 
follows : 

"The  judges  and  justices  hereinbefore  mentioned  shall 
receive  for  their  services  a  compensation  established  by  law, 
which  shall  not  be  increased  or  diminished  during  their  official 
terms,  except  as  provided  by  section  5  of  this  article."  (Con- 
stitution of  1894,  article  6,  section  12.) 

Section  5,  above  referred  to,  has  no  bearing  upon  this  matter. 
The  provision  cf  the  old  Constitution  which  the  above-quoted 
paragraph  supersedes  was  as  follows : 

"The  judges  and  justices  hereinbefore  mentioned  shall 
receive  for  their  services  a  compensation  to  be  established  by 
law,  which  shall  not  be  diminished  during  their  official  terms." 
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(Constitution  of  1846,  article  6,  section  14,  as  amended  in 
186Y0 

The  suggestion  of  counsel  that  this  appeal  presents  the 
question  of  the  constitutionality  of  the  act  of  1893  under  the 
Constitution  which  went  into  effect  on  the  first  day  of  Janu- 
ary, 1895,  is  erroneous. 

This  act  is  not  in  any  way  affected  by  the  new  Constitution, 
as  that  instrument  has  no  retroactive  effect  in  this  case,  and 
only  condemns  subsequent  legislation  that  may  offend  any 
of  its  provisions. 

We  shall,  therefore,  consider  the  act  of  1893  in  the  light  of 
the  legal  conditions  existing  at  the  time  of  its  enactment. 

It  may  be  observed  at  the  outset  that  this  act  is  in  harmony 
with  the  legislative  policy  oi  the  state  existing  for  many  years, 
to  pay  to  justices  of  the  Supreme  Court  their  expenses  and 
disbursements  incurred  in  the  performance  of  judicial  duty 
when  absent  from  their  homes. 

The  earliest  act  is  chapter  374  of  the  Laws  of  1852,  author- 
izing the  chief  judge  of  tlie  Court  of  Appeals  to  assign  any 
justices  of  tlie  Supreme  Court  to  sit  in  the  city  of  Kew  York 
and  requiring  the  justice  so  assigned  to  render  the  service. 

This  was  followed  by  chapter  575  of  the  Laws  of  1855, 
authorizing  the  supervisors  of  New  York  "  to  pay  such  jus- 
tices so  assigned  a  sum  not  exceeding  ten  dollars  a  day  for 
every  day  such  justice  shall  sit  and  perform  such  judicial 
duties." 

Chapter  414  of  the  Laws  of  1876  extended  this  provision 
so  as  to  include  the  time  necessarily  devotbd  to  the  examina- 
tion and  decision  of  cases  by  lustices  assigned  to  the  General 
Term. 

Chapter  410,  Laws  of  1882  (the  New  York  City  Consolida- 
tion Act),  reproduced  the  provision  thus  amended  in  section 
1109,  and  this  was  again  amended  by  chapter  104  of  Laws  of 
1893,  now  under  consideration. 

The  distinction  between  compensation  for  services  and  com- 
pensation for  expenses  was  pointed  out  by  this  court  in  People 
ex  rel.  Backer  v.  Wemple  (115  N.  Y.  302). 
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Prior  to  1872  justices  of  the  Supreme  Court  received  as 
compensation  for  services  a  certain  salary,  and  in  addition  a 
per  diem  allowance  of  five  dollars  a  day  for  tlieir  reasonable 
expenses  when  absent  from  home  and  engaged  in  the  per- 
formance of  judicial  duty.     (Chap.  408,  Laws  1870,  §  9.) 

The  legislature  (Chap.  541,  Laws  1872,  §  1)  changed  this 
per  diem  allowance  and  provided  as  follows : 

"The  said  justices  of  the  Supreme  Court,  except  in  th^ 
first  judicial  district,  shall  each  receive  the  sum  of  twelve 
hundred  dollars  annually  from  the  first  day  of  January,  1872, 
in  lieu  of  and  in  full  of  all  expenses  now  allowed  by  law." 

The  question  was,  therefore,  presented  to  this  court  whether 
Justice  BocKES,  who  had  retired  from  office  before  tlie  expira- 
tion of  his  term  by  reason  of  having  attained  the  age  of  sev- 
enty years,  was  entitled  to  receive  from  the  state,  in  addition 
to  the  original  salary  of  $6,000,  the  further  sum  of  $1,200. 

The  answer  to  this  question  depended  upon  the  fact  whether 
the  $1,200  was  to  be  regarded  as  a  reimbursement  of  expenses 
or  an  increase  of  salarv.     This  court  held  to  the  latter  view. 

Judge  Gray,  deli vermg  the  prevailing  opinion,  says  (115  N. 
T.  309,  310) :  "  This  language  (of  the  act  of  1872)  is  substitu- 
tional in  its  effect.  It  substitutes  an  annual  grant  of  money 
to  the  incumbent  in  the  place  of  an  allowance  for  expenses. 
This,  I  think,  was  a  clear  grant  of  pay  or  compensation  having 
no  connection  with  the  expenses  incurred  by  a  justice.  As 
granted  by  tliis  act,  it  became  actually  and  plainly  as  much  a 
part  of  the  compensation  to  the  justice  as  though  the  saleuy 
eo  nomine  had  been  increased  to  compensate  him  further  for 
what  his  office  entailed  upon  him  in  the  way  of  duties  and 
work.  Expenses  or  no  expenses,  he  became  entitled  to  the 
whole  of  the  $1,200." 

The  $1,200  was  treated  as  salary  because  that  amount  could 
no  longer  be  regarded  as  an  allowance  for  expenses,  but 
rather  a  fixed  statutory  sum  to  which  the  relator  was  entitled 
absolutely,  without  regard  to  his  incurring  expenses. 

No  such  situation  is  presented  by  chapter  104,  Laws  of 
1893,  but,  on  the  contrary,  in  clear  and  unmistakable  language, 
SicKELs  — Vol.  C.        34 
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a  scheme  is  created  for  reimbursing  the  expenses  an,d  disburse- 
ments of  the  justices  of  the  Supreme  Court  designated  to 
come  from  other  judicial  districts  and  sit  in  the  General  Term 
of  the  first  judicial  department. 

The  mode  prescribed  for  ascertaining  f rojn  time  to  time  the 
amount  of  these  expenses  and  disbursements  is  judicious  and 
proper. 

Only  such  sums  can  be  paid,  within  a  named  limit,  as  shall 
be  certified  to  be  reasonable  by  the  presiding  justice  of  the 
first  judicial  department. 

It  is  true  that  this  provision  is  subject  to  the  criticism  that 
the  presiding  justice  is  not  made,  in  the  technical  sense,  an 
auditing  officer  to  pass  upon  actual  items  of  disbursement,  but 
the  obvious  answer  is  that  it  is  competent  for  the  legislature 
to  allow  its  designated  representative  to  certify  such  reason- 
able sum.  as  shall  be  sufficient  to  reimburse  the  expenses  and 
disbursements  of  the  justices  required  to  serve  in  the  General 
Term  of  the  first  judicial  department. 

The  act  of  1893  is  not  affected  by  article  6,  section  14  of 
the  Constitution  of  1846,  as  amended  in  1867,  for  the  reason 
that  it  does  not  assume  to  deal  with  compensation  for  services^ 
nor  does  it  tend  in  any  way  to  disturb  the  policy  that  seeks  to 
maintain  uniformity  of  salary  among  judicial  officers  of  the^ 
same  grade. 

The  fact  that  a  reasonable  gross  sum,  instead  of  items,  is 
certified  to  cover  expenses  and  disbursements  does  not  make 
it  any  the  less  compensation  for  that  purpose,  as  it  is  only 
when  these  expenses  and  disbursements  have  been  incurred 
that  the  presiding  justice  will  be  called  upon  to  act. 

We  are  of  the  opinion  that  the  act  in  question  is  a  proper 
and  constitutional  exercise  of  legislative  power,  and  in  line 
with  the  settled  policy  of  the  state  and  the  practical  construc- 
tion given  to  similar  legislation  for  more  than  a  generation. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Statement  of  case. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
The  Milk  Exchange  (Limited),  Appellant. 

In  an  action  brought  by  the  attorney- general  to  vacate  the  charter  of 
defendant,  a  domestic  corporation,  and  to  annul  its  corporate  existence, 
these  facts  appeared :  In  defendant's  charter  the  object  of  its  organiza- 
tion was  stated  to  be  the  "  buying  and  selling  of  milk  at  wholesale  and 
retail."  A  large  majority  of  the  stockholders  were  milk  dealers  in  the 
dty  of  New  York,  and  creamery  or  milk  commission  men  in  that 
vicinity.  At  the  first  meeting  of  its  board  of  directors  a  by-law  was 
adopted  declaring  that  said  board  "  shall  have  the  power  to  make  and 
fix  the  standard  or  market  price  at  which  milk  shall  be  purchased  by 
the  stockholders  of  the  company."  Acting  under  this  by-law  the  board 
fixed  from  time  to  time  the  price  of  milk  to  be  paid  by  dealers.  No 
milk  was  purchased  by  defendant,  but  it  did  a  commission  business* 
selling  milk  for  farmers  to  dealers,  who  would  purchase  at  the  price 
fixed,  guaranteeing  payment  and  charging  a  conunission  therefor. 
The  prices  so  fixed  largely  controlled  the  market  in  and  about  said  city. 
JSeld  (Peckha^,  J.,  dissenting),  that  the  evidence  justified  a  finding 
that  the  corporation  was  a  combination  inimical  to  trade  and  com- 
merce, and  so  unlawful,  and  that  a  judgment  granting  the  relief  sought 
was  proper. 

Reported  below,  77  Hun,  486. 

(Argued  February  26.  1895 ;  decided  March  18,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  24, 1894, 
which  reversed  a  judgment  in  favor  of  defendant  entered 
upon  an  order  dismissing  the  complaint  on  trial  at  Circuit 
and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alfred  Ely  for  appellant.  This  is  purely  a  statutory  action. 
{^People  V.  Miner,  2  Lans.  396 ;  Code  Civ.  Pro.  §§  1798, 
1983  ;  People  v.  N,  R.  S.  P.  Co.,  121  N.  Y.  608  ;  People  v. 
A.  A.  P.  P.  Co,,  125  id.  516,  518  ;  People  v.  U.  cfe  D.  P.  P. 
Co,,  128  id.  240 ;  Thompson  v.  People,  23  Wend.  384 ;  People 
V.  Sheldon,  139  N".  Y.  265.)  Mere  non-user  or  the  omission 
by  a  private  corporation  which  discharges  no  public  function 
and  enjoys  no  exclusive  privilege,  to  act  as  a  corporation  or  to 
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transact  business  is  not  cause  for  an  action  by  the  People  to 
annul  its  charter.  {Slee  v.  JBloom^  5  Johns.  Gh.  376 ;  19  Johns. 
456 ;  AUy.-Genl.  v.  Bank  of  Niagara^  Hopk.  354 ;  People 
v,K.<bM.  r.  Co,,  23  Wend.  193 ;  Peoj>U  v.  N,  R.  S.  Co., 
121  K  Y.  618 ;  SUniier  v.  Smith,  56  Hun,  449.)  An  illegal 
combination  in  restraint  of  trade  l)etween  a  corporation  and  its 
stockholders  collectively,  as  a  class,  with  reference  to  the  law- 
ful business  of  the  company,  is  impossible  in  law.  (^Slee  v. 
Bloom,  19  Johns.  456  ;  i).  Jf.  Co.  v.  Ro^er,  106  N.  Y.  473 ; 
People  V.  N.  R.  8.  R.  Co,,  121  id.  106 ;  Leslu  v.  L(yrillanrd. 
110  id.  531 ;  Chappel  v.  Brochway,  21  Wend.  157 ;  O.  S, 
N,  Co.  V.  Wimon,  20  Wall.  64 ;  Marsh  v.  RusseU,  66  N.  Y. 
288.)  The  plaintiff  has,  however,  wholly  failed  to  prove  the 
existence  at  any  time  of  any  illegal  agreement  or  combination 
as  alleged  in  the  complaint.  {S,  C,  Bank  v.  Lamb,  26  Barb. 
595 ;  Bamk  v.  Ijmier,  11  Wall.  369 ;  BvMard  v.  Bank,  18 
id.  589 ;  In  re  L.  1.  R,  R.  Co,,  19  Wend.  36 ;  Kent  v.  Q.  M. 
Co,,  78  N.  Y.  182  ;  Jf:  (fe  P,  R,  R,  Co,  v.  Kendall,  31  Maine, 
470  ;  Dunham  v.  Rochester,  5  Cow.  462  ;  Phelps  v.  Nowlen, 
72  N.  Y.  39  ;  Kiff  v.  Youmans,  86  id.  324 ;  Clinton  v. 
Myers,  46  id.  511 ;  C  B,  Co,  v.  Paige,  83  id.  178;  RandaU 
V.  Hazelton,  12  Allen,  418.)  No  overt  act  of  the  defendant 
to  effect  the  object  of  the  alleged  agreement  is  proved. 
{People  V.  Sheldon,  139  N.  Y.  251 ;  Hutchins  v.  Ilutchins, 
7  Hill,  104;  Wood  v.  Amory,  105'  K  Y.  278;  Ambler  v. 
Choteau,  107  U.  S.  586 ;  B.  L,  O,  Co,  v.  Evere^st,  39  Hun, 
586.)  This  action  was  not  brought  in  the  interest  of  the  Peo- 
ple, but  by  and  solely  in  the  interest  of  rival  organizations. 
The  state  does  not  concern  itself  with  the  quarrels  of  private 
litigants.     {People  v.  N,  R,  S.  R,  Co.,  121  N.  Y.  608.) 

T,  E,  Hancock,  Attorney-General,  for  respondents.  The 
direction  for  non-suit  by  the  trial  court  was  error.  A  cause 
of  action  was  clearly  proven  against  defendant  for  suspension 
of  its  business.  (Code  Civ.  Pro.  §  1785 ;  WJiite  v.  Choteau^ 
10  Barb.  208 ;  Ilorton  v.  Morgan,  19  N.  Y.  173 ;  People  v. 
A.  A,  R.  R.  Co.,  125  id.  517;  People  v.  U,  cfe  D.  R.  R.  Co., 
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128  id.  240.)  A  ground  for  forfeiture  was  established  by 
proof  that  defendant  is  doing  another  business  than  that  which 
it  has  authority  to  perform,  and  that  it  has  abused  and  per- 
verted its  powers.  (Code  Civ.  Pro.  §  1708;  People  v. 
Trustees,  5  Wend.  211 ;  Bissell  v.  £.  E.  Co.,  22  N.  T.  285  ; 
People  V.  U.  Ins.  Co.y  15  Johns.  358 ;  People  y.  A.  ds  V. 
B.  a.  Co.,  24  N.  T.  261 ;  People  v.  Bristol,  23  Wend.  233 ; 
People  V.  i\r.  P.  S,  Co.,  54  Hun,  375.)  The  trial  court 
should  also  have  held  that,  upon  the  facts  proven,  this  cor- 
poration should  be  dissolved,  as  tending  to  create  a  monopoly 
in  the  price,  and  to  control  the  market  for  milk.  {Hooker  v. 
Yandewater,  4  Den.  349  ;  Stanton  v.  AUen,  5  id.  434 ;  Bcmk 
V.  King,  44  K  Y.  87 ;  Amot  v.  P.  cfe  E.  C.  Co.,  68  id.  558  ; 
People  V.  Stevens,  71  id.  545 ;  People  v.  If.  Y.  S.  R.  Co., 
54  Hun,  366-380;  121  N.  Y.  582;  S.  Co.  v.  Guthrie,  35 
Ohio  St.  672 ;  Craft  v.  McConoughy,  79  111.  346  ;  Eniery  v. 
0.  C.  Co.,  47  Ohio  St.  320 ;  C.  0.  L.  Co.  v.  P.  O.  L.  Co., 
121  111.  530 ;  People  v.  C.  G.  T.  Co.,  130  id.  268 ;  People  v. 
K.  cfe  M.  T.  R.  Co.,  23  Wend.  205.)  The  testimony  as  a 
whole  tends  to  show  that  the  object  of  the  defendant  was  to 
prevent,  as  far  as  possible,  competition  in  the  sale  of  milk, 
and  to  fix  and  control  the  price  thereof.  {People  v.  Sheldon^ 
189  N.  Y.  263 ;  Judd  v.  Harrington,  Id.  105.) 

Hatght,  J.  This  action  was  brought  to  have  the  defendant, 
a  domestic  corporation,  dissolved,  its  charter  vacated  and  its 
corporate  existence  annulled.  This  relief  is  sought  upon  two 
grounds:  Pirst,  non-user;  second,  an  unlawful  and  illegal 
combination  and  conspiracy  made  in  restraint  of  trade  to 
limit  the  supply  of  milk,  and  to  fix  and  control  the  price 
thereof  in  the  city  of  New  York  and  elsewhere. 

The  defendant  was  organized  on  the  21st  day  of  October, 
1882,  for  the  purpose,  as  stated  in  its  certificate  of  incorpora- 
tion,  of  "  buying  and  selling  of  milk  at  wholesale  and  retail ; 
the  purchase  of  dairies  of  milk  when  deemed  advisable,  and 
the  sale  of  the  same  to  milk  dealers."  The  complaint  charges 
that  the  defendant  was  not  engaged  in  this  business.    Upoa 
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the  trial  at  the  close  of  the  evidence,  it  waa  conceded  by  both 
•counsel  for  the  plaintiff  and  for  the  defendant  that  the  ques- 
tion whether  the  defendant  had  been  engaged  in  buying  or 
Belling  milk,  under  the  evidence,  was  a  question  of  law  for  the 
court  and  not  for  the  jury.  We  so  understand  the  evidence. 
There  is  no  conflict,  and  we  have  but  to  ascertain  the  meaning 
And  intention  of  the  witnesses.  The  plaintiff's  chief  witness 
was  Woodhull,  the  secretary  and  treasurer  of  the  defendant. 
In  his  testimony  he  makes  use  of  the  expression  that  the 
exchange  "  has  bought  and  sold  milk ; "  but  he  then  proceeds 
to  state  that  he  is  familiar  with  the  operations  of  the  Milk 
Exchange  in  buying  milk  of  the  farmers  and  selling  it  to  deal- 
ers, and  then  states  the  manner  in  which  the  business  was  con- 
ducted. He  says :  "  It  is  this  —  a  farmer  brings  his  dairy  into 
the  exchange  to  be  sold  ;  I  go  out  and  find  him  a  dealer  who 
can  use  the  milk,  and  write  the  farmer  how  to  mark  his  milk ; 
I  make  the  collection  of  the  dealer  and  pay  it  to  the  farmer, 
and  we  guarantee  him  the  collection."  He  further  testified 
that  their  commission  was  three  per  cent ;  that  the  milk  was 
never  shipped  to  the  exchange,  but  was  shipped  directly  to  the 
dealer ;  that  they  sold  the  milk  for  the  farmer  at  the  exchange 
price,  which  they  guaranteed  to  collect  and  turn  over  to  the 
farmer,  less  their  commissions.  Numerous  witnesses  speak  of 
their  arrangement  made,  or  attempted  to  be  made,  with  the 
exchange  for  the  sale  of  milk,  and  in  each  case  it  was  dis- 
tinctly stated  that  the  exchange  did  not  buy  milk;  that 
they  merely  looked  up  a  dealer  who  would  purchase  it  at  the 
•exchange  price,  and  that  they  guaranteed  the  collection  for 
three  per  cent  commission. 

We  think,  therefore,  that  there  can  be  no  question  as  to  the 
meaning  of  the  witness  Woodhull  as  to  the  expression  made 
use  of  by  him  above  referred  to,  for  he  immediately  proceeded 
to  explain  how  the  milk  was  purchased  and  sold,  and  this  evi- 
dence establishes  the  fact  that  the  milk  was  not  purchased  by 
the  exchange,  but  that  it  was  sold  in  the  manner  described  for 
the  commission  stated.  The  transactions,  therefore,  consti- 
tuted a  commission  business,  and  were  not,  strictly  speaking, 
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the  "  buying  and  selling  of  milk  at  wholesale  and  retail." 
Whether  the  engaging  in  a  commission  business,  such  as  we 
have  described,  is  authorized  by  the  defendant's  charter, 
we  do  not  deem  it  necessary  now  to  determine.  It  may  be 
that  the  commission  business  is  so  ^jlosely  allied  to  that  of 
buying  and  selling  as  to  make  the  former  legitimate  and 
permissible  under  the  defendant's  certificate  of  inoorooration. 

We  are  thus  brought  to  a  consideration  of  the  charge  of 
unlawful  conspiracy  in  restraint  of  trade.  We  have  only 
called  attention  to  the  charge  of  non-user  for  the  purpose  of 
showing  the  precise  nature  of  the  business  conducted  by  the 
defendant,  as  bearing  upon  the  latter  question.  If  the 
defendant  was  the  purchaser  of  milk,  or  of  dairies  of  milk,  it 
had  the  right  to  fix  the  price  from  time  to  time  that  it  would 
pay  therefor.  If,  however,  it  was  engaged  only  in  the  selling 
of  milk  upon  commission,  then  its  duty  as  a  commission  mer- 
chant, as  ordinarily  understood,  was  to  get  as  high  a  price  for 
the  seller  as  could  be  reasonably  obtained,  and  it  was  no  part 
of  its  duty  to  otherwise  fix  the  price  of  milk. 

It  appears  that  the  Milk  Exchange  when  organized,  or 
shortly  thereafter,  had  ninety  odd  stockholders,  a  large 
majority  of  whom  were  milk  dealers  in  the  city  of  New  York 
or  creamery  or  milk  commission  men  doing  business  in  that 
vicinity ;  that  at  the  first  meeting  of  the  exchange  after  its 
incorporation,  the  following,  among  other  by-laws,  was 
adopted :  "  The  board  of  directors  shall  have  the  power  to 
make  and  fix  the  standard  or  market  price  at  which  milk 
shall  be  purchased  by  the  stockholders  of  this  company  and 
to  declare  the  stock  of  any  and  every  stockholder  herein  who 
purchases  milk  at  any  other  than  the  price  so  named  by  the 
board,  forfeited,  subject  to  the  conditions  set  forth  in  article 
3,  sections  4  and  5,  of  these  by  laws.  All  stock  so  forfeited 
by  said  board  of  directors  shall  be  subject  to  the  order  of  the 
board  of  directors  and  shall  be  disposed  of  as  they  direct." 
This  by-law  remained  in  force  for  a  number  of  years  and 
until  after  there  was  an  investigation  as  to  the  character  and 
nature  of  the  defendant's  business  and  a  report  made  by  a 
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committee  of  the  senate.  The  by-law  was  then  amended  by 
strikmg  out  that  part  thereof  which  authomed  the  forfeiture 
of  the  stock  of  a  stockholder  who  purchased  milk  at  another 
price  than  that  fixed  by  the  exchange.  It  was  again  amended 
in  April,  1890,  but  that  part  thereof  wliich  provided  that  the 
board  of  directors  shall  have  the  power  to  determine  and  fix 
from  time  to  time  the  exchange  price  of  milk  was  retained. 
Acting  upon  these  by-laws  the  defendant's  board  of  directors 
have  from  time  to  time  during  its  corporate  existence  fixed 
the  price  of  milk  to  be  paid  by  dealers,  and  the  prices  so 
fixed  have  largely  controlled  the  market  in  and  about  the  city 
of  New  York  and  of  the  milk-producing  territory  contiguous 
thereto. 

These  facts  are  significant,  and  we  are  unable  19  escape  the 
conviction  that  there  was  a  combination  on  the  part  of  the 
milk  dealers  and  creamery  men  in  and  about  the  city  of  New 
York  to  fix  and  control  the  price  that  they  should  pay  for 
milk.     Was  this  lawful  ? 

In  Judd  V.  Ha/rrvagUm  (139  N.  Y.  105)  certain  parties,  who 
were  dealers  in  sheep  and  lambs,  entered  into  an  agreement, 
by  its  terms  organizing  an  association  for  the  declared  purpose 
of  guarding  and  protecting  their  business  interests  from  loss 
by  unreasonable  competition.  The  agreement  was  to  pool 
their  commissions,  except  such  as  should  be  agreed  to  be  paid 
to  a  butchers'  association  with  which  they  had  agreed  only  to 
sell  to  the  butchers  and  the  butchers  to  buy  only  of  the  dealers 
belonging  to  their  respective  associations.  It  was  held  that 
the  real  nature  and  purpose  of  the  agreement  was  to  suppress 
competition  in  an  article  of  food,  and  to  so  control  the  market 
that  they  could  enhance  the  price  of  the  article. 

In  People  v.  Shddon  (139  N.  Y.  261)  certain  coal  dealers 
organized  a  company  known  as  the  "  Lockport  Coal  Exchange." 
The  object  of  the  organization  was  to  prevent  competition 
in  the  price  of  coal  among  the  retail  dealers  in  that  city 
by  constituting  the  exchange  the  sole  authority  to  fix  the 
price  which  should  be  charged  by  the  members  for  coal  sold 
by  them.     Sheldon  and  others,  members  of  the  exchange. 
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were  indicted,  charged  witli  the  offense  of  doing  an  act  injuri- 
ous to  trade  or  commerce.  The  trial  judge  submitted  the 
case  to  the  jury  ujwn  the  theory  that  if  the  defendants  entered 
into  the  organization  for  the  purpose  of  controlling  the  price 
of  coal  and  managing  the  business  of  the  sale  thereof,  so  as  to 
prevent  competition  in  the  price  between  the  members  of  the 
exchange,  the  agreement  was  illegal.  The  jury  found  the 
defendants  guilty.  It  was  held  that  the  principle  upon  which 
the  case  wfius  submitted  to  the  jury  was  sanctioned  by  the 
authorities.  Andrews,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  said :  "  The  question  is,  was  the  agreement,  in  view 
of  what  might  have  been  done  under  it,  and  the  fact  that  it  was 
an  agreement  the  effect  of  which  was  to  prevent  competition 
among  the  coal  dealers,  one  upon  w^hich  the  law  fixes  the  brand 
of  condemnation  ?  It  has  hitherto  been  an  accepted  maxim  in 
political  economy  that  '  competition  is  the  life  of  trade.'  The 
courts  have  acted  upon  and  adopted  this  maxim  in  passing  upon 
the  validity  of  agreements,  the  design  of  which  was  to  pre 
vent  competition  in  trade,  and  have  held  such  agreements  to 
be  invalid."  Again  he  says :  "  Agreements  to  prevent  com- 
petition in  trade  are,  in  contemplation  of  law,  injurious  to 
trade,  because  they  are  liable  to  be  injuriously  used.  The 
present  case  may  be  used  as  an  illustration.  The  price  of  coal 
noAv  fixed  by  the  exchange  may  be  reasonable  in  view  of  the 
interests,  both  of  dealers  and  consumers,  but  the  organization 
may  not  always  be  guided  by  the  principle  of  absolute  justice. 
*  *  *  If  agreements  and  combinations  to  prevent  compe- 
tition in  prices  are  or  may  be  hurtful  to  trade,  the  only  sure 
remedy  is  to  prohibit  all  agreements  of  that  character.  If  the 
validity  of  such  an  agreement  was  made  to  depend  upon 
actual  pKoof  of  public  prejudice  or  injury,  it  would  be  very 
diflicult  in  any  case  to  establish  the  invalidity,  altliougli  the 
moral  evidence  might  be  very  convincing." 

In  Arnoe  v.  PitMmi  <&  E  hair  a  Coal  Co,  (68  X.  Y.  558) 

the  Butler  Colliery  Company  and  the  Pittston  &  Ehnira  Coal 

Company  were  corporations  engaged  in  mining  and  selling 

coal.     For  the  purpose  of  monopolizing  the  trade  and  main- 
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taining  a  high  price  for  coal,  the  two  companies  entered  into 
a  contract  by  which  one  agreed  to  take  all  of  the  coal  which 
the  other  should  desire  to  send  north  of  the  state  line  at  the 
regular  market  price,  and  agreed  not  to  sell  coal  to  any  other 
party  to  be  shipped  in  that  direction.  It  waa  held  that  the 
agreement  was  entered  into  for  the  purpose  of  enhancing  the 
price  of  coal  north  of  the  state  line,  and  that  it  was  against 
public  policy  and  void.  Eapallo,  J.,  in  the  opinion,  says : 
"  That  a  combination  to  effect  such  a  pui'pose  is  inimical  to 
the  interests  of  the  public,  and  that  all  contracts  designed  to 
effect  such  an  end  are  contrary  to  public  policy,  and,  there- 
fore, illegal,  is  too  well  settled  by  adjudicated  cases  to  be 
questioned  at  this  day."  See  People  y,  Fisher  (14  Wend.  9) ; 
Hooker  and  Woodward  v.  Vanderwater  (4  Denio,  340); 
Stanton  v.  Allen  (5  id.  434);  Saratoga  County  Bank  v. 
King  (44  N.  Y.  87) ;  Leonard  v.  PooU  (114  id.  871). 

Applying  the  rule  thus  established  to  the  evidence  under 
consideration,  it  appears  to  us  that  a  case  is  presented  in  which 
the  jury  might  have  found  that  the  combination  alluded  to 
was  inimical  to  trade  and  commerce,  and,  therefore,  unlawful. 

It  may  be  claimed  that  the  purpose  of  the  combination  was 
to  reduce  the  price  of  milk,  and  th%t  it  being  an  article  of  food 
such  reduction  was  not  against  public  policy.  But  the  price 
was  fixed  for  the  benefit  of  the  dealers,  and  not  the  consum- 
ers, and  the  logical  effect  upon  the  trade  of  so  fixing  the  price 
by  the  combination  was  to  paralyze  the  production  and  limit 
the  supply,  and  thus  leave  the  dealers  in  a  position  to  control 
the  market,  and  at  their  option  to  enhance  the  price  to  be 
paid  by  the  consumers.  This  brings  the  case  within  the  con- 
demnation of  the  authorities  to  which  we  have  referred. 

It  is  asserted  that  this  litigation  was  instituted  upon  the  peti- 
tion of  members  of  the  "  Milk  Producers'  Union,"  and  that 
the  purpose  of  that  association  was  to  enhance  the  price  of 
milk.  This  may  be,  but  the  action  was  brought  by  the  attor- 
ney-general, and  the  influences  that  operated  upon  him  to 
induce  liis  prosecution  of  the  defendant  are  now  unimportant. 
The   questions   for  our  determination  are  presented  by  the 
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pleadings,  and  the  parties  have  the  right  to  have  them  deter- 
mined upon  the  merits.  If  the  "  Milk  Producers'  Union  "  is 
engaged  in  an  unlawful  business,  which  is  a  restraint  upon 
trade  and  commerce,  it  mav  be  dealt  with  in  another  action. 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  ordered  in  favor  of  the  plaintiff  upon  the  stipulation, 
with  costs. 

All  concur  (Andrews,  Ch.  J.,  and  Bartlett,  J.,  on  the 
ground  of  non-user),  except  Peckham,  J.,  who  dissents  upon 
the  ground  that  there  was  proof  sufficient  of  user,  and  that 
the  action  of  the  defendant  did  not  fairly  tend  to  enhance  the 
price  of  milk  to  the  consumer. 

Order  affirmed  and  judgment  accordingly. 


Elizdr  G.  Webster  et  al.,  Eespondents,  v.  Kings  County 
Trust  Company,  Appellant. 

As  a  general  rule  a  contract  to  convey  land  free  from  incumbrance  is  not 
satisfied  by  the  tender  of  a  conveyance,  subject  to  unsatisfied  and  unpaid 
mortgages,  although  they  are  due  and  payable  and  the  vendee  is  per- 
mitted to  deduct  from  the  purchase  money  the  amount  of  such  liens. 

The  vendee,  however,  may  dispense  with  the  duty  resting  upon  the 
vendor  to  pay  the  mortgages  and  procure  their  satisfaction,  and  by  his 
conduct  put  himself  in  a  position  where  an  allowance  out  of  the  pur- 
chase money  will  be  all  he  can  equitably  demand. 

In  an  action  brought  to  compel  specific  performance  of  a  contract  for  the 
purchase  of  certain  real  estate  by  defendant,  situate  in  the  city  of  Brook- 
lyn, these  facts  appeared:  The  premises  formerly  belonged  to  a  savings 
bank.  In  an  action  brought  by  the  attorney-general  in  the  name  of  the 
People  to  sequestrate  the  property  of  the  bank,  an  order  was  made 
without  notice  to  the  attorney -general  or  the  depositors,  directing  the 
sale  of  the  real  estate  at  public  auction,  and  providing  that  any  of  the 
trustees  of  the  bank  might  become  purchasers  at  tne  sale.  Plaintiffs, 
who  were  such  trustees,  became  the  purchasers,  received  the  usual  deed 
and  went  into  possession.  After  the  contract  with  defendant  was  exe- 
cuted, an  order  was  made  in  said  action,  on  motion  to  the  bank  and  the 
attorney -general,  confirming  the  sale.  Thereafter  a  depositor  applied 
for  leave  to  intervene  in  the  action,  and  to  have  the  sale  set  aside  on 
the  ground  that  the  order  directing  the  sale  and  permitting  the  trustees 
to  purchase  was  invalid.    The  application  was  heard  on  the  merits 
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"as  fully  to  all  intents  and  purposes  as  though  the  order  of  confirma- 
tion *  *  *  had  not  been  made,"  and  the  court  decided  that  the 
proceedings  and  sale  were  valid  and  binding  on  all  the  parties  inter- 
ested, which  order  was  affirmed  on  appeal  (138  N.  Y.  658).  Held,  that 
the  decision  settled  the  validity  of  the  title,  upon  the  points  involved, 
as  to  all  the  world;  also  that  the  bank  was  not  a  necessary  party  to 
that  proceeding. 

By  the  contract  the  plaintiffs  agreed  to  convey  **free  from  all  incum- 
brances;" at  the  time  of  its  execution  there  were  mortgages  on  the  prem- 
ises then  due  and  unsatisfied,  and  which  still  remain  liens  thereon.  The 
deed  tendared  contained  full  covenants  on  the  part  of  the  vendors, 
without  mention  of  the  moitgages;  there  was  evidence,  however,  justi- 
fying a  finding  that  the  mortgages  ^ere  kept  alive  at  the  instance  of 
defendant,  and  that  it  waived  a  liteml  performance  of  the  contract  in 
respect  to  incumbrances.  The  judgment  below  permits  defendant  to 
deduct  from  the  purchase  money  the  amount  of  the  mortgages,  and  to 
accept  the  conveyance,  and  enjoins  it  from  asserting  that  the  existence 
of  the  mortgages  constitutes  a  breach  of  said  covenant.  Heldf  that  the 
judgment  was  proper. 

Defendant  objected  that  the  building  upon  the  premises  encroaches  upon 
the  street  line.  It  appeared  that  the  granite  foundation  of  the  water 
table  of  the  building  extends  five  inches  and  the  door  posts  one  foot 
three  inches  outside  of  the  building  line,  which  is  the  street  line.  It 
did  not  appear  that  the  city  authorities  consented  to  this  encroachment ; 
but  so  far  as  appeared  they  had  not  objected  thereto.  The  building 
had  been  erected  more  than  twenty  years,  and  by  the  almost  uni- 
form usage  in  the  city  in  constructing  buildings  of  like  character, 
the  water  tables  and  entrances  are  made  to  project  a  little  beyond  the 
building  line.  It  also  was  found  that  defendant,  after  making  the  con- 
tract, waived  the  objection.     Held,  that  it  was  untenable  here. 

A.,  one  of  the  original  plaintiffs,  died  after  the  trial.  The  deed  tendered 
on  the  trial,  which  was  duly  executed  and  acknowledged  by  A.  and  the 
other  plaintiffs,  was  placed  under  the  control  of  the  court  in  the  hands 
of  the  clerk.  Held,  that  the  death  did  not  abate  the  action,  nor  was  it 
necessary  that  a  new  conveyance  from  his  heirs  should  be  procured; 
that  the  delivery  to  the  clerk  was  a  good  delivery  in  escrow ^  which  was 
not  defeated  by  the  death. 

Reported  beiow,  80  Hun,  420. 

(Argued  February  26,  1895 ;  decided  March  12,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
ii])on  an  order  made  at  the  July  term,  1S94,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  die 
court  on  trial  at  Special  Term. 
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This  action  was  brought  to  compel  a  specific  performance 
bv  defendant  of  a  contract  to  purchase  certain  premises  known 
as  tlie  Long  Island  Savings  Bank  of  Brooklyn,  by  which  con- 
tract i>laintiit8  agreed  to  convey  said  premises  to  defendant 
by  a  full  covenant  warranty  deed,  free  from  all  incum- 
brances. Defendant  refused  to  accept  a  deed  on  the  ground 
of  defect  in  plaintiffs'  title. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  V.  Brower  for  appellant.  The  plaintiffs  were  not 
seized  in  fee  simple  and  could  not  convey  by  a  proj)er  deed 
of  warranty  on  the  10th  day  of  March,  1893,  and  protect  the 
purchaser  from  claims  of  depositors.  (Girard  on  Titles,  284, 
285  ;  Steiiiherger  v.  Dicke^ison^  9  Barb.  510  ;  Ahbott  v.  A.  li. 
Co.y  33  id.  579 ;  Comjerx,  lilng^  11  id.  350  ;  Jewett  v.  Miller ^ 
6  Seld.  402;  Baden  v.  SU}rnis,  94  N.  Y.  269;  IIuehhelY. 
Newlmry;  53  id.  98;  Hoijls  v.  1\  tfe  JA  It.  IL  Co.,  54  id. 
314;  People  v.  M.  Bank.  35  Hun,  97  ;  Peojjle  v.  0.  B.  S. 
Broh^ra.  92  X.  Y.  98 ;  Munson  v.  S.  G.  c&  C.  R.  IL  Co.,  103 
id.  58 ;  Sc/wle  v.  Nichols.,  101  id.  107 ;  Fulton  v.  Whitney, 
66  id.  566 ;  Tory  v.  Bank  of  OrUans,  9  Paige,  661 ;  Epps 
V.  Van  EppH,  Id.  237;  Ahlott  v.  James,  111  N.  Y.  673; 
Hayes  v.  Nonrse,  114  id.  595;  Werz  v.  Rademacher,  120 
id.  6.)  Even  if  the  pn>ceedings  were  regular  and  the  trus- 
tees were  seized  in  fee  simple  and  could  convey  a  valid  title 
free  from  the  trust,  the  premises  were  subject  to  two  mort- 
gages on  the  lOtli  day  of  March,  1893,  the  time  fixed  for 
closing  the  contract.  {Hinckley  v.  i^nith,  51  N.  Y.  21; 
Jndson  v.  Wass,  1 1  Johns.  525;  Fry  on  Sj>ec.  Perf .  §§  365- 
368;  llorarujer  v.  Morris,  34  Barb.  311.)  The  judgment  as 
entered  in  this  action  is  erroneous.  (Code  Civ.  Pro.  §§  758, 
763  764,  765.) 

John  L.  Hill  for  respondents.  Judge  La.ndon's  order  of 
confirmation  was  clearly  right,  because  the  original  Savings 
Bank  Act  of  1875  (Chap."  371,  §  44),  which  was  in  force  when 
the  People's  suit  was  instituted,  is  the  same,  so  far  as  the 


278  Webster  et  al.  t\  K.  C.  T.  Co.  [Mar., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  146. 


question  of  jurisdiction  extends,  as  the  like  act  of  1882  (Chap. 
409,  §  278),  which  was  in  force  when  the  order  of  confirma- 
tion was  made.  {People  v.  U.  S,  Inst^  64  Hun,  434 ;  133  N. 
Y.  689 ;  Ifh  re  iV^.  S.  Inst,  28  K  J.  Eq.  552.)  The  other 
technical  objections  to  specific  performance  are  of  no  signifi- 
cance. They  were  waived,  if  indeed  they  ever  had  any  force. 
(Johnson  V.  Oppenheiin,  55  X.  Y.  291.)  The  question  is  not 
one  of  marketable  title,  but  of  legal  and  valid  title,  which 
was  settled  in  the  special  way  which  the  parties  agreed  upon. 
{Baylis  v.  Steinson,  23  J.  &  S.  232.)  The  consent  respect- 
ing the  street  railway  motive  powder  is  too  insignificant  to 
receive  discussion.  (See  Cooley  on  Const.  Law  [2d  ed.J,  354.) 
The  form  of  the  decree  was  proper,  i,  e.,  for  balance  of  pur- 
chase money.  No  other  judgment  could  liave  been  entered 
on  the  vendor's  suit  for  specific  performance.  (2  Abb.  New 
Forms,  901,  par.  1741 ;  Loeber  v.  Mayor,  etc.^  5  Abb.  Pr. 
424;  26  Barb.  262;  Leonard  v.  C.  S.  JUT.  Co.,  84  N.  Y.  48.) 

Andbew^s,  Ch.  J.  (1)  The  main  objection  to  the  title,  and 
the  only  one  originally  made,  was  that  the  vendors  whose 
title  was  acquired  under  the  sale  at  public  auction,  December 
17,  1884,  were  disabled  from  purchasing  by  reason  of  the 
fact  that  they  were  at  the  time  trustees  of  the  Long  Island 
Savings  Bank.  The  order  made  in  the  People's  action, 
November  13,  1877,  brought  to  sequestrate  the  property 
of  the  savings  bank  and  for  the  appointment  of  a  receiver, 
was  made  after  hearing  all  the  parties  interested,  includ- 
ing the  depositors  of  the  bank.  That  order  denied 
the  application  for  the  appointment  of  a  receiver,  and 
permitted  the  trustees  of  the  bank  to  remain  in  control  and 
management  of  the  property  of  the  corporation  for  the  pur- 
pose of  selling  and  converting  the  assets  and  paying  the 
depositors  according  to  the  terms  of  the  order  and  the  proposi- 
tion of  the  trustees,  to  which  depositors  representhig  ninety- 
four  per  cent  of  the  deposits  had  consented.  The  order  left 
the  action  for  sequestration  pending  and  operated  to  suspend 
for  the  time  being  the  taking  possession  and  the  administra* 
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tion  of  tlie  assets  by  the  court.  From  time  to  time  orders 
were  granted  by  the  court  upon  the  application  of  the  bank 
and  its  trustees  ex  parie^  without  notice  to  the  attorney- 
general  or  the  depositors,  extending  the  time  for  completing 
the  liquidation.  But  on  the  11th  day  of  October,  1884,  the 
court  on  the  application  of  the  savings  bank  and  the  trustees 
directed  that  the  real  estate  of  tlie  bank  should  be  sold  at 
public  auction  on  giving  public  notice  according  to  the  law 
and  practice  of  the  court  respecting  judicial  sales,  on  or  before 
December  15,  1884  (subsequently  changed  to  Dec.  17,  1884), 
and  the  order  declared  that  "  either  or  any  of  the  parties  to 
the  action,  or  either  or  any  of  the  trustees  of  said  defendant, 
the  Long  Islatid  Savings  Bank  of  Brooklyn,  may  become  a 
purchaser  at  such  sale.- '  On  the  sale  Webster,  Stryker  and 
Agar  became  the  purchasers  of  the  lot  on  which  the  bank 
building  was  located  and  received  the  usual  deed  and  went 
into  possession  thereunder,  taking  the  rents  and  profits,  and 
on  the  19th  of  January,  1893,  entered  into  a  contract  with  the 
defendant,  the  Kings  County  Trust  Company,  for  the  sale 
of  the  property  so  purchased  by  them  to  that  company,  the 
specific  performance  of  which  is  the  subject  of  this  action,^ 
No  order  for  the  confirmation  of  the  sale  of  December  17, 
1884,  was  made  until  May  2, 1893.  Upon  that  day  application 
for  confirmation  was  made  by  the  purchasers  to  Judge  Landon 
at  Special  Term  (before  whom  all  the  prior  proceedings  had 
been  taken)  on  notice  to  the  savings  bank  and  the  attorney- 
general,  and  the  court  made  an  order  confirming  the  sale, 
reserving  the  right  of  any  depositor  of  the  bank  whose  divi- 
dends had  not  been  paid  pursuant  to  the  terms  of  settlement, 
to  enforce  the  liability  of  the  purchasers  on  their  bond 
filed  November  14,  1877.  Thereafter  on  the  17th  day  of 
Nov.,  1893,  one  Hanna,  a  depositor  in  the  savings  bank  who 
had  received  but  eighty  per  cent  of  his  claim,  applied  to  the 
Special  Term  in  his  own  behalf  and  in  l>ehalf  of  all  other 
depositors,  for  leave  to  intervene  in  the  People's  action  and  to 
have  the  sale  of  Dec.  17,  1884,  and  the  subsequent  proceed- 
ings set  aside  on  the  ground  that  the  order  of  Oct.  11,  1884, 
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directing  the  sale  and  permitting  tlie  trustees  to  purchase  was 
invalid.  The  petition  set  forth  the  history  of  the  prior  litigar 
tion  and  proceedings  and  that  the  several  orders  were  made 
without  notice ;  that  the  sale  was  for  an  inadequate  price ; 
that  the  trustees  were  incapacitated  from  purchasing  for 
themselves,  and  it  alleged  circumstances  which  the  petitioner 
claimed  excused  Inches  in  making  the  application.  Tlie  peti- 
tion with  the  affidavit  and  the  order  to  show  cause  were  served 
on  the  attorney-general,  the  attorney  who  appeared  for  the 
savings  bank  in  the  action,  and  on  its  vice-president.  On  the 
matter  coming  on  to  be  heard  before  Judge  Landon,  May  20, 
1893,  he  heard  the  application  on  the  merits,  ''  as  fully  to  all 
intents  and  purposes,  as  though  the  order  of  confirmation  of 
May  2, 1893,  had  not  been  made,"  and  lie  found  that  the  appli- 
cant was  not  chargeable  with  laches  in  making  his  applica- 
tion, and  having  considered  the  matters  as  though  presented 
de  novo^  he  decided  that  the  proceedings  and  sale  were  valid 
and  binding  upon  all  the  parties  interested,  including  the 
depositors.  He  made  an  order  denying  the  application, 
except  that  it  permitted  the  petitioner  to  intervene  in  the 
action  in  behalf  of  himself  and  of  all  other  de})Ositors  and  to 
appeal  from  the  order  of  confirmation  "  with  the  same  force 
and  effect  as  if  he  had  been  allowed  to  intervene  and  had  actu- 
ally intervened  and  appeared  and  opposed  said  motion  on  the 
merits."  From  this  order  of  May  20,  1893,  Hanna  appealed 
to  this  court.  On  the  argument  tlie  question  of  the  valid- 
ity of  the  sale  and  the  right  of  the  trustees  to  purchase 
were  fully  presented,  and  this  court  affirmed  the  order  of 
Judge  Landon  (138  N.  Y.  658).  The  question  as  to  the  vaHd- 
ity  of  the  sale  is  concluded  by  the  decision  on  the  appeal 
from  the  order.  The  court  in  affirming  the  order  below 
necessarily  adjudged  that  the  clause  in  the  order  of  October 
11,  1884r,  permitting  the  trustees  to  purchase,  wa^  valid,  and 
that  the  sale  was  in  all  respects  legal  and  binding.  All  the 
parties  interested  in  the  question  were  before  the  court  in 
that  proceeding,  the  People,  the  savings  bank,  the  depositors 
and  the  purchasers.     The  Kings  County  Savings  Bank  wa^ 
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not  a  party  nor  was  it  neeeseary  that  it  should  have  been 
made  a  party.  The  decision  bound  the  title  upon  the  points 
involved  as  to  all  the  world.  The  main  objection  of  the 
defendant  to  completing  the  purchase  is,  therefore,  unfounded. 

(2)  By  the  contract  the  premises  were  to  be  conveyed  "  free 
from  all  incumbrance."  At  the  time  of  the  contract  there 
were  unsatisfied  mortgages  on  the  premises  amounting  to 
about  $80,000,  which  were  then  due  and  which  still  remain 
liens  on  the  land.  The  deed  of  the  vendees  tendered  on  the 
trial  contained  full  covenants  on  the  part  of  the  vendore, 
making  no  mention  of  the  mortgages.  The  judgment  permits 
the  defendant  to  deduct  from  the  purchase  money  the  amount 
of  the  mortgages  and  to  accept  the  conveyance,  and  enjoins 
the  defendant  from  asserting  that  the  existence  of  the  mort- 
gages constitutes  a  breach  of  the  covenants  in  the  deed.  vVe 
entertain  no  doubt  that  in  general  a  contract  to  convey  land 
free  from  incumbrance  would  not  be  satisfied  by  a  tender  of 
a  conveyance  subject  to  unsatisfied  and  unpaid  mortgages, 
although  the  purchaser  was  permitted  to  deduct  an  equivalent 
from  the  purchase  money.  The  vendor  under  such  a  con- 
tract cannot  impose  upon  the  purchaser  the  burden  of  paying 
the  mortgages  and  procuring  their  satisfaction,  even  though 
the  mortgages  are  presently  due  and  payable.  But  the  pur- 
chaser may  dispense  with  this  duty  resting  on  the  vendor,  and 
by  his  conduct  put  himself  in  a  position  where  an  allowance 
out  of  the  purchase  money  will  be  all  that  he  can  equitably 
demand.  The  evidence  in  this  case  justifies  the  conclusion 
that  the  mortgages  were  kept  afoot  at  the  instance  of  the 
defendant  and  that  the  defendant  waived  a  literal  perform- 
ance of  the  contract  in  re8i>ect  to  the  incumbrances. 

(3)  It  is  objected  that  the  building  ei>croaches  upon  the 
street  line.  There  is  evidence  in  the  case  tending  to  show 
that  the  granite  foundation  of  the  water  table  extends  five 
inches  outside  of  the  building  line,  and  that  the  door  j)ost8 
extend  over  the  building  line  on  Fulton  street  one  ft)ot  and 
three  inches.  It  does  not  appear  whether  the  city  consented 
to  this  construction.     The  building  has  been  erected  more  than 
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twenty  years,  and,  so  far  as  appears,  neither  the  municipality 
nor  any  of  its  officers  has  ever  objected  to  the  alleged  encroach- 
ment. It  was  shown  that  the  almost  uniform  usage  in  Brook- 
lyn in  the  construction  of  buildings  of  like  character  is  to 
project  the  water  table  and  the  entrance  a  little  beyond  the 
building  line.  The  building  in  question  was  located  in  the 
vicuiity  of  the  most  valuable  business  property  in  the  city* 
The  main  building  is  concededly  on  the  street  line.  It  is 
quite  probable  that  the  building  line  in  this  vicinity  is  dis- 
tinctly marked  by  the  general  situation  and  the  uniformity  of 
location  of  the  main  walls  of  the  buildings,  and  that  a  pur- 
chaser, by  observation,  without  any  formal  survey,  would  be 
able  to  discover  any  projection  beyond  that  line.  The  ques- 
tion may  arise  whether,  under  such  circumstances,  a  pur- 
chaser, under  a  contract  which  describes  the  premises  by 
metes  and  bounds,  which  accurately  defines  his  property,  can 
be  excused  from  performance  because  of  a  slight  projection  of 
the  water  table  or  stoop  front  of  the  building  beyond  the  street 
line,  where  such  projection  is  visible  upon  inspection.  We 
need  not  consider  that  question  now,  because  we  are  of  the 
opinion  that  this  very  technical  objection  is-answered  by 'the 
general  finding  that  the  purchaser,  after  the  contract,  waived 
all  objections  to  the  title,  except  the  main  objection  first  con- 
sidered, and  there  is  the  further  technical  answer  that,  in  the 
absence  of  any  statement  in  the  record  that  it  contains  all  the 
evidence,  we  must  presume  in  support  of  the  judgment  and 
findings  that  there  was  evidence  sufficient  to  sustain  the 
judgment. 

(4)  The  objection  that  the  closing  of  the  contract  was 
extended  only  to  March  10,  1893,  and  that  the  vendors  could 
not  give  a  good  title  at  that  time,  and  that  the  defendant  then 
formally  rejected  the  title  tendered  and  thereby  the  contract 
came  to  an  end,  is  not  well  taken.  The  dealings  between  the 
parties  after  that  date  clearly  show  that  the  declination  of  the 
title  at  that  time  by  the  defendant  was  tentative  merely  and 
that  both  parties  proceeded  upon  the  understanding  that  if 
the  question  of  the  right  of  the  trustees  of  the  savings  bank 
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to  purchase  should  be  judicially  and  affirmatively  settled  in 
the  contemplated  proceedings,  the  sale  would  be  consummated. 

(5)  The  death  of  Agar  after  the  trial  did  not  abate  the  suit, 
nor  was  it  necessary  that  a  new  conveyance  of  his'  interest  in 
the  property  from  his  heirs  should  be  procured.  The  deed 
tendered  on  the  trial  and  placed  under  the  control  of  the 
court  in  the  hands  of  the  clerk,  duly  executed  and  acknowl- 
edged by  Agar  and  the  other  plaintiffs,  was  a  good  delivery 
in  escrow,  which  was  not  defeated  by  his  subsequent  death. 
{Ruggles  v.  Lawson^  13  Jo.  285 ;  Hunter  v.  Hunter^  17 
Barb.  25.)  The  surviving  plaintiffs  could  continue  the  action 
in  their  own  names  to  recover  the  unpaid  purchase  money, 
and  on  recovery  they  would  hold  the  share  of  Agar  in  trust 
for  his  representatives. 

We  think  the  judgment  is  right  and  it  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


Clara  J.  Booart,  as  Administratrix,  etc..  Respondent,  v. 
The  Delaware,  Lackawanna  and  Western  Railroad 
Company,  Appellant. 

B.,  plaintiff's  intestate,  a  fireman  upon  one  of  defendant's  engines,  was 
killed  in  consequence  of  the  fall  of  a  bridge  on  defendant's  road.  In  an 
action  to  recover  damages  these  facts  appeared  :  One  of  the  abutments 
to  the  bridge,  which  was  built  by  another  railroad  corporation,  defend- 
ant's predecessor,  was  defective  in  its  original  construction.  These 
defects  were  a  foundation  upon  quicksand,  an  improper  backing  of 
cobble  and  field  stones  and  the  use  of  poor  mortar.  None  of  these 
defects  were  visible  or  capable  of  detection  by  ordinary  observation. 
The  other  abutment  had  previously  developed  defects  of  such  a  chamc- 
ter  as  to  compel  its  being  partially  taken  down  for  the  purpose  of  repair. 
The  same  defects  were  discovered  in  that  abutment  as  were  subsequently 
found  to  exist  in  the  other.  Ileld^  that  ascertaining  defects  of  construc- 
tion in  one  of  the  abutments  would  naturally  lead  a  prudent  inspector  to 
doubt  the  sjifety  of  the  other,  both  being  built  by  the  same  contractor  and 
at  the  same  time,  and  would  impel  him  at  least  to  make  some  effort  to  ascer- 
tain the  truth  beyond  merely  l(X)king  at  the  structure  from  the  outside, 
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and  thus  it  was  a  question  for  the  jury  whether  defendant's  duty  was 
fully  performed;  and  that  a  refusal  of  the  trial  court  to  determine  it  as 
nuitter  of  law,  and  a  submission  thereof  to  the  jury,  was  not  error. 
Reported  below,  72  Hun,  412. 

(Argued  February  26,  1896;  decided  March  12,  18d5.) 

x\ppEAL  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fiftli  judicial  department,  entered  upon  an  order 
made  October  3,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  orders 
denying  motions  for  a  new  trial. 

Tliis  action  was  brought  to  recover  damages  for  the  death 
of  Ilovt  M.  Bogart,  plaintiff's  intestate,  wliile  in  the  employ 
of  defendant,  a  railroad  corporation,  as  a  fireman  on  one  of  its 
engines,  through  an  accident  which  resulted  from  the  carrying 
away  of  a  bridge  on  defendant's  road. 

The  complaint  alleged  that  the  bridge  was  constructed  in  a 
negligent,  faulty  and  defective  manner,  and  after  its  construc- 
tion became  defective  and  unsafe  for  the  passage  of  trains, 
and  that  at  the  time  of  the  accident  it  was  in  such  condition, 
and  that  prior  to  the  accident  defendant  had  or  was  charge- 
able ^vith  knowledge  thereof. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  G,  MiXbuni  for  appellant.  The  court  erred  in  charg- 
ing tliat  tlie  jury  might  find  negligence,  or  predicate  any  find- 
ing of  negligence,  on  the  provisions  made  at  this  bridge  for 
taking  care  of  the  water  of  the  stream.  {Baiilec  v.  li,  E. 
Co.,  59  N.  Y.  350  ;  Dwight  v.  Z.  Iris,  Co.,  103  id.  359.)  The 
court  erred  in  allowing  the  witnesses  Sisson  and  Miller  to 
testify  to  statements  made  by  the  defendant's  witness,  Ilub- 
bell,  against  the  defendant's  objection  that  Mr.  Hubbell's 
attention  was  not  called  to  the  time  and  place  of  the  conversa- 
tion, (irart  V.  //.  B.  B.  Co,,  84  N.  Y.  60 ;  Peojykx.  Weldoii, 
111  id.  575;  A7ikersfnlt  v.  Tuch,  114  id.  55.) 

J?.  7^.  Bahcock  for  respondent.  The  testimony  of  Sisson 
and  Miller  in  contradiction  of  the  witness  Ilubbell  was  prop- 
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erly  admitted,  and,  if  otherwise,  the  error  was  harmless. 
{Rockwell  V.  Brown,  36  N.  Y.  212;  SUan  v.  N.  T.  C.  R. 
R.  Co,,  45  id.  127 ;  Siape  v.  People,  85  id.  390 ;  People  v. 
Austhi,  1  Park.  Cr.  Eep.  159 ;  TMl  v.  Plumb,  55  N.  Y. 
270 ;  Patchln  v.  Ins.  Co,,  13  id.  270 ;  Ilotchkiss  v.  Ins,  Co,, 
5  Hun,  90,  94;  ShuU2  v.  R.  R.  Co,,  89  N.  Y.  242;  Peojde 
V.  SchuyUr,  106  id.  306.)  The  plaintiff's  objection  to  the 
reading  of  the  testimony  of  Mylchrist  and  Cleveland,  given  on 
a  former  trial,  was  properly  sustained.  (  Wilber  v.  Seldon,  6 
Cow.  161 ;  Powell  v.  Waters,  17  Johns.  179 ;  Weeks  v. 
Lowerre,  8  Barb.  530 ;  Creary  v.  Sprague,  12  Wend.  45.) 

Finch,  J.  The  most  important  contention  argued  on 
behalf  of  the  appellant  arises  over  the  refusal  of  the  trial 
judge  to  charge  as  requested  that  the  defendant  should  have 
the  verdict  if  the  jury  were  satisfied  that  the  cause  of  the 
accident  was  the  extraordinary  flood  in  some  manner  destroy- 
ing the  south  abutment  of  the  bridge.  The  train  went  into 
the  water  and  the  plaintiff's  intestate  was  killed.  Since 
the  bridge  was  constructed  by  a  predecessor  company  it 
was  conceded  that  the  defendant's  liability  must  rest  not 
upon  defects  in  the  original  construction,  but  upon  an  oniis- 
sion  to  discover  and  remedy  these  defects  as  the  result 
of  a  proper  system  of  inspection.  It  was  proved,  and  the 
court  distinctly  cliarged,  that  nothing  in  the  appearance  of  the 
south  abutment  indicated  defect  or  danger,  or  gave  any 
observable  warning  of  the  structural  weakness  in  fact  existing 
in  that  abutment.  That  weakness  was  shown  to  be,  by  the 
testimony  given  for  the  plaintiff,  a  foundation  upon  (quick- 
sand, an  improper  backing  of  cobble  and  tield  stones,  and  the 
use  of  a  mortar  made  of  poor  sand  and  containing  very  little 
cement.  These  defects,  of  course,  were  not  obvious  to  the 
eye  or  capable  of  detection  by  ordinary  observation.  The 
charge  of  the  court  in  thac  respect  met  with  the  appellant's 
approval.  But  it  is  claimed  that  at  a  later  stage  of  the  charge 
the  trial  judge  became  inconsistent  and  submitted  to  the  jury 
the  (juestion  of  negligence  as  to  both  abutments ;  and  the  Ian- 


286  BoQART  V.  D.,  L.  &  W.  K.  R.  Co.  [Mar., 

Opinion  of  the  Court,  per  Finch,  J.  [Vol.  145. 


guage  referred  to'  was  this :  "  So  it  will  be  for  you  to  say 
whether  the  plaintiff  has  established  here  by  all  the  evidence 
in  the  case  that  these  abutments  were  improperly  constructed, 
and  if  they  were  improperly  constructed,  then  whether  or  not 
the  defendant,  after  it  took  possession  of  this  road,  was  guilty 
of  negligence  in  failing  to  find  out  that  they  were  improperly 
constructed  and  to  see  that  they  were  properly  constructed." 
To  this  portion  of  the  charge  there  was  no  exception.  It  was 
not  inconsistent  with  or  contradictory  of  what  had  previously 
been  said  as  to  the  south  abutment  by  itself,  but  left  that 
unchanged  and  submitted  the  general  question  in  subordina- 
tion to  the  specific  charge.  But  the  appellant  claims  that 
there  was  an  inconsistency  and  danger  of  some  misunder- 
standing. If  the  learned  counsel  for  the  defendant  thought 
that,  they  should  have  called  the  court's  attention  to  its  use  of 
the  word  "  abutments  "  in  the  plural  and  asked  for  a  correc- 
tion, or  at  least  entered  an  exception.  They  did  neither.  All 
that  occurred  was  this:  At  the  close  of  the  charge  "the 
defendant's  counsel  excepted  to  the  charge  where  the  jury  are 
allowed  to  find  or  predicate  any  finding  of  negligence  on  the 
provisions  made  at  this  bridge  for  carrying  the  water  through 
or  allowing  the  water  to  pass."  The  evident  meaning  of  this 
exception  was  that  there  was  no  proof  of  any  insufficiency  of 
the  waterway.  The  court  did  not  say  that  there  was  or 
assume  that  there  was.  The  judge's  charge  touched  that  sub- 
ject but  incidentally  in  stating  the  general  rule  of  the  bridge 
builder's  duty  as  affected  by  the  character  of  the  stream.  One 
of  the  defenses  asserted  was  that  the  flood  which  destroyed 
the  bridge  was  so  extraordinary  and  exceptional  that  no  one 
was  negligent  for  not  anticipating  and  providing  against  it. 
That  claim  required  the  court  to  state  the  general  rule  that 
the  builder  was  bound  to  anticipate  such  extraordinary  and 
unusual '  floods  as  the  character  and  history  of  the  stream 
showed  might  at  some  time  be  reasonably  expected,  and  it 
was  in  that  connection  that  a  sufficient  opening  was  referred 
to  as  necessary  to  be  provided. 

Following  this  exception  there  was   a  request  to  charge, 
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which,  in  the  record,  reads  thus  :  '•  If,  under  the  evidence,  the 
jury  shall  find  that  the  cause  of  tliis  accident  was  this  extra- 
ordinary flow  of  water,  in  some  way  causing  the  destruction  of 
the  south  abutment,  that  the  plaintiff  is  not  entitled  to  recover." 
Obviously,  the  trial  court  must  have  understood  this  request 
to  mean  that  the  flood  was  so  great  as  to  excuse  the  defendant, 
no  matter  from  what  cause  tlie  bridge  fell.  I  should  never 
have  suspected  any  other  meaning  but  for  that  asserted  to  have 
been  its  purpose  on  the  argument.  It  is  now  said  that  its 
meaning  was  to  ask  a  charge  that,  if  the  cause  of  the  accident 
was  the  fall  of  the  south  abutment,  then  the  defendant  was 
not  liable.  The  request  was  "  if  the  cause  of  the  accident  was 
this  extraordinary  body  of  water,"  and  it  now  becomes,  if  the 
cause  was  the  fall  of  the  south  abutment.  I  doubt  very  much 
whether  we  ought  to  give  it  the  construction  claimed  for  it, 
but  without  resting  our  decision  upon  that  point  I  am  satisfied 
that  the  refusal  to  charge  was  not  error,  even  upon  the  appel- 
lant's construction,  because  it  was  impossible  to  say,  as  matter 
of  law,  that  there  was  no  negligence  in  the  failure  to  discover 
the  stnictural  defects  of  the  south  abutment.  The  bridge  was 
a  single  construction,  both  abutments  of  which  were  built  at 
one  time,  by  one  contractor,  under  one  superintendence,  and 
with  the  same  material.  No  inspector  of  the  defendant  could 
or  did  fail  to  understand-  that  natural  and  presumable  fact. 
The  north  abutment  developed  defects  of  such  a  character  as 
to  compel  it  to  be  partially  taken  down  for  the  purpose  of 
repair.  Necessarily  the  workmen  of  the  defendant  discovered 
and  knew  all  about  the  defects  of  that  construction.  They 
knew  that  poor  mortar  was  used,  crumbling  at  the  touch,  and 
without  tenacity  or  strength.  They  discovered  the  backing  of 
cobbles  and  of  stone  from  the  fields  and  the  character  of  the 
ground  upon  which  the  structure  stood.  The  defendant  thus 
had  notice  that  the  north  abutment  was  shabbily  and  unsafely 
constructed,  and  the  court  was  asked  to  charge,  as  a  matter  of 
law,  that  with  that  knowledge  they  were  at  liberty  to  assume 
that  the  south  abutment,  built  at  tlie  same  time  and  by  the 
same  men,  was  built  in  a  different  way  and  free  from  the 
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defecta  discovered.  The  court  could  not  say  that.  The  infer- 
ence, one  way  or  tlie  other,  was  an  inference  of  fact  and  not 
of  law.  That  a  railroad  company,  which  is  responsible  for 
the  lives  and  safety  of  its  passengers,  can  ascertain  tliat  one 
abutment  of  a  bridge,  which  it  did  not  itself  construct,  is  built 
of  imperfect  and  unsuitable  material,  with  poor  mortar  and  on 
a  bad  foundation,  and  yet  may  prudently  assume  that  the  other 
abutment  is  free  from  these  defects,  was  built  diflEerently  and 
more  safely  because  no  weakness  is  visible,  and  take  the 
chances  of  results,  is  a  proposition  not  to  be  cliarged  as  mat- 
ter of  law,  and  which  the  common  sense  of  the  average  man 
would  be  likely  to  reject  as  an  inference  of  fact.  Tlie  ascer- 
tained defect  of  the  north  abutment  would  lead  a  prudent 
inspector  to  doubt  the  safety  of  the  otlier  and  imi>el  him,  at 
least,  to  make  some  effort  to  ascertain  the  truth  beyond  merely 
looking  at  the  structure  from  the  outside.  It  was  thus  a  ques- 
tion for  the  jury  whether  the  duty  of  the  company  was  fully 
performed,  and  whether  it  was  not  negligent  to  trust  to  appear- 
ances in  the  south  abutment,  which  it  knew  had  proved  deceit- 
ful for  a  time  in  its  fellow  across  the  stream. 

Other  questions  argued  may  be  left  upon  the  opinion  ren- 
dered at  the  General  Term. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  IIaight,  J.,  not  sitting. 

Judgment  affirmed. 


Hannah    Kennedy,  as  Administratrix,  etc.,  Respondent,  v. 
The  Manhattan  Railway  Company,  Appellant. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  K.,  plaintiff's  intestate,  a  car  cleaner  in  defendant's  employ,  these 
facts  appeared  :  K.  was  employed  in  a  yard  in  wWch  trains  were 
switched  off  to  be  cleaned,  and  which  was  on  the  same  elevation  above 
the  street  below  as  defendant's  road.  The  yard  was  a  new  uncompleted 
structure  with  seven  tracks.  The  plan  was  to  have  the  spaces  between 
the  tracks  covered  with  plank  properly  laid  down  and  fastened.  Tlie 
platform  of  the  car  was  over  a  sjiace  where  the  planks  had  not  been  laid. 
The  hole  was  uncovered,  unguarded  and  unlighted.    While  engaged  in 
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the  performance  of  his  work,  E.,  in  attempting  to  go  from  the  car  to  a 
train  on  another  track,  in  the  night  time,  stepped  backward  from  the 
step  of  the  platform  of  the  car,  fell  through  the  hole  into  the  street 
below  and  was  killed.  Defendant  had  been  using  the  yard  in  an  incom- 
plete state  for  three  or  four  weeks,  during  which  time  its  carpenters 
had  been  constantly  employed  in  covering  the  spaces  between  the 
tracks,  two  gangs  being  engaged,  working  from  opposite  ends  of  the 
yard  toward  the  center,  and  the  place  where  K.  fell  was  in  the  space 
left  uncovered  when  the  carpenters  quit  work  on  that  night.  K.  had 
been  working  in  the  yard  during  the  whole  of  this  time  and  was  familiar 
with  the  fact  that  the  spaces  between  the  tracks  were  not  completely 
covered.  Held,  that  plaintiff  was  not  entitled  to  recover;  that  defend- 
ant had  the  right  to  use  Ihe  structure  and  to  ask  its  employees  to  work 
therein  before  it  was  completely  planked  over,  and  if  with  full  knowl- 
edge of  that  fact  an  employee  consented  to  do  his  work  at  that  place  he 
assumed  the  risk  consequent  thereon,  and  as  the  evidence  clearly  showed 
such  knowledge  on  the  part  of  K.,  that  a  submission  of  the  question  to 
the  jury  was  error. 

(Argued  February  27,  1895;  decided  March  12, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  17, 1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  negli- 
gent killing  of  Michael  Kennedy,  plaintiffs  intestate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joseph  H,  Adams  for  appellant.  The  plaintiff's  intestate 
knew  that  the  yard  in  which  he  was  injured  was  in  an  uncom- 
pleted condition,  and  the  danger  of  falling  through  the  struc- 
ture was  one  of  the  risks  of  his  employment  assumed  by  him, 
and  for  which  the  defendant  cannot  be  held  liable.  {Arnold 
V.  D.  cfe  IL  a  Co,,  125  K  Y.  16 ;  Oihson  v.  E,  R,  Co.,  63  id. 
452  ;  De  Forest  v.  Jewett,  88  id.  264 ;  Hickey  v.  Taaffe,  105 
id.  36  ;  Powers  v.iT.  T.,  Z.  E.  <&  W.  R.  R.  Co,,  98  id.  274 ; 
Shaw  V.  Sheldon.,  103  id.  667 ;  WiUiams  v.  D.,  L.  <£  W.  R. 
R.  Co.,  116  id.  628;  Hudson  v.  0.  S.  S.  Co.,  110  id.  625; 
Eussey  v.  Coger,  112  id.  614 ;  Curra/n  v.  W.  C  M.  Co.,  36 
SicKELS— Vol.  C.        37 
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id.  153 ;  Stewart  v.  i\r.  Y.,  O.  &  W.  R.  B,  Co.,  126  id.  631 ; 
White  V.  W,  L.  Co,,  131  id.  631  ;  SuUivom  v.  Z  M,  Co,,  113 
Mafis.  396;  Ragaa  v.  T,,  etc,,  R,  R,  Co.,  97  Mich.  265; 
Leary  v.  B.,  etc.,  R.  R.  Co.,  139  Mass.  580 ;  BuzzM  v.  Z., 
etc,,  Co,,  77  Am.  Dec.  212;  Hoyden  v.  >&  J/.  Co.,  29  Conn. 
548 ;  Clark  v.  Holmes,  7  H.  &  N.  937.)  The  plaintiff  failed 
to  establish  her  contention  that  the  defendant  was  guilty  of 
negligence  in  failing  to  provide  her  intestate  with  a  reasonably 
safe  place  in  which  to  perform  his  work.  {Burke  v.  Wither- 
hee,  98  N.  Y.  563 ;  ^eeney  v.  B.  dc  J,  E.  Co.,  101  id.  523 ; 
BajusY.  S.  B,  (&  N.  Y.  R,  R,  Co,,  103  id.  312 ;  Hickey  y. 
Taaffe,  105  id.  26 ;  Dobbins  v.  Brown,  119  id.  188 ;  Berrigan 
V.  N.  Y,  L,  E,  &  W,  R.  R.  Co.,  131  id.  582;  Gibson  v.  E 
R.  R.  Co.,  63  id.  449;  Crispin  v.  Babbitt,  81  id.  516; 
Stringham  v.  Hilton,  111  id.  188  ;  Naylor  v.  C.  <&  N.  W. 
R.  Co.,  53  Wis.  661 ;  Stephenson  v.  Duncan,  73  id.  406 ; 
Gilbert  v.  Guild,  144  Mass.  601 ;  Sullivan  v.  Z  M.  Co.,  113 
Mass.  398.)  The  plaintiff  failed  to  establish  an  indispensable 
element  in  her  case,  namely,  that  her  intestate  himself  was 
free  from  negligence  contributing  to  his  injury.  This  fact 
precludes  her  recovery.  {Cor dell  v.  N.  Y.  C.  dk  H.  R.  R. 
R.  Co.,  75  N.  Y.  330;  Solornon  v.  JU.  R.  Co.,  103  id.  437; 
Dtihois  y.  City  of  Kingston,  102  id.  219  ;  Palmer  v.  P.  Co., 
Ill  id.  488;  Tollman  v.  S.,  etc.,  R.  R.  Co.,  98  id.  199; 
Reynolds  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  58  id.  248; 
Hale  V.  Smith,  78  id.  483 ;  Arnold  v.  D.  dk  H.  C.  Co., 
16  N.  Y.  S.  E.  310 ;  Eades  v.  Clark,  23  J.  &  §.  132.) 
The  law  looks  to  the  direct  or  proximate  cause  and  not  to 
the  intervening  or  remote  cause.  The  proximate  cause  of  the 
injury  was  the  negligence  of  her  intestate,  and  hence  plaintiff 
should  have  been  nonsuited.  {Ins.  Co,  v.  Tweed,  7  Wall.  44 ; 
WUds  V.  H,  R.  R.  R.  Co.,  24  N.  Y.  438 ;  D^oight  v.  G,  Z.  Ins. 
Co.,  103  id.  359 ;  Ryan  v.  M.  R.  Co.,  121  id.  133 ;  Sea/rles 
V.  M.  R.  Co.,  ioi  id.  662 ;  Taylor  v.  City  of  Yonkers,  105 
id.  209  ;  KaA)eny  v.  City  of  Troy,  108  id.  577.)  The  learned 
trial  judge  erred  in  refusing  to  charge  the  jury  the  proposi- 
tions, as  requested  by  the  defendant,  in  regard  to  the  duty 
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which  the  defendant  owed  to  the  plaintiff  to  warn  him  of 
dangers.  {Taaffe  v.  Hickey,  105  K  Y.  36 ;  Palmer  v.  P. 
Co.,  Ill  id.  488 ;  CoUmcm  v.  People,  58  id.  561,  562 ;  Van- 
dervoort  v.  GovM,  36  id.  639,  at  644 ;  People  v.  Gonzales,  38 
id.  59 ;  Earing  v.  If,  Y,  &  E.  R.  R,  Co.,  13  Barb.  15 ; 
Suydam  v.  G.  S.  R.  R.  Co.,  41  id.  380.) 

David  Leventritt  for  respondent.  The  defendant  clearly 
failed  in  its  dnty  to  provide  and  maintain  a  reasonably  safe 
structure  on  which  deceased  might  prosecute  his  labors.  Its 
negligence  was  gross,  because  it  knew  of  the  danger  and  failed 
to  adopt  the  simplest  expedient  to  remedy  it.  (Pantza/r  v. 
T.  F.  I.  M.  Co.,  99  N.  Y.  372 ;  SUphens  v.  //.  V.  K.  Co., 
69  Hun,  375 ;  143  K  Y.  633 ;  Freeman  v.  P.  M.  Co.,  15  N. 
Y.  Supp.  657 ;  IlawUy  v.  N.  C.  R.  Co.,  82  K  Y.  370 ;  Sode^ 
mam,  v.  T.  T.  S.  (&  I.  Co.,  53  K  Y.  S.  R.  678;  Raoine  v. 
N.  Y.  C.  i&  n.  R.  R.  R.  Co.,  53  id.  680;  McLean  v.  S. 
O.  Co.,  50  id.  626.)  Assuming  that  the  yard  was  an  incom- 
plete structure  in  premature  use,  the  decedent  assumed  only 
those  perils  that  were  necessarily  attendant  upon  such  condi- 
tion, and  the  defendant  wae  not  thereby  relieved  of  all  liability 
for  its  failure  to  make  the  structure  as  reasonably  safe  as  its 
unfinished  condition  would  permit  of.  {Pantzar  v.  T.  F.  I. 
M.  Co.,  99  N.  Y.  368;  Booth  v.  B.  &  A.  R.  R.  Co.,  73  id. 
38.)  The  exceptions  to  the  refusals  to  charge  on  the  subject 
of  warnings  have  no  merit.  {Raymond  v.  Richmond,  88  N. 
Y.  671 ;  Tucker  v.  Ely,  37  Hun,  565 ;  Palmer  v.  Bearing, 
93  K  Y.  10  ;    Wallace  v.  C  V.  R.  R.  Co.,  138  id.  302.) 

Peckham,  J.  The  plaintiff's  intestate,  Michael  Kennedy, 
was  one  of  the  cleaners  of  defendant's  cars  at  the  northern 
terminus  of  its  road.  On  the- 24th  of  January,  1887,  he  fell 
from  defendant's  yard,  located  between  144th  and  145th  streets 
and  Seventh  and  Eighth  avenues  in  the  city  of  New  York, 
and  received  injuries  from  which  he  died.  The  plaintiff 
claims  that  the  accident  was  occasioned  solely  by  the  defend- 
ant's negligence  in  failing  to  provide  and  maintain  for  the 
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deceased  when  in  its  service  a  safe  and  suitable  structure  upon 
which  to  prosecute  his  work.  The  yard  spoken  of  was  on  a 
level  with  the  main  road  of  the  defendant  and  was  elevated 
quite  a  number  of  feet  above  the  grade  of  the  street  below. 
Trains  were  switched  off  from  the  main  road  to  this  yard  to 
be  cleaned,  repaired  and  otherwise  provided  for.  Kennedy's 
duties  as  a  car  cleaner  required  liim  to  work  upon  tliis  elevated 
yard  as  well  as  upon  the  main  line,  and  he  liad  been  in  the 
employment  of  the  defendant  for  about  two  years.  This  yard 
embraced  seven  tracks,  running  parallel  with  each  other  from 
Seventh  avenue  and  connected  with  the  main  road  on  Eighth 
avenue.  Between  these  tracks  and  parallel  with  them  provis- 
ion was  made  for  plank  roads  or  walks  which  would  furnish 
defendant's  servants  with  means  for  walking  about  the  struc- 
ture, and  upon  which  the  men  at  work  would  pass  from  car 
to  car  in  the  prosecution  of  their  labors.  The  plank  had  not 
all  been  laid  at  the  time  of  the  accident.  Upon  the  day  in 
question  Kennedy  went  to  work  at  about  seven  o'clock  p.  m. 
There  were  seven  trains  with  five  cars  to  each  train  stationed 
in  the  new  yard  when  he  arrived  there,  and  it  was  his  duty,  in 
connection  with  fellow-laborers,  to  go  upon  the  yard  that 
night  for  the  purpose  of  cleaning  these  cars.  There  were  five 
car  cleaners  at  work  that  night,  three  of  whom,  among  them 
the  deceased,  were  at  work  on  a  train  on  the  third  track.  They 
finished  cleaning  the  first  train  about  nine  o'clock,  and  were 
getting  out  of  it  in  the  course  of  proceeding  to  the  next  train 
when  the  accident  occurred.  Kennedy  and  his  companion 
Wliite  stepped  out  on  the  platform  of  the  car  nearest  to  the 
train  which  they  intended  to  go  to,  and  which  was  close  to 
them  on  the  Seventh  avenue  side,  and  Kennedy  going  first  on 
the  platform  of  the  car  caught  hold  of  the  handle  on  the  plat- 
form and  put  his  foot  on  the  step,  with  his  back  towards  the 
outside,  and  when  he  stepped  back  he  dropped  down  through 
an  opening  in  the  plank  below.  This  hole  was  uncovered, 
unguarded  and  unlighted.  It  extended  six  or  eight  feet  long 
and  three  or  four  feet  wide,  and  commenced  right  outside  of 
the  platform  of  the  car,  so  that  where  the  platform  of  the  ctfr 
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ended  the  hole  below  it  began,  and  it  was  impossible  for  any 
one  stepping  down  from  the  car  step  to  find  a  footing,  except 
by  stepping  underneath  the  car  platform.  This  new  yard, 
so-called,  was  an  uncompleted  structure.  The  defendant  had 
been  using  it  for  three  or  four  weeks,  and  when  they  com- 
menced to  use  it  it  was  in  a  very  incomplete  state,  so  far  as 
the  covering  between  the  tracks  was  concerned.  During  that 
period  and  down  to  the  time  of  the  happening  of  the  accident 
the  defendant  had  its  carpenters  cojistantly  employed  in  bring- 
ing the  yard  towards  a  completed  state  in  the  way  of  covering 
over  the  spaces  between  the  tracks  with  planks,  properly  laid 
down  and  fastened.  The  work  had  not  been  completed,  but 
was  in  the  course  of  completion  when  the  defendant  com- 
menced to  use  the  yard,  and  during  the  three  or  four  weeks 
which  had  elapsed  from  the  time  when  they  commenced  to  use 
it  this  work  had  been  going  on,  and  the  spaces  between  the 
tracks  had  not  yet  been  entirely  covered.  Kennedy  had  been 
working  at  the  place  during  the  whole  of  this  time,  and  was 
necessarily  familiar  with  the  fact  that  the  yard  was  not  yet 
properly  or  completely  covered  with  all  the  planks  which  it 
was  the  obvious  intention  of  the  defendant  to  place  there. 
This  clearly  and  unquestionably  appears  from  the  evidence  of 
plaintiff's  own  witnesses. 

The  hole  through  which  Kennedy  fell  was  not  a  hole  in  a 
completed  structure,  carelessly  left  uncovered.  Two  gangs  of 
carpenters  had  commenced  to  plank  at  the  different  ends  of 
the  yard,  and  were  gradually  working  towards  each  other,  and 
the  space  in  question  was  the  distance  between  them  at  this 
place  as  they  left  off  work  that  night.  As  the  witness  White 
says,  there  were  in  other  portions  of  the  yard  holes,  meaning 
simply  the  fact  that  the  carpenters  had  not  yet  completed  the 
work  which  they  were  employed  to  do,  and,  hence,  various 
places  were  still  left  uncovered  at  the  time  of  the  happening 
of  this  accident.  The  witness  Cochran  said  that  he  knew  that 
this  was  a  new  yard,  and  that  they  had  been  building  it  for 
some  time ;  he  knew  that  it  was  not  completed  at  that  time. 
In  explaining  the  question  of  the  covering  of  the  structure 
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one  of  the  witnesses  for  the  defendant  said :  "  During  all  this 
time,  from  the  time  they  began  to  work  on  the  new  structure 
there  at  the  new  yard  to  the  time  when  Kennedy  fell  through, 
the  carpenters  had  been  at  work  covering  the  structure, 
advancing  more  day  by  day  in  covering  it  up  entirely,  work- 
ing from  both  ends,"  And  "  Kennedy  had  been  working 
there  for  some-  time  previous  to  the  accident ;  he  was  watch- 
man for  the  week  previous  to  that."  This  was  simply  cor- 
roborative of  the  pMntifE's  evidence. 

There  was  some  evidence  of  a  warning  having  been  given 
to  car  cleaners  on  several  nights  before  this  occurrence  to  be 
careful  on  account  of  the  condition  of  the  yard,  but  I  do  not 
think  that  it  was  proved  to  have  been  given  deceased  with 
sufficient  clearness  to  admit  of  the  statement  that  it  was  shown 
beyond  dispute.  Actual  knowledge  of  the  facts  by  deceased 
cannot  be  doubted.  It  appears  from  the  evidence  beyond  any 
contradiction  or  dispute  that  the  structure  was  new  and  uncom- 
pleted, and,  in  that  respect,  dangerous  for  those  who  did  not 
exercise  particular  care  in  regard  to  walking  about  the  yard. 
The  learned  judge  who  tried  the  case  at  Circuit  apprehended 
with  perfect  clearness  the  law  applicable  to  this  case* 
He  charged  the  jury  that  the  defendant  had  the  right 
to  use  this  structure  in  the  condition  It  was  before  the 
planking  was  completed,  and  that  it  had  the  rigjit  to  say: 
"  We  propose  to  use  these  tracks  now,  although  we  have 
not  completed  them,"  and  if  an  employee  then  goes  upon  the 
structure  to  work  with  his  eyes  open  and  in  possession  of  all 
his  faculties  and  understands  the  situation,  the  law  says  that 
he  does  it  at  his  own  risk  and  cannot  recover.  And  upon  the 
request  of  the  defendant's  counsel  the  court  also  stated  that  if 
the  deceased  knew  that  the  yard  was  in  an  unfinished  state 
and  that  it  was  uncovered  in  places,  and  that  it  was  in  the 
course  of  being  covered,  he  assumed  by  continuing  in  the 
employment  the  risk  of  falling  through  these  uncovered 
places.  We  think  this  a  perfectly  correct  statement  of  the 
law  applicable  to  a  case  of  this  kind.  The  defendant  had  the 
right  to  use  that  structure  before  it  was  completely  planked 
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over.  It  could  ask  its  employees  to  continue  their  work  of 
cleaning  its  cars  at  that  yard  before  the  planking  was  com- 
pleted, and  if  with  full  knowledge  of  that  fact  the  employees 
should  consent  to  do  the  work  at  that  place  they  would  assume 
the  risk  consequent  thereon.  But  the  learned  judge  left  it  to 
the  jury  to  decide  the  question  whether  the  deceased  was 
notified  of  the  condition  of  the  yard  or  whether  he  had 
acquired  knowledge  thereof  so  that  he  perfectly  understood 
its  condition  before  going  to  work.  We  have  carefully 
read  over  all  the  testimony  in  the  case,  and  we  have  come  to 
the  conclusion  that  the  evidence  showed  beyond  any  doubt 
that  the  deceased  was  fully  aware  of  the  general  condition  of 
this  yard  at  the  time  when  he  went  on  duty  on  the  night  in 
question.  He  had  been  there  daily  for  more  than  three  weeks, 
and  had  been  watchman  at  times,  and  at  times  a  car  cleaner. 
He  was  necessarily  familiar  with  the  locality,  with  the  fact 
that  the  yard  was  not  completed,  with  the  fact  that  the  car- 
penters were  at  work  daily  and  with  the  fact  that  the  plank- 
ing did  not  entirely  cover  the  yard.  Knowing  these  facts,  he 
must  be  held  to  have  absumed  the  risks  which  accompanied 
such  situation,  and  that  he  did  know  these  facts  we  think  there 
is  no  possible  room  for  doubt.  It  was  not  a  question  to  be 
submitted  to  the  jury.  Under  these  circumstances,  when  he 
went  out  from  the  car  and  turned  his  face  towards  the  inside 
of  the  car  platform  and  stepped  off  from  the  car  backwards 
without  looking  where  he  was  to  land,  we  can  only  see  a  most 
sad  and  unfortunate  accident  for  which  the  defendant,  within 
acknowledged  principles  of  law,  cannot  be  held  liable. 

We  think  the  judgment  should,  therefore,  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Andbews,  Ch.  J.,  and  O'Bbien,  J.,  dis- 
senting. 

Judgment  reversed. 
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,146  286      Nellie  Sisoo,  as  Administratrix,  etc.,  Respondent,  v.  The 
Lehigh  and  Hudson  Riveb  Railway  Company,  Appellant. 

An  employer  does  not  undertake  with  his  employee  to  use  the  very  best 
appliances,  nor  is  he  called  upon  to  discard  machinery  reasonably  suited 
for  his  business,  although  there  may  be  other  and  safer  machinery  ;  at 
least  when  the  appliances  and  machinery  used  by  him  are  in  common 
use  in  the  business;  he  is  simply  bound  to  exercise  reasonable  care  in 
providing  machinery  and  appliances  in  view  of  all  the  circumstances. 

S.,  plaintiff's  intestate,  a  brakeman  in  defendant's  employ,  while  climbing 
up  a  ladder  on  the  outside  of  one  of  the  cars  of  a  moving  freight  train, 
for  the  purpose  of  setting  a  brake,  came  into  collision  with  the  station- 
ary arm  of  a  mail  crane  and  was  seriously  injured.  The  crane  had  been 
erected  by  defendant  about  two  months  before,  pursuant  to  directions 
of  the  U.  S.  mail  authorities.  In  an  action  to  recover  damages,  negligence 
on  the  part  of  defendant  was  claimed  in  placing  the  crane  too  near  the 
tracks.  These  facts  appeared  :  Defendant  Imd  erected  two  other  mail 
cranes  on  its  road  four  years  before,  identical  in  construction  and  in  rela- 
tive location  to  the  tracks  with  the  one  in  question,  and  these  had  been  in 
use  since  that  time.  Defendant  constructed  them  from  plans  recom- 
mended by  the  "  Railroad  GJazette."  The  same  kind  of  cranes  were  used 
on  some  of  the  more  extensive  lines  of  railroad  and  were  located  no  further 
from  the  tracks.  Other  railroads  used  cranes  with  movable  arms,  which 
rose  or  fell  automatically  when  not  kept  extended  by  the  weight  of  mail 
bags.  Evidence  was  given,  which  was  undisputed,  that  the  cranes  Mrith 
stationary  arms  were  preferable  to  those  with  movable  arms,  as  the  former 
permitted  greater  space  between  the  end  of  the  arm  and  the  sides  of  passing 
cars.  There  was  no  evidence  that  the  crane  in  question  was  placed  nearer 
the  track  than  cranes  on  other  roads,  or  that  it  was  practicable  to  place  one 
at  a  greater  distance  and  have  it  answer  the  purpose.  Held,  that  there 
was  no  evidence  authorizing  the  submission  to  the  jury  of  the  question  of 
negligence  in  the  location  of  the  crane;  and  so,  tliat  such  submis- 
sion was  error;  that  to  charge  defendant  it  was  not  sufficient  to  show 
the  injury,  or  that  operating  the  device  used  involved  danger  to  the 
brakeman;  that  G.  took  the  risks  of  all  constructions  necessary  and  rea- 
sonably adapted  to  the  business,  and  it  devolved  upon  plaintiff  to  show 
that  the  appliance  was  improperly  constructed  or  located. 

Sisco  V.  L.  cfe  H,  R  R.  Co.  (75  Hun,  582),  reversed. 

(Argued  February  28,  1895;  decided  March  12,  1895.) 

•     Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 

Court  in  the  second  judicial  department  entered  upon  an 

-    order  made  Febmary  12,  1894,  which  affirmed  a  judgment  in 
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favor  of  plaintiflE  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  Eugene  Sisco,  the  original  plaintiflE,  while  in  the 
employ  of  defendant,  a  railroad  corporation,  alleged  to  have 
been  caused  by  defendant's  negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Isaac  H,  Maynard  for  appellant.  The  trial  court  erred  in 
submitting  to  the  jury  the  question  as  to  whether  the  defend- 
ant was  not  negligent  in  putting  the  mail  crane  so  close  to  the 
road.  There  was  not  sufficient  evidence  in  the  case  upon 
which  negligence  in  this  respect  could  be  predicated  or 
inferred.  {Dobbina  v.  Brown^  119  N.  Y.  188  ;  Reichel  v.  If. 
Y.  C.  i&  K  li.  li.  Ji.  Co.,  130  id.  682.)  The  trial  judge 
erred  in  holding  that  it  was  a  question  of  fact  for  the  jury, 
whether  the  defendant  was  not  negligent  in  failing  to  give 
reasonable  warning  to  its  employees  of  the  presence  of  the 
mail  crane,  so  that  they  might  guard  against  the  danger. 
{Zovejoy  v.  B,  <&  L.  R.  R.  Co.,  125  Mass.  79 ;  BeUows  v.  P. 
<feiV^.  r:  C.  i&R.  Cfe.,  157Penn.  St.  51;  Kernw.D.  G.i&8. 
R.  Co.,  125  N.  Y.  50;  Crown  v.  Orr,  140  id.  450.)  The 
judgment  cannot  be  upheld  upon  the  ground  of  any  alleged 
negligence  upon  the  part  of  the  defendant  in  making  use  of 
the  particular  kind  of  a  mail  crane  which  it  did.  {France  v. 
K.  Y.,  Z.  K  cfe  TT.  R.  R.  Co.,  143  K  Y.  182 ;  Flin7i  v.  iT. 
Y.  a  dk  H.  R.  R.  R.  Co.,  142  id.  11  ;  Williams  v.  D.,  L.  dk 
W.  R.  R.  Co.,  106  id.  634 ;  Gibson  v.  R  R.  Co.,  63  id.  450.) 

John  W.  Lyon  for  respondent.  As  to  defendant's  motion 
for  a  non-suit  on  the  ground  that  there  is  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant,  it  is  urged  that  defend- 
ant's negligence  was  of  the  most  glaring  and  culpable  nature. 
{Plamk  V.  N.  Y.  C.  Jk  II.  R.  R.  R.  Co.,  60  N.  Y.  607 ;  Fre^ 
denhurgh  v.  N.  C.  R.  Co.,  114  id.  582 ;  PalTner  y.  D.  &  H. 
C.  Co.,  120  id.  110 ;  Donnegan  v.  Erhardt,  119  id.  468 ;  Wal- 
lace V.  C  V.  R.  R.  Co.,  138  id.  302 ;  Meeks  v.  JV.  Y.  C. 
SicKBLS— Vol.  C.        38 
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R,  R.  Co,,  69  Hun,  488;  140  N.  T.  622.)  The  second 
ground  stated  in  defendant's  motion  for  a  non-suit  as  to  risk 
assumed  by  plaintiff  is  untenable.  {Kain  v.  Smith,  89  N.  Y. 
375 ;  Mehcm  v.  R,  R.  Co.,  73  id.  585  ;  Panizar  v.  7. 1.  2.  M. 
Co,,  99  id.  368;  Buckley  v.  R,  R.  Co.,  117  id.  645; 
McQovem  v.  C  V.  R.  R.  Co.,  123  id.  280;  WaUace  v.  R. 
R.  Co.,  138  id.  302 ;  Meeks  v.  N.  Y.  C.  <fe  H.  R.  R.  R.  Co.y 
69  Hun,  488 ;  140  N.  T.  622 ;  Dmideon  v.  CameU,  132  id. 
228.) 

Andrews,  Ch.  J.  The  original  plaintiff,  Eugene  Sisco,  on 
the  18th  day  of  April,  1890,  in  the  performance  of  his  duty 
as  brakeman  on  a  moving  freight  train  of  the  defe'lidant  near 
Monroe  station,  was  climbing  up  a  ladder  on  the  outside  of  a 
box  car  to  set  a  brake,  and  while  on  the  ladder  his  head  came 
into  collision  with  the  stationary  arm  of  a  mail  crane,  which 
had  been  erected  by  the  defendant  at  that  point  March  31,. 
1890,  pursuant  to  the  directions  of  the  United  States  mail 
authorities.  He  was  seriously  injured  and  brought  this  action 
in  his  lifetime  against  the  defendant  to  recover  damages  for 
the  injury,  and  in  his  complaint,  among  other  things,  he  speci- 
fied as  a  ground  of  liability  the  want  of  proper  care  on  the 
part  of  the  defendant  in  maintaining  the  obstruction  by  which 
he  was  injured  in  "  such  close  proximity  to  its  said  railroad.'^ 
The  defendant  put  the  allegations  of  the  complaint  in  issue^ 
and  the  case  was  tried  before  a  jury,  who  awarded  $8,000 
damages.  The  General  Term  affirmed  the  judgment  entered 
on  the  verdict,  and  from  the  judgment  of  affirmance  thi» 
appeal  is  taken.  The  original  plaintiff  has  died  since  the 
appeal,  and  his  administratrix  has  been  substituted  as  plaintiff 
in  the  action.  The  trial  judge,  upon  the  issue  of  the  defend- 
ant's negligence,  submitted  to  the  jury  two  questions  :  First^ 
whether  it  was  negligent  in  placing  the  mail  crane  too  near 
the  track  of  the  railroad,  or,  second,  in  failing  to  give  reason- 
able warning  to  its  employees  of  its  presence,  so  that  they 
might  guard  against  the  danger,  and  instructed  them  in  sub- 
stance that  if  they  found  against  the  defendant  on  either 
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of  these  questions  the  plaintiff,  in  the  absence  of  contributory 
negligence,  would  be  entitled  to  a  verdict.  It  is  urged  on  the 
part  of  the  appellant  that  the  court  erred  in  submitting  to  the 
jury  the  question  whether  the  defendant  was  negligent  in  put- 
ting the  mail  crane  so  close  to  the  railroad.  If  this  point  is 
well  taken  it  will  be  unnecessary  to  consider  the  question 
whether  negligence  could  be  imputed  to  the  defendant  by 
reason  of  its  failure  to  notify  its  employees  of  the  erection  of 
the  crane,  it  having  been  erected  only  a  short  time  before  the 
injury  in  question.  The  jury  found  a  general  yerdict,  and  as 
it  may  have  proceeded  exclusively  upon  the  ground  of  a  neg- 
ligent location  of  the  crane,  if  that  question  ought  not  to  have 
gone  to  the  jury,  the  exception  to  its  submission  requires  a 
reversal  of  the  judgment. 

The  mail  crane  is  an  appliance  to  facilitate  the  taking  into 
a  mail  car  of  mail  bags  when  the  car  is  in  motion.  The 
defendant  erected  two  on  the  line  of  its  railroad  in  1886,  which 
have  been  in  use  since  that  time,  identical  in  construction,  and 
in  relative  location  to  the  track,  as  the  one  in  question.  The 
structure  consists  of  an  upright  post  eleven  feet  in  height 
above  the  ground,  and  standing  seven  feet  six  inches  from  the 
nearest  rail,  with  a  movable  arm  in  the  middle  and  a  station- 
ary arm  at  the  top,  three  feet  six  inclies  long,  extending 
towards  the  track.  When  a  car  is  passing  there  is  a  space  of 
about  twelve  inches  between  the  end  of  the  arms  and  the  side 
of  the  car.  The  method  of  operation  is  to  suspend  the  mail 
bag  between  the  upper  and  lower  arms.  In  the  mail  car  is  a 
lever  or  arm  having  a  sweep  (as  near  as  can  be  collected  from 
the  diagram)  of  a  little  more  than  three  feet,  which  the  mail 
agent  puts  out  when  approaching  a  mail  crane,  and  it  strikes 
the  mail  pouch  suspended  on  the  crane  and  draws  it  into  the 
car.  This  device  may  be  operated  when  a  train  is  moving  at 
great  speed.  Evidence  was  given  on  the  part  of  the  plaintiff 
that  on  the  Erie,  New  York  Central  and  some  other  roads 
mail  cranes  were  used,  constructed  with  a  movable  arm  p,t  the 
top,  whioh,  when  not  kept  extended  by  the  weight  of  the  mail 
bag,  rose  or  fell  automatically.     On  the  part  of  the  defendant 
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it  was  shown  that  mail  cranes  like  those  used  by  the  defend- 
ant were  in  use  on  the  Union  Pacific  and- other  extensive  lines 
of  railroad,  and  the  master  mechanic  of  the  defendant  testified, 
without  contradiction,  there  being  no  other  evidence  on  the 
point,  that  mail  cranes  with  the  stationary  arms  were  prefer- 
able to  those  with  the  movable  arms,  on  the  ground  that  the 
former  permitted  a  greater  space  between  the  end  of  the  arm 
and  the  side  of  the  car  than  those  of  the  other  construction. 
There  was  no  evidence  that  the  crane  in  question  was  placed 
nearer  the  track  than  cranes  upon  other  roads,  nor  that  it  was 
practicable  to  place  a  crane  at  a  greater  distance  than  was  the 
one  in  question,  or  to  construct  it  with  a  shorter  arm  and  have 
it  answer  the  purpose  in  view.  Tliere  was  affirmative  evi- 
dence as  to  tlie  location  of  cranes  on  other  roads,  and  in  all 
the  cases  referred  to  it  was  shown  that  they  were  located  no 
further  from  the  track  than  the  cranes  erected  by  the  defend- 
ant, and  tliat  the  space  between  the  end  of  the  arm  and  the 
side  of  the  passing  car  was  no  greater.  It  was  shown  that  in 
constructing  the  cranes  the  defendant  adopted  plans  recom- 
mended by  the  "  Ea,ilroad  Gazette,"  diagrams  of  which  were 
introduced  in  evidence. 

Upon  the  state  of  the  proof  we  think  there  was  no  evidence 
authorizing  the  submission  to  the  jury  of  the  question  of  neg- 
ligence of  the  defendant  in  the  location  of  the  cranes.  The 
court  eliminated  the  point  whether  the  defendant  should  have 
adopted  the  crane  with  the  movable  arm,  and  very  properly. 
Tlie  employer  does  not  undertake  with  the  employee  that  he 
will  use  tlie  very  best  appliances,  nor  is  he  called  upon  to 
discard  machinery  adopted  by  him  in  liis  business  reasonably 
suited  therefor,  although  there  may  be  other  machinery  that 
may  be  safer.  It  is  bound  to  the  exercise  of  reasonable  care 
in  providing  machinery  and  appliances,  in  view  of  all  the 
circumstances.  Still  less  is  the  master  to  be  cast  in  damages 
for  error  of  judgment  in  selecting  one  method  of  prosecuting 
his  business,  or  one  kind  of  machinery  or  appliance,  on  proof 
that  another  method  or  appliance  is  better  or  safer  when  both 
methods  or  both  kinds  of  appliances  are  in  common  use.   {Frace 
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T.  ^.  B.  Co.,  US  N.  T.  182 ;  2^ linn  v.  JR.  R.  Co.,  142  id.  11.) 
It  was  not  found,  nor  was  there  any  evidence  npon  which  a 
jury  could  infer,  that  the  crane  in  question  could  be  placed 
any  further  from  the  track  than  it  was  and  perform  the  func- 
tion foi  which  it  was  designed.  The  plaintiff  was  bound  to 
show  a  state  of  facts  indicating  negligent  construction  or  loca- 
tion, to  raise  a  question  for  the  jury  upon  this  point.  It  was 
not  sufficient  for  him  to  show  an  injuiy,  or  that  operating  the 
device  involved  danger  to  the  brakemen.  He  took  the  risk 
of  all  constructions  necessary  and  reasonably  adapted  to  the 
business  of  the  railroad.  The  burden  was  npon  him  to  show 
that  the  appliance,  concededly  useful  in  the  business  of  the 
defendant,  was  improperly  constructed  or  located,  and  this  he 
wholly  failed  to  do.  Proof  that  it  was  dangerous  was  not  enough. 
He  was  l)ound  to  go  further  and  show  that  the  defendant 
might,  by  the  use  of  reasonable  care,  have  accomplished  its 
purpose  and  at  the  same  time  protected  its  employees  from 
the  danger. 

We  think  the  judgment  cannot  be  sustained  without  estab- 
lishing a  principle  which  will  subject  an  employer  to  liability 
to  his  employees  from  the  mere  happening  of  an  injury  while 
engaged  in  a  dangerous  service. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 

James  Walsh,  an  Infant,  etc..  Respondent,  v.  The  Fitohbukg       75  ad  M7 
RAiLiM)AD  Company,  Appellant. 

Defendant  owned  a  plot  of  ground  in  the  city  of  T.  on  which  were 
railroad  tracks  and  a  turntable,  built  in  the  usual  manner  and  in  good 
repair,  with  its  platform  elevated  above  the  surface  of  the  ground;  the 
only  way  to  approach  it  on  a  level  was  by  means  of  the  tracks.  A  por- 
tion of  the  premises  was  unfenced,  and  the  public  had  for  a  number  of 
years  been  accustomed  to  cross  the  lot  from  one  street  to  another.  The 
foot  path  thus  worn  ran  within  fifteen  or  twenty  feet  of  the  turntable. 
Plaintiff,  a  child  five  years  and  nine  months  old,  went  upon  said  plot, 
and,  in  company  with  other  boys,  was  playing  upon  the  turntable;  in 
turning  it  around,  his  leg  was  caught  between  the  rail  on  the  table 
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and  that  of  a  track  leading  to  it,  and  he  was  injured.  In  an  action 
to  recover  damages  it  appeared  that  while  turntables  might  be  so  fas- 
tened when  not  in  use  as  that  people  could  not  turn  them,  they  were 
not  usually  so  constructed.  Held,  that  the  facts  did  not  authorize  an 
assumption  that  the  public  had  been  invited  to  come  upon  the  ground, 
and  while  there  was  an  implied  license  permitting  the  crossing,  one 
availing  himself  of  it  was  there  by  sufferance  only,  and  whfle  defendant 
owed  to  him  a  duty  not  to  injure  him  either  intentionally  or  by  a  failure 
to  exercise  reasonable  care,  it  owed  to  him  no  duty  of  active  vigilance; 
that  the  facts  did  not  show  a  failure  to  exercise  such  reasonable  care 
in  the  management  of  its  business  with  regard  to  the  turntable,  or 
a  violation  erf  any  duty  defendant  owed  to  plaintiff;  that  defendant  did 
not  owe  a  duty  to  the  public  or  the  plaintiff  to  keep  the  turntable  fas- 
tened when  not  in  use;  and  so,  that  a  submission  of  the  question  to  the 
jury  was  error. 

B.  R  Co.  V.  Stout  (17  Wall.  657);  Koon$  v.  8.  L.  A  L  M,  R.  JR.  Co.  (65 
Mo.  692);  K.  a  R  Co.  v.  FitzHmmons  (22  Kans.  86);  S.  C.  (81  Am. 
Rep.  203);  Barrett  v.  8.  P.  Co.  (91  Cal.  296),  disapproved. 

Bird  V.  Ilolbrook  (4  Bing.   628;  15  Eng,   Com.   Law,  91);    Tawnaend  v. 

Wathen  (9  East,  277);  Clark  v.   Chambers  (L.  R.   [3  Q.  B.   Div.]  827); 

Lynch  v.  Nurdin  (1  Adol.  &  El.  [N.  R.]  .29);  S.  C.  (41  Eng.  Com.  Law, 

422),  distinguished 
WMh  V.  mtcMmrg  R,  Co.  (78  Hun,  1),  reversed. 

(Argued  February  28,  1895;  decided  March  12,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  8,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  also  affirmed 
An  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  while  upon  the  premises  of  defendant,  a 
railroad  corporation,  through  the  alleged  negligence  of  the 
latter. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

T.  F.  Hamilton  for  appellant.  Plaintiff  should  have  been 
uon-suited.     {McAlpin  v.  Powell^  YO  N.  Y.  126 ;  La/nwre  v. 

C.  P.  L  Co.,  101  id.  391 ; '  Cox  v.  N.  T.  dk  H.  R.  R.  Co.,  11 
Hun,  621.)  Even  if  the  public  passed  over  a  footpath  near 
this  turntable  with  the  knowledge  of  the  railroad  company, 
and  pedestrians  passed  along  this  pathway  as  mere  licensees, 
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the  railroad  owed  such  passers  only  the  duty  to  do  them  no 
intentional  harm,  and  no  burden  of  active  vigilance  was  cast 
upon  the  defendant.  {Nicholson  v.  E.  R.  B.  Co.^  41  N.  Y. 
531 :  Sutton  v.  N.  Y.  C.  <k  IL  R.  R.  R.  Co.,  66  id.  243.) 

Henry  T.  Nason  for  respondont.  If  the  turntable  in  ques- 
tion was  a  dangerous  piece  of  machinery,  attractive  to  chil- 
dren, who  with  the  knowledge  and  permission  of  the  officers 
and  servants  of  the  railroad  company  were  in  the  habit  of  fre- 
quenting these  premises,  and  of  being  on  and  about  this  turn- 
table, then  it  was  the  duty  of  the  defendant  either  to  warn  or 
forbid  these  cliildren  from  going  on  the  turntable,  or  else  to 
take  some  precaution  in  their  management  of  the  turntable  to 
prevent  the  occurrence  of  such  an  injury  as  the  one  complained 
of  here.  {Townaend  v.  Wather,  9  East,  277 ;  Bird  v.  Holr 
hrook,  4  Bing.  628 ;  Wkirley  v.  Whitman,  1  Head,  610 
Birge  v.  Gardner,  17  Conn.  507 ;  Hydraulic  Works  Co.  v. 
Orr,  83  Penn.  St.  332 ;  Loomis  v.  Terry,  17  Wend.  496 
Kefe  V.  J/.,  'etc.,  R.  R.  Co.,  21  Minn.  207;  G.,  etc.,  R.  Co, 
V.  Stryon,  66  Tex.  421 ;  Bridge  v.  A.,  etc.,  R.  Co.,  27  S.  C 
456 ;  Ferguson  v.  C,  etc.,  R.  Co.,  77  Ga.  102 ;  U.  P.  R.  Co, 
V.  Bun,  37  Kans.  1 ;  Early  v.  Z.  S.,  etc.,  R.  Co.,  66  Mich 
379  ;  O' Molly  v.  S.  P.,  etc.,  R.  Co.,  43  Minn.  289 ;  I.  R.  Co 
V.  Herrick,  1  Wash.  St.  446 ;  Koons  v.  S.  L.,  etc.,  R.  Co.,  65 
Mo.  592.)  The  plaintiff  in  this  case  does  not  stand  before  the 
court  in  the  light  of  a  trespasser,  but  as  a  person  who  has 
come  upon  the  defendant's  premises  at  their  express  invita- 
tion, and  the  degree  of  care  required  of  the  defendant  must 
be  measured  accordingly  {Lynch  v.  Nurdin,  L.  R.  [12  Q. 
B.]  29 ;  CUrk  v.  Chamlers,  L.  R.  [32  Q.  B.  Div.]  327 ;  Mam,- 
gam  v.  B.  R.  R.  Co.,  38  N.  Y.  455 ;  Thurher  v.  //.  B.  M. 
&  F.  R.  R.  Co.,  60  id.  326.)  No  negligence  can  be  imputed 
to  the  plaintiff,  he  being  non  sui  Juris.  {Rum  v.  City  of 
Troy,  104  K  Y.  344 ;  McGary  v.  Zoomis,  63  id.  104 ;  Man- 
gam  V.  B.  R.  R.  Co.,  38  id.  455.)  There  was  no  negligence 
on  the  part  of  the  plaintiff's  parents  or  guardians  which  can 
be  imputed  to  the  child.     {Birkett  v.  K  Ice  Co.,  110  N.  Y. 
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504;  Mangam  v.  B.  JR.  Ji.  Co.,  38  id.  455 ;  Oldjleld  v.  JV. 
Y.  a  i&  11.  R.  li.  R.  Co.,  14  id.  310.)  The  question  of 
excessive  damages  will  not  be  considered  here,  as  it  is  not  the 
province  of  this  court  to  interfere  with  the  judgment  on  that 
ground.  {OUfield  v.  N.  Y.  <&  II.  R.  R.  Co.,  14  N.  T.  319 ; 
lU  V.  F.  8.  S.  R.  R.  Co.,  47  id.  321 ;  Gale  v.  N.  Y.  C.  dk 
H.  R.  R.  R.  Co.,  76  id.  594;  Maker  v.  C.  P.,  N.  cfe  E.  R. 
R.  R.  Co.,  67  id.  66;  Link  v.  Sheldon,  136  id.  5.) 

Peckham,  J.  The  defendant  owned  a  plot  of  ground  in. 
the  northern  portion  of  the  city  of  Troy,  bounded  by  four  dif- 
ferent streets.  Quite  a  large  portion  of  its  land  was  un  fenced 
and  the  public  had  for  a  number  of  years  been  accustomed  to 
walk  across  this  plot  for  the  purpose  of  shortening  the  dis- 
tance, instead  of  going  around  by  the  public  streets.  The 
land  was  approached  from  the  north  on  the  same  grade  as  the 
public  street  and  the  defendant  laid  its  tracks  through 
the  street  and  on  to  the  plot  for  the  purpose  of  using  it  in  the 
ordinary  transaction  of  its  business.  It  was  not  used  for  the 
purpose  of  a  depot  and  the  land  itself  was  rough,  uneven, 
overgrown  with  weeds  and  grass  and  not  fit  for  use  by  horses 
and  wagons  and  was  not  so  used.  The  public  were  not 
invited  upon  the  land  in  any  sense  further  than  that  the 
defendant  had  not  taken  occasion  to  prevent  the  public  from 
using  a  portion  of  it  as  a  footpath  for  the  purpose  already 
stated.  The  footpath  thus  marked  out  by  use  ran  within  fif- 
teen or  twenty  feet  of  the  turntable  of  the  defendant,  which 
was  used  by  it  in  the  ordinary  course  of  its  business.  The 
surface  of  the  table  was  in  some  places  about  three  feet  above 
the  grade  of  the  plot  and  at  others  it  was  eight  or  nine  feet 
above  grade.  The  only  way  to  approach  it  on  the  level  was 
by  the  use  of  the  tracks  of  the  defendant  which  led  on  to  the 
table  and  it  was  used  for  the  purpose  of  taking  the  defendant's 
engines  and  turning  them  around.  The  turntable  was  built 
in  the  usual  manner  and  was  in  perfect  repair.  The  main 
tracks  of  the  defendant  ran  through  the  eastern  portion  of 
the  plot.     The  turntable  was  west  of  the  main  tracks. 
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On  the  31fit  of  August,  1888,  the  pkintiff,  who  was  at  that 
time  a  child  of  the  age  of  five  years  and  nine  months,  had 
come;  upon  the  defendant's  premises,  and,  in  company  with 
several  other  and  older  boys,  was  playing  on  the  turntable, 
and,  in  the  course  of  turning  the  table  around,  the  plaintiff 
had  his  leg  caught  between  the  rail  on  the  table  and  the  rail 
on  the  adjoining  earth  and  he  was  severely  injured.  This 
action  has  been  brought  for  the  purpose  of  recovering  dam- 
ages for  those  injuries,  and  a  recovery  has  been  had  which  has 
been  sustained  by  the  General  Term. 

Plaintiff  bases  his  right  to  maintain  this  action  upon  the 
allegation  that  the  defendant,  by  permitting  the  public  to  go 
upon  its  land  in  the  manner  stated,  had  in  effect  invited  such 
entrance,  and  was  bound  on  that  account  to  use  greater  care 
to  prevent  an  accident  of  this  nature. 

A  further  ground  is  stated  that,  in  using  the  turntable,  even 
upon  its  own  property,  under  circumstances  which  rendered 
it  probable  that  children  would  come  upon  the  land  and  play 
upon  the  turntable,  it  was  bound  to  the  exercise  of  greater 
care  than  it  had  observed ;  that  it  was  bound  to  guard  the 
table  in  such  a  way  that  children  could  not  come  upon  it,  or 
to  station  a  man  there  to  prevent  their  entrance,  or  else  the 
defendant  should  have  used  some  kind  of  a  device  which 
would  or  might  prevent  the  turning  of  the  table  while  it  was 
not  in  use  by  defendant.  The  defendant  contends  that  the 
plaintiff  had  not  been  invited  to  come  upon  its  grounds,  either 
expressly  or  by  any  implication  arising  from  its  conduct  in 
simply  permitting  the  public  to  cross  a  portion  of  its  grounds 
as  a  short  cut  between  two  streets,  and  that  it  was  not  bound 
to  any  active  vigilance  in  the  matter,  and  was  only  bound  to 
such  reasonable  care  and  caution  as  any  one  ought  to  take  to 
prevent  injury  to  another,  and  that,  guided  by  that  rule,  it 
had  not,  as  matter  of  law,  been  guilty  of  any  negligence. 

As  to  the  assumed  invitation  held  out  to  the  public,  there  is 
nothing  in  the  facts  found  in  this  record  which  justifies  any 
such  assumption.  The  plaintiff  was  not  on  the  land  by  invita- 
tion of  the  defendant  nor  in  its  business,  but  for  his  own  pur- 
SiouLS— Vol.  0.        39 
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poses  totally  disconnected  with  the  defendant's  business.  He 
was  not  a  trespasser  in  the  sense  of  his  being  unlawfully  upon 
the  premises,  because  the  defendant,  by  its  course  of  conduct, 
had  impliedly  granted  a  license  to  the  public  to  use  the  land 
for  the  purpose  above  mentioned.  This  license,  of  course, 
could  at  any  time  have  been  revoked,  and  then  any  one  going 
upon  the  land  would  have  been  a  trespasser.  But  under  the 
circumstances,  treating  the  plaintifE  as  an  adult,  and  simply 
upon  the  question  of  the  invitation  held  out  to  him,  he  was 
there  by  sufferance  only.  The  defendant  had  no  right  inten- 
tionally to  injure  him,  and  it  would  be  liable  if  it  heedlessly 
or  carelessly  injured  him  while  performing  its  own  business. 
It  owed  him  a  duty  to  abstain  from  injuring  him  either  inten- 
tionally or  by  failing  to  exercise  reasonable  care,  but  it  did 
not  owe  him  the  duty  of  active  vigilance  to  see  that  he  was 
not  injured  while  upon  its  land  merely  by  permission  for  his 
own  convenience.  {Nicholson  v.  Erie  Wway  Co,^  41  N.  Y. 
525 ;  Byrne  v.  Railroad  Co.,  104  id.  363;  HpUUorfv,  StaU 
of  New  Torlc,  108  id.  205;  Cxisich  v.  Adams,  115  id.  65.) 
We  think  there  is  no  proof  whatever  that  the  defendant,  so 
far  as  its  duty  to  plaintiff  is  concerned,  failed  to  exercise  rea- 
sonable care  in  the  conduct  of  its  business  with  regard  to  this 
machine. 

We  are  of  tlie  opinion  that  the  defendant  has  not  been 
shown  guilty  of  a  violation  of  its  duty,  nor  has  a  question  been 
made  for  the  jury  in  that  respect  by  proof  that  it  used  the 
turntable  in  the  manner  it  did.  It  is  true  that  some  means 
might  have  been  adopted  which  possibly  might  have  prevented 
the  happening  of  this  accident.  The  proof  is  that  turntables 
aro  not  generally  constructed  with  bolts  for  the  purpose  of 
keeping  them  steady.  Such  bolts  do  not  come  with  the  table 
from  the  factory.  Nothing  of  that  kind  is  essential  to  the 
machine  or  for  its  legitimate  and  proper  use.  The  table  might 
have  been  kept  so  fastened  or  locked  when  not  in  use  that 
people  could  not  turn  it  without  unfastening  or  unlocking  it, 
and  the  defendant  might  even  have  built  a  wall  around  it  so 
high  and  guarded  it  so  closely  as  to  prevent  any  access  to  it 
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bj  children  at  any  time.  But  was  defendant  bound  to  do  so  ? 
Did  it  owe  any  such  duty  to  the  public  or  to  this  plaintiff  ? 
The  turntable  Was  on  its  own  land ;  it  was  used  by  the  defend- 
ant for  the  sole  purpose  of  properly  conducting  its  own  busi- 
ness ;  it  was  a  fit  and  proper  machine  for  that  purpose ;  it  was 
not  of  the  nature  of  a  trap  for  the  unwary ;  it  was  not  built 
in  any  improper  or  negligent  way  with  reference  to  the  trans- 
action of  the  business  of  the  defendant.  What  further  duty 
did  it  owe  to  those  who  had  no  business  upon  its  land,  who 
came  there  unasked  and  whose  presence  was  simply  tolerated  I 

Upon  the  question  of  alluring  plaintiff,  we  do  not  think  it 
can  be  correctly  said  defendant  either  enticed  or  allured  him 
to  come  upon  its  land. 

The  whole  case  in  this  aspect  rests  upon  the  doctrine  that 
the  turntable  was,  as  to  children  of  tender  years,  a  dangerous 
and  at  the  same  time  an  enticing  machine,  one  which,  when 
seen,  would  inevitably  and  infallibly  allure  children  to  come 
upon  it  for  the  purpose  of  playing  upon  it,  and  that  the 
natural  and  probable  result  of  such  play  would  be  the  injury 
of  the  child.  Under  such  circumstances  it  is  claimed  that  a 
person  owning  such  a  machine,  although  it  be  used  on  his  own 
land,  is  lx)und  to  exercise  extra  vigilance  for  the  purpose  of 
preventing  injury  to  children  who  come  upon  the  defendant's 
land  allured  by  the  machine  and  ignorant  of  its  dangers.  We 
do  not  think  the  facts  of  this  case  bring  it  within  any  such 
principle.  The  leading  case  in  this  country,  and  one  which 
undoubtedly  sustains  tlie  plaintiff's  contention  that  it  is  a  case 
for  the  jury,  is  that  of  E.  R,  Co.  v.  Stout  (17  Wall.  657). 
That  case  has  been  followed  in  many  states.  In  Missouri 
{Koons  V.  R,  R.  Co.,  65  Mo.  592) ;  in  Kansas  {Ry.  Co.  v. 
FitzdnmKms,  22  Kans.  686 ;  S.  C,  31  Am.  Kep.  203,  report- 
er's note  at  p.  206) ;  in  California  {Barrett  v.  So.  Pacifio  Co.^ 
'  91  Oal.  296) ;  and  in  some  other  states.  The  contrary  princi- 
ple has  been  announced  and  held  in  DcuaieU  v,  R.  R.  Co. 
(154  Mass.  349),  and  Frost  v.  Eastern  R.  R.  Co.  (64  N.  H. 
220). 

We  think  the  better  rule  is  laid  down  in  the  two  cases  last 
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cited.  "We  do  not  assert  that  the  defendant  owed  no  duty  to 
the  plaintiff  under  the  circumstances  existing,  but  we  think  it 
did  not  owe  the  duty  of  such  active  vigilance  as  would  be 
necessary  to  exist  in  order  to  send  the  case  to  the  jury  and 
permit  it  to  find  the  defendant  guilty  of  negligence  in  thia 
case.  The  court,  in  McAlpin  v.  PoweU  (70  N.  T.  126), 
while  distinguishing  it  from  the  Stout  case  {mpra)^  expresses 
doubt  of  the  correctness  of  the  application  of  the  principla 
in  the  latter  case. 

"We  have  not  had  occasion  to  decide  the  question  up  to  thia 
time,  but  now  that  it  is  presented,  we  not  only  reiterate  the 
doubt  which  we  expressed  in  the  McAlpim,  case  {mprci)^  but 
we  think  that  the  question  of  the  defendant's  negligence  waa 
erroneously  submitted  to  the  jury  in  the  Stout  case,  and  that 
we  ought  not  to  follow  it  as  a  precedent.  We  think  it  is  not 
a  question  of  fact  to  be  submitted  to  the  jury  for  its  determi- 
nation whether  the  defendant  has  or  has  not  been  guilty  of 
negligence  under  such  circumstances  as  appear  in  this  case. 
Upon  such  facts  we  hold  the  defendant  has  violated  no  duty 
it  owed  the  plaintiff.  It  is  not  contended  for  a  moment  that 
a  person  on  his  own  land  may  under  all  circumstances  do  any- 
thing that  he  chooses  without  being  held  liable  to  answer  in 
damages  for  injuries  which  are  direct  and  probable  and 
natural  results  of  his  action.  We  only  say  this  is  no  suck 
case.  The  case  of  Bird  v.  HoWrooh  (4  Bing.  628 ;  15  Eng. 
Com.  Law,  91)  is  cited  as  analogous  in  principle  to  that  which 
plaintiff  urges  in  this  case.  We  do  not  think  so.  The 
defendant  in  that  case  for  the  protection  of  his  property^ 
some  of  which  had  theretofore  been  stolen,  set  a  spring  gun, 
without  notice,  in  his  walled  garden  at  a  distance  from  his 
house.  The  plaintiff,  who  climbed  over  the  wall  in  pursuit  of 
a  stray  fowl,  having  been  injured,  it  was  held  that  the 
defendant  was  liable  to  him  in  damages.  In  that  case  the 
plea  was  made  that  the  defendant  had  the  right  to  protect  his 
own  property,  and  that  one  who  was  injured  without  having 
been  invited  upon  the  land,  and  who  was  unlawfully  there, 
could  maintain  no  action.     It  was  held  that  the  action  waa 
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maintainable,  for  otherwise  it  might  result  in  a  mere  trespass 
being  made  a  capital  offense.  Chief  Justice  Best  said  that 
the  practice  (without  giving  notice)  was  inhuman  and  the 
proof  showed  that  the  defendant  had  placed  the  spring  gun 
on  the  wall  for  the  express  purpose  of  doing  injury  and  that 
he  had  refused  to  give  notice  of  its  existence  on  the  ground 
that  if  he  gave  notice  he  would  fail  to  catch  any  one.  The 
chief  justice  said  that  the  defendant  intended  that  the  gun 
should  be  discharged  and  that  the  contents  should  be, lodged 
in  the  body  of  his  victim,  and  that  he  who  sets  spring  guns 
without  giving  notice  is  guilty  of  an  inhuman  act,  and  if 
injurious  consequences  ensue  he  is  liable  to  yield  redress  to 
the  sufferer.  The  difference  in  the  two  cases  is  so  plain  as  to 
require  no  discussion. 

Cases  are  also  cited  where  the  defendant,  for  the  purpose 
and  with  the  intention  of  enticing  his  neighbor's  dogs  upon 
his  premises,  set  traps  very  near  the  line  of  the  highway,  and 
then  baited  them  with  decaying  meat,  so  that  the  scent  was 
cast  not  only  in  the  highway  but  upon  the  private  premises 
of  the  plaintiff,  whose  dogs  taking  the  scent  came  upon  the 
defendant's  grounds  and  were  taken  in  a  trap  and  thereby 
killed.  One  of  such  is  the  case  of  Townaend  v.  Wathen  (9 
East,  277).  The  court  held  the  defendant  Uable  upon  the  ground 
that  one  who  sets  traps  to  catch  his  neighbor's  dogs,  although  the 
traps  were  set  on  his  own  ground,  was  liable  for  his  wrongful 
intent  and  act  and  it  was  iit  to  be  left  to  the  jury  whether  it 
was  not  defendant's  intention  to  catch  the  plaintiff's  dogs,  and 
it  was  held  that  a  man  must  not  set  traps  of  a  dangerous  descrip- 
tioui  in  a  situation  to  invite,  and  for  the  particular  purpose  of 
inviting,  his  neighbor's  dogs,  as  it  would  compel  them,  by  their 
instinct,  to  come  into  the  trap.  The  act  of  the  defendant  in 
that  case  was  not  done  in  the  prosecution  of  his  immediate 
and  proper  business,  but,  as  the  court  held,  was  a  mere 
malicious  attempt,  successful  in  its  result,  to  entice  his  neigh- 
bor's animals  upon  his  property,  and  the  enticement  was 
effected  by  the  means  spoken  of. 

Quite  a  discussion  upon  the  subject  of  the  acts  of  an  owner 
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upon  his  own  land,  directed  to  tlie  preservation  of  game  or 
to  the  destruction  of  dogs,  etc.,  is  to  be  found  in  tlie  case  of 
Deane  v.  Clayton  (2  Eng.  Com.  Law.  183).  In  that  case  the 
court  was  equally  divided,  and  so  no  judgment  was  rendered. 
The  distinction  is  clear  between  acts  of  the  nature  spoken  of 
in  this  case  and  those  which  are  performed  by  an  individual 
in  the  legitimate  and  honest  conduct  of  his  own  business  upon 
his  own  land.  As  is  said  by  Mr.  Justice  Cowen  in  Loomia  v. 
Terry  (17  Wend.  497) :  "  The  business  of  life  must  go  for- 
ward and  the  fruits  of  industry  must  be  protected.  A  man's 
gravel  pit  is  fallen  into  by  trespassing  cattle ;  his  corn  eaten 
or  his  sap  drunk,  whereby  the  cattle  are  killed  ;  his  unruly  bull 
gores  the  intruder,  or  his  trusty  watch  dog,  properly  and  hon- 
estly kept  for  protection,  worries  the  unseasonable  trespasser. 
Such  consequences  cannot  be  absolutely  avoided."  The  case 
of  Clarlc  V.  Chumhers  (L.  R.,  3  Q.  B.  D.  327)  is  also  cited  as 
in  some  degree  applicable.  In  that  case  the  defendant  erected 
a  barrier  along  a  way  which  it  was  admitted  he  had  no  legal  right 
to  erect.  It  was  erected  for  the  purpose  of  keeping  people 
from  traveling  where  they  had  a  right  to  travel.  The  barrier 
which  he  erected  was  armed  with  spikes,  and  was  a  dangerous 
obstacle.  Some  person,  without  the  defendant's  authority, 
removed  a  part  of  the  barrier  from  where  the  defendant  had 
placed  it  and  put  it  into  an  upright  position  across  a  footpath. 
The  plaintiff,  on  a  dark  night,  was  lawfully  passing  along  the 
road  on  his  way  from  one  of  the  houses  to  which  the  footpath 
led,  when  he  came  hi  contact  with  tlie  spikes  in  the  barrier 
and  injured  one  of  his  eyes.  The  jury  found  that  the  barrier 
was  in  the  road  and  dangerous  to  the  safety  of  a  person  using 
it.  It  was  held  that  the  defendant,  having  unlawfully  placed 
a  dangerous  instrument  in  the  road,  was  liable  in  respect  of 
injuries  occasioned  by  it  to  the  plaintiff,  who  was  lawfully 
using  the  road,  notwitlistanding  the  fact  that  the  immediate 
cause  of  the  injury  was  the  intervening  act  of  a  third  party 
in  removing  the  dangerous  instniment  to  the  footpath  from 
the  carriageway  where  defendant  had  placed  it.  In  that  casQ 
you  start  out  with  the  admission  that  the  act  of  the  defendant 
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was  unlawful,  and  all  that  follows  thereafter  was  held  by  the 
court  to  be  the  natural  and  probable  result  of  his  unlawful  act. 
In  Lyrich  v.  Nurdin  (1  Adol.  &  El.  [N.  R]  29 ;  S.  C,  41 
Eng.  Com.  Law,  422)  the  plaintiff  was  a  child  seven  years  of 
age  and  the  cartman  of  the  defendant  went  into  a  house  in 
London  and  left  his  horse  and  cart  standing  at  the  door  with- 
out any  person  to  take  care  of  them,  for  about  half  an  hour. 
The  plaintiff  got  into  the  cart  during  the  cartman's  absence, 
and  another  boy  led  the  horse  on,  and  as  plaintiff  was  about 
getting  off  the  shaft  the  horse  started  and  plaintiff  fell  and 
was  run  over  by  the  wheel,  and  his  leg  broken.  The  trial 
justice  left  it  to  the  jury  to  say,  firsts  whether  it  was  negli- 
gence in  the  defendant's  servant  to  leave  the  horse  and  cart 
for  half  an  hour,  and,  secondly,  whether  that  negligence  occa- 
sioned the  accident.  There  was  a  verdict  for  the  plaintiff. 
On  the  return  of  an  order  to  show  cause  why  a  new  trial 
should  not  be  had,  Lord  Dknmax,  Chief  Justice,  held  that  the 
case  was  properly  submitted  to  the  jury  and  the  defendant 
was  properly  held  neghgent  by  the  jury,  and  although  the 
child  had  no  business  on  the  cart,  and  if  an  adnlt  it  would  be 
said  that  his  own  negligence  contributed  to  the  injury,  yet  the 
child  merely  indulged  his  natural  instinct  in  amusing  himself 
with  the  empty  cart  and  the  deserted  horse,  and,  therefore,  it 
could  not  be  said  that  he  was  negligent  or  that  his  action  con- 
tributed to  the  injury  within  the  legal  sense  of  that  term, 
and,  therefore,  the  defendant  could  not  be  permitted  to  avail 
himself  of  that  fact.  In  the  course  of  his  opinion  the  chief 
justice  said  there  was  a  clear  distinction  to  be  taken  between 
the  willful  act  done  by  the  defendant  in  the  spring  gun  case, 
deliberately  planting  a  dangerous  weapon  in  his  ground  with 
the  design  of  deterring  trespassers,  and  the  mere  negligence 
of  the  defendant's  servant  in  leaving  his  cart  in  the  open 
street.  In  the  latter  case  the  liability  of  defendant  is  simply 
for  negligence.  There  is  a  great  difference  in  tlie  facts 
between  the  case  of  Lynch  v.  Nurdin  and  the  present  case. 
Leaving  a  horse  and  cart  in  a  public  street  unattended  and 
loose,  subject  to  natural  observation  and  interference  from 
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children  passing  along  the  street,  might  be  held  a  proper 
question  for  the  jury  to  say  whether  it  was  or  was  not  negli- 
gence, while  in  the  case  of  a  defendant  engaged  upon  his  own 
land  in  simply  doing  that  which  it  is  necessary  to  do  in  order 
that  he  may  carry  on  his  business  properly  and  who  fails  to 
exercise  the  liighest  vigilance  in  order  to  protect  from  possible 
harm  children  who  may  stray  upon  his  land  for  no  other  pur- 
pose than  recreation,  we  think  there  is  an  absence  of  any  fact 
npon  which  a  jury  ought  to  be  permitted  to  find  negligence. 
The  defendant  in  the  one  case  was  not  upon  his  own  land  nor 
was  he  engaged  in  the  proper  transaction  of  his  business 
thereon,  but,  on  the  contrary,  he  was  in  a  public  street  and 
improperly  left  his  horse  and  cart  therein  unattended  and 
where  others,  and  among  them  children,  had  the  same  right  to 
be  that  he  had.  In  the  case  of  this  defendant,  on  the  other 
hand,  the  turntable  was  on  its  own  land,  it  was  a  proper  and 
appropriate  machine  for  the  carrying  on  of  its  business,  it  was 
properly  made  and  it  was  properly  used  by  the  defendant. 
To  liken  such  a  case  to  the  allurement  of  dogs  by  the  spread- 
ing of  tainted  meat  over  traps  on  defendant's  lands,  done  for 
the  very  purpose  of  injury,  is  as  it  seems  to  me  to  lose  sight 
of  the  diflferent  principles  upon  which  the  cases  rest. 

At  any  rate  we  think  that  the  plaintiff  failed  to  show  any 
actionable  negligence  on  the  part  of  the  defendant,  and  a  sub- 
mission to  the  jury  of  the  question  of  such  negligence  was 
error.  All  that  can  be  said  on  either  side  of  the  question  has 
been  set  forth  in  the  Stout  case  and  the  various  other  cases 
cited  above,  and  a  continuation  of  the  discussion  would  be 
fruitless. 

We  think  the  judgment  for  plaintiff  must  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Annie  Goldsmith  et  al.,  Respondents,  v.  Leopold  Goldsmith, 

Appellant. 

When  a  person,  through  the  influence  of  a  confidential  relation,  acquires 
title  to  property,  the  court,  to  prevent  an  abuse  of  confidence,  may 
impress  upon  the  property  an  Implied  trust  and  so  grant  relief. 

G.,  the  mother  of  the  parties  to  this  action,  was  the  owner  of  a  house  and 
lot  in  the  city  of  B.,  which  was  incumbered  by  a  mortgage.  The  chil- 
dren lived  with  their  mother,  and  the  premises  furnished  a  home  for  the 
family.  In  February,  1887,  G.,  having  become  incapacitated  for  further 
care  and  management  of  the  property,  deeded  the  same  to  defendant 
without  consideration,  iu  pursuance  of  a  parol  agreement  and  promise 
on  his  part  that  he  would  hold  the  same  for  the  benefit  of  the  plaintiffs* 
in  common  with  himself,  and  would  give  them  their  shares  in  it.  The 
plaintiffs  were  at  that  time  minors.  It  was  agreed  that  defendant  should 
have  all  the  accruing  rents  and  his  board  in  the  family  without  charge, 
he  to  pay  the  interest  on  the  mortgage  and  the  taxes  on  the*  property. 
G.  died  in  March  thereafter.  The  agreement  was  carried  out  during 
her  life  and  for  some  time  thereafter.  Defendant  then  sold  the  prop- 
erty, and  with  a  portion  of  the  avails  purchased  another  house  and 
lot ;  he  was  asked  to  take  the  deed  in  the  name  of  all  the  children,  but 
objected,  promising,  however,  to  execute  a  separate  paper  acknowledg, 
ing  and  securing  plaintiffs'  rights  in  the  property.  Thereafter  he  repu- 
diated the  agreement  and  claimed  to  be  the  sole  and  absolute  owner.  In  an 
action  to  compel  performance  of  the  agreement,  held,  that  the  arrange- 
ment was  founded  upon  the  relation  of  mother  and  son  and  brothers  and 
sisters,  and  involved  the  trust  and  confidence  growing  out  of  these  rela- 
tions; that  the  denial  by  defendant  of  the  rights  of  plaintiffs  was  a  fraud 
upon  them  and  upon  the  purpose  of  the  deceased  mother;  that,  conced- 
ing no  express  trust  was  created,  a  trust  might  be  implied  and  properly 
enforced  to  prevent  and  redress  the  fraud,  which  trust  is  unaffected  by 
the  Statute  of  Frauds. 

Also,  held,  that  although  an  intended  fraud  was  not  explicitly  and  by  the 
use  of  that  word  charged  in  the  complaint,  yet,  as  all  the  facts  show- 
ing it  were  therein  fully  and  clearly  stated,  the  omiission  was  not,  after 
judgment,  material. 

Reported  below,  6  Misc.  Rep.  12. 

(Bubmitted  February  25,  1895;  decided  March  12,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December 
SiOKBLs — Vol.  C.        40 
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29,  1893,  which  affirmed  a  judgment  in  favor  of  plaintifib 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs,  who  were  four  of  the 
children  of  Barbara  Goldsmitli,  deceased,  against  defendant, 
their  brother,  and  the  only  other  child  of  the  deceased.  Their 
complaint  set  forth  the  transfer  by  said  Barbara  Goldsmith 
to  defendant  of  certain  real  property  described,  without  con- 
sideration, to  be  held  by  him  in  trust  for  the  benefit  of  all 
the  children,  the  sale  of  said  premises  by  defendant,  and 
subsequent  purchase  by  him  ^vith  the  avails  of  other  real 
estate.  The  relief  asked  was  that  defendant  be  directed  to 
,  transfer  to  each  of  the  plaintiffs  an  undivided  one-fifth  inter- 
est in  said  last-mentioned  real  estate,  and  that  he  be  directed 
to  accoimt  for  and  pay  to  plaintiffs  their  share  of  the  proceeds 
of  the  sale  of  said  first-mentioned  real  estate,  and  for  such 
other  and  further  relief  as  might  be  just. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

ffays  (&  Greenhaurn  for  appellant.  The  parol  testimony 
was  incompetent  to  fasten  a  trust  upon  the  defendant. 
(  Wheeler  v.  Reynolds,  ^^  N.  Y.  227 ;  Cooh  v.  Barr,  44  id. 
156 ;  Sturtevant  v.  Sturtevant,  20  id.  39  ;  Rathhun  v.  Rath- 
hun,  6  Barb.  98 ;  Leiy  v.  Rnish,  45  N.  Y.  589.)  The  only 
cases  where  parol  evidence  is  admissible  to  establish  a  trust 
are  those  of  fraud  or  mistake.  (Girard  on  Titles,  257 ;  Ifub- 
hard  V.  Sharp,  11  N.  Y.  S.  R.  802 ;  Wheeler  v.  Reynolds,  G6 
N.  Y.  227 ;  Bailey  v.  Ryder,  10  id.  363  ;  Sturtevant  v.  Stur- 
tevant,  20  id.  39 ;  Butler  v.  Viele,  44  Barb.  166 ;  Fisher  v. 
Fredenhall,  21  id.  82 ;  C,  C.  Bank  v.  White,  6  N.  Y.  236.) 
The  plaintiffs  have  not  alleged  or  established  any  trust  known 
to  the  law.  (X.  Y.  R.  S.  [8th  ed.]  2437,  §  55.)  The  trust  is 
void  for  want  of  certainty.  {Harrison  v.  McMennmny,  2 
Edw.  251 ;  Cook  v.  Barr,  44  N.  Y.  156 ;  Rathhun  v.  Rath- 
hun, 6  Barb.  98;  Gerard  on  Titles  to  Real  Estate,  257.) 
The  trust,  as  found  by  the  learned  trial  judge,  is  not  valid  as 
a  trust  to  receive  the  rents  and  profits  of  land.  (1  R.  S.  728, 
§  55,  sub.  3 ;  Cook  v.  Piatt,  98  N.  Y.  35.)     Parol  evidence 


1895.]  Goldsmith  et  al.  v.  Goldsmith.  315 

N.  Y.  Rep.]  Statement  of  case. 

will  not  be  admitted  to  vary  the  consideration  expressed  in 
the  deed.  {Graves  v.  Graces,  29  N.  H.  129 ;  PhiUyrook  t. 
Delcmo^  29  Maine,  410.)  There  has  been  no  part  performance 
shown  sufficient  to  take  the  cause  out  of  the  statute.  {Rath- 
hun  V.  liathburij  6  Barb.  98 ;  Crofikhite  v.  Cronkkite^  94 
K  Y.  323 ;  Wheeler  v.  Reynolds,  66  id.  227.) 

Jerry  A.  Wemherg  for  respondents.  The  plaintiffs  in  thii 
action  are  not  prevented  from  recovering  by  reason  of  the 
Statute  of  Frauds,  for  by  the  terms  of  the  agreement  by  which 
the  conveyance  was  made  to  defendant,  the  plaintiffs  were  to 
permit  the  defendant  to  live  in  the  house  without  the  pay- 
ment of  board ;  this  the  plaintiffs  did  do  until  the  property 
was  sold  by  defendant,  and  in  addition  thereto  expended  part 
of  their  earnings  in  keeping  the  property  in  repair.  The 
defendant  collected  the  rents  of  the  house  and  paid  the 
interest,  taxes  and  some  of  the  repairs  on  the  property ;  thus 
it  was  a  partly  executed  contract  and  the  plaintiffs  are  entitled 
by  law,  if  they  have  proved  these  facts  to  the  satisfaction  of 
the  court,  to  have  judgment  compelling  the  defendant  to  com- 
plete the  part  of  the  contract  he  has  left  undone  by  giving  to 
each  of  the  plaintiffs  the  share  he  or  she  would  be  entitled  to 
by  the  terms  of  the  contract.  {Freeman  v.  Freeman,  43  ]!<". 
Y.  37;  Ryan  v.  Dox,  34  id.  311 ;  Chapmun  v.  Potter,  69  id. 
279.)  A  trust  of  personalty  is  not  within  the  Statutes  of 
Uses  and  Trusts,  and  may  be  created  without  writing,  for  any 
purpose  not  forbidden  by  law.  {Gilman  v.  McArdle,  99  N. 
Y.  451 ;  12  Abb.  [X.  C]  414 ;  Stettheimer  v.  Stettheimer,  2 
N.  Y.  S.  R.  358 ;  Barry  v.  Lambert,  98  N.  Y.  300.)  Any 
declaration,  of  a  person  in  possession  of  property,  acknowl- 
edging a  trust,  will  be  received  as  constituting  the  trust 
acknowledged.  {Day  v.  Roth,  18  N.  Y.  453  ;  Neilly  v. 
Neilly,  23  Hun,  653  ;  2  Story's  Eq.  Juris.  §  972 ;  Day  v. 
Roth,  18  N.  Y.  448 ;  1  Wend.  625  ;  Tracy  v.  Tracy,  3  Bradf. 
57 ;  Witzel  v.  Chapin,  Id.  386.)  A  court  of  equity  will  not 
permit  the  Statute  of  Frauds  to  be  used  as  an  instrument  of 
fraud.     (  Wood  v.  Robe,  96  N.  Y.  414.)     The  statute  against 
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the  creation  of  a  trust,  unless  by  writing,  cannot  be  invokied  to 
protect  the  defendant,  for  that  would  result  in  his  assistanoe 
in  the  perpetration  of  a  fraud  on  plaintiffs.  {Bitter  v.  JoneSj 
28  Hun,  492 ;  2  K.  S.  chap.  7,  tit.  1,  §  10.) 

Finch,  J.  The  findings  in  this  case  show  a  situation  which 
permits  the  application  of  an  equitable  remedy.  They  estab- 
lish that  Mrs.  Goldsmith,  while  the  owner  and  in  possession  of 
a  house  and  lot  known  as  the  Myrtle  avenue  property,  met 
with  an  accident  which  incapacitated  her  for  its  further  care 
and  management,  and  induced  her  to  commit  it  to  her  son, 
the  defendant;  Leopold*  That  son  was  of  age  but  unmarried 
and  lived  with  the  family,  which  further  consisted  of  four 
children,  three  daughters  and  one  son,  all  of  them,  with 
perhaps  a  single  exception,  minors,  and  two  of  them  under 
ten  years  of  age.  The  Myrtle  avenue  property  furnished  a 
home  for  the  family  which  was  supported  partly  by  the  rental 
of  a  portion  of  the  house,  partly  by  the  husband  and  father, 
and  to  some  extent  by  the  labor  of  Annie,  the  eldest  daughter, 
upon  whom  the  household  management  devolved  after  the  dis- 
ability of  the  mother.  The  means  of  the  family  were  narrow 
and  limited.  The  home  which  they  occupied  was  veiy 
essential  to  their  comfort  and  support,  but  even  that  was 
incumbered  by  a  mortgage,  the  annual  interest  of  which  was 
a  charge  upon  their  resources.  In  this  state  of  affairs  the 
findings  show  that  the  mother  conveyed  the  house  and  lot  to 
her  son,  Leopold,  upon  a  promise  on  his  part  to  hold  it  for  the 
benefit  of  the  other  four  children  in  common  with  himself, 
and  give  to  them  their  shares  in  it.  He  paid  no  consideration 
for  it  beyond  the  promise  thus  made.  It  was  a  further  part 
of  the  arrangement  that  he  should  have  all  the  accruing  rents, 
but  should  pay  the  interest  on  the  mortgage  and  the  taxes  on 
the -property,  and  was  to  have  his  board  in  the  family  without 
charge.  In  pursuance  of  this  arrangement  the  deed  was  exe- 
cuted and  delivered,  and  Annie  herself  took  it  to  the  clerk's 
office  for  record.  It  is  quite  evident  that  this  was  an  arrange- 
ment founded  upon  the  relation  of  mother  and  son,  and  brothers 
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and  sisters,  involving  the  trust  and  confidence  growing  out  of 
that  relation,  and  intended  as  a  settlement  of  the  familj 
affairs.  It  furnished  a  home  for  all  in  which  they  were  to 
have  a  common  right,  and  which  was  to  be  for  their  joint 
benefit.  The  deed  was  made  in  February,  1887.  The  mother 
died  in  March  of  the  next  year.  The  plan  originally  adopted  waa 
carried  out  during  her  life  and  for  some  considerable  time  after 
her  death.  The  daughters  furnished  Leopold  his  board  with- 
out compensation  or  charge,  as  was  arranged,  and  occasionally 
paid  out  small  sums  for  ordinary  repairs  of  the  house.  A 
time  came  when  Leopold  sold  the  Myrtle  avenue  property, 
and  with  a  portion  of  the  proceeds  bought  a  house  and  lot  on 
De  Kalb  avenue.  There  is  evidence  that  on  this  occasion  he 
was  asked  to  take  the  deed  in  the  name  of  all  the  children 
interested,  but  objected  on  the  ground  that  it  would  be 
troublesome  and  inconvenient,  and  promised  to  execute  a  sepa- 
rate paper  acknowledging  and  securing  their  rights  in  the 
property.  Soon  after  he  totally  repudiated  the  agreement, 
and  claimed  to  be  the  sole  and  absolute  owner  of  the  property, 
and  now  defends  against  the  children,  insisting  that  the  agree- 
ment, if  made,  was  void  for  uncertaiuty,  and  because  it  rested 
solely  in  parol. 

There  was  enough  of  evidence  to  warrant  the  finding  that 
Leopold  at  the  time  of  the  conveyance  promised  his  mother 
that  he  would  hold  the  property  in  trust  for  the  plaintiffs 
herein.  What  he  said  on  that  occasion  was  expressed  in 
somewhat  different  terms  by  different  witnesses,  but  the  sub- 
stance of  all  of  it  concurred  in  the  promise  that  he  would  hold 
the  legal  title  for  the  benefit  of  the  plaintiffs.  That  agree- 
ment was  reflected  in  the  action  of  both  parties  for  some  years 
after  it  was  made,  and  induced  the  plaintiffs  to  do  what  others 
wise  they  would  not  have  done,  and  furnish  Leopold  his  board 
without  charge.  The  conduct  of  the  latter  in  now  denying 
the  rights  of  the  plaintiffs  operates  as  a  manifest  fraud  upon 
them  and  upon  the  purpose  of  the  dead  mother  in  seeking  to 
provide  for  her  children.  It  would  be  a  reproach  to  equity  if 
it  proved  unable  to  redress  such  a  wrong. 
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It  may  be  granted  that  no  express  trust  was  created,  and 
that  the  judgment  cannot  be  sustained  on  that  ground,  but 
we  think  the  case  is  one  in  which  equity  will  raise  out  of  the 
mtuation,  from  the  grouped  and  aggregated  facts,  an  implied 
trust  to  prevent  and  redress  a  fraud,  and  which  trust  will  be 
unaffected  by  the  Statute  of  Frauds  and  may  properly  be 
enforced.  The  general  rule  was  declared,  in  Wood  v.  Rabej 
(96  N.  Y.  425,  426),  to  be,  that  when  a  person,  through  the 
influence  of  a  confidential  relation,  acquires  title  to  property 
or  obtains  an  advantage  which  he  cannot  conscientiously 
retain,  the  court,  to  prevent  the  abuse  of  confidence,  will 
grant  relief.  It  was  added  that,  while  the  fraud  must  be 
something  more  than  the  mere  breach  of  a  verbal  agreement^ 
yet,  where  the  transaction  is  one  between  parent  and  child, 
and  involves  the  greatest  confidence  on  one  side  and  the  great* 
est  infiuence  on  the  other,  the  case  is  one.  in  which  equity  may 
properly  intervene.  One  of  the  findings  in  this  case  is  "  that 
at  the  time  said  deed  was  delivered  the  defendant  understood 
that  his  mother  reposed  confidence  in  Iiim,  and  with  that 
understanding  accepted  the  conveyance  and  the  confidence  of 
his  mother."  There  is  no  room  to  doubt  the  truth  of  that 
finding.  There  was  not  only  involved  the  relation  of  mother 
and  son,  but  that  of  brothers  and  sisters,  for  whose  benefit  the 
agreement  was  made.  The  absence  of  a  formal  writing  grew 
out  of  that  very  confidence  and  trust,  and  was  occasioned  by 
it,  as  was  also  the  subsequent  performance  by  the  children  of 
the  condition  to  furnish  board  without  pay.  Upon  the  whole 
transaction,  therefore,  including  the  confidential  relation  of 
the  parties  and  its  nature  as  a  family  arrangement  very  much 
beyond  a  mere  business  relation,  we  think  it  was  competent 
for  a  court  of  equity  to  impress  upon  the  property  and  its 
proceeds  an  implied  trust  for  the  benefit  of  the  children.  It 
is  true  that  an  intended  fraud  is  not  explicitly  and  by  the  use  of 
that  word  charged  in  the  complaint,  but  all  the  facts  are  there, 
fully  and  clearly  stated,  showing  the  fraud  attempted  to  be 
perpetrated,  and  all  that  is  omitted  is  the  word  or  expression 
characterizing  the  necessary  inference.     We  have  held  that 
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such  an  omission  after  judgment  is  not  material  where  the 
facts  themselves  have  been  sufficiently  pleaded.  (  Whittlesey 
T.  Belaney,  73  N.  Y.  575.) 

We  think,  therefore,  that  there  was  no  error  in  awarding 
the  relief,  and  that  the  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Gbbtbude   Dean,  an   Infant,  etc.,  Respondent,  v.  Miners 
Raplee,  Appellant. 

In  an  action  to  recover  damages  for  an  assault  which,  as  set  forth  in  the 
complaint,  was  committed  in  such  manner  and  under  such  circum- 
stances as  to  constitute  the  crime  of  rape,  these  facts  appeared:  In 
April.  1885,  defendant  took  the  plaintiff,  who  was  an  orphan  fourteen 
years  of  age,  to  his  home  under  an  arrangement  with  her  and  her  rela- 
tives, with  whom  she  was  then  living,  that  he  would  board,  clothe  and 
educate  her;  she  to  become  a  member  of  his  family,  to  perform  such 
duties'  and  receive  such  care  and  attention  as  a  girl  of  her  age  would  be 
entitled  to  receive  from  parents  in  the  same  condition  of  life.  About  a 
year  thereafter,  as  plaintiff  testified,  defendant  committed  an  assault 
upon  her  in  a  barn,  where  they  were  alone  together,  and  had  connection 
with  her  without  her  consent;  that  she  beofged  him  to  let  her  go,  asked 
him  to  desist,  and  resisted  him  to  the  best  of  her  ability;  that  after  the 
outrage  he  told  her  to  stop  crying,  go  to  the  house  and  keep  still 
about  it,  and  if  she  told  any  one  it  would  be  the  worse  for  her;  that  on 
several  subsequent  o<'casions  within  a  year  thereafter  he  committed 
substantially  similar  assaults,  ho  at  each  time  commanding  her  never 
to  tell  and  threatening  her  if  she  did,  but  did  not  threaten  to  do  her  any 
bodily  harm.  She  made  no  outcry  on  any  occasion,  and  it  appeared  that 
an  outcry,  if  made,  would  have  been  heard  by  some  one.  Plaintiff  was 
a  slight,  nervous  girl;  defendant  a  strong,  powerful  man;  and  the 
evidence  justified  a  finding  that  he  exercised  a  great  iniluence  and  con- 
trol over  her  will.  In  consequence  of  the  assaults  she  became  ill.  having 
nervous  spasms,  etc.  Tlie  action  was  commenced  about  three  years  after 
the  last  assault,  and  not  until  about  the  time  of  its  commencem.ent  did 
plaintiff  disclose  the  facts  alleged.  Held  (Peck ham  and  Bartlett, 
JJ.,  dissenting),  that  while,  in  order  to  maintain  the  action,  it  was 
necessary  to  satisfy  the  jury  that  if  defendant  had  the  criminal  connec- 
tion with  plaintiff  it  was  accompanied  with  intent  on  his  part  to  effect 
that  purpose  in  defiance  of  all  resistance  and  without  her  consent  and 
against  her  will,  and  that  she  resisted  to  the  best  of  her  ability,  under 
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all  the  clrcumstanceB,  the  evidence  was  sufficient  to  authorize  Hie  sub- 
mission of  these  questions  to  the  juty;  and  so,  that  with  its  detennination 
this  court  could  not  interfere. 
Reported  below,  75  Hun,  889. 

(Argued  March  1,  1895;  decided  March  12,  1895.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  18,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JS^lmer  jE  Charles  for  appellant  On  a  review  cases  will 
be  considered  on  the  theory  on  which  they  were  tried. 
{Dmcscha  v.  lirower,  72  Hun,  221-224 ;  Salishury  v.  Howe^ 
87  N.  T.  128 ;  Storrs  v.  Flint,  14  J.  &  S.  498-519 ;  Baird 
V.  Mayor,  96  N.  Y.  603 ;  Stapmhorst  v.  Wolff,  65  id.  697 ; 
Wright  v.  Delajidd,  25  id.  266.)  The  motion  for  a  non-suit 
made  by  the  defendant  should  have  been  granted.  (  Yotmg 
V.  Johnson,  46  Hun,  164;  123  N.  Y.  226;  Grossman  v. 
Bradley,  53  Barb.  125;  People  v.  "Morrison,  1  Park.  Or. 
Eep.  625,  643;  PeopU  v.  Loftus,  34  N.  Y.  S.  R.  525,  527; 
People  V.  Rvlse,  3  Hill,  309,  316,  317 ;  People  v.  Quvrm,  50 
Barb.  132 ;  Reynolds  v.  People,  41  How.  Pr.  179, 187 ;  Peo- 
pie  V.  O'SuUivan,  104  N.  Y.  481-485.)  The  plaintiff  did  not 
resist  to  the  extent  of  her  ability,  but  on  the  contrary  "  pro- 
testing she  would  ne'er  consent,  consented."  She  made  no 
outcry  at  the  time.  She  made  no  complaint  of  the  alleged 
outrages  until  after  she  returned  from  Connecticut,  more  than 
three  years  after  the  alleged  assaults.  {People  v.  Dohrmg, 
59  N.  Y.  385 ;  People  v.  Hulse,  3  Hill,  316.)  The  evidence 
fails  to  show  that  there  was  any  force  used  by  the  defendant 
to  accomplish  his  purpose,  and  shows  that  none  was  attempted 
or  intended.  {PeopU  v.  Kirwin,  51  N.  Y.  S.  E.  299.)  The 
verdict  was  against  the  evidence.  {Kurmner  v.  C.  <&  T.  S. 
B.  B.  Co.,  50  N.  Y.  S.  R.  332;  Dwight  v.  O.  Ins.  Co.,  103 
N.  Y.  341.) 
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Eugene  TT.  BarUett  for  respondent.  The  question  involved 
was  solely  one  of  fact  for  the  determination  of  the  jury. 
(People  ex  rd.  v.  Special  Sessions^  18  Hun,  331 ;  Nichols 
Case,  Russell  &  Ry.  130 ;  Roscoe  on  Crim.  Ev.  [6th  Am. 
ed.]  287;  Day's  Case,  38  E.  C.  L.  [9  C.  &  P.  722]  419; 
Regina  v.  Case,  1  Eng.  Law  &  Eq.  544 ;  People  v.  Clemens , 
37  Hun,  580 ;  Reg.  v.  HaUeU,  9  Car.  &  Payne,  748 ;  Don 
Moram.  v.  People,  25  Mich.  356 ;  12  Am.  Rep.  283 ;  Whitaher 
V.  State,  50  Wis.  518  ;  36  Am.  Rep.  856  ;  Anderson  v.  State, 
104  Ind.  467  ;  Sidley  v.  State,  4  id.  580 ;  Porneroy  v.  StaU, 
94  id.  95 ;  Com.  v.  McDonald,  110  Mass.  405 ;  2  Bish.  Cr. 
Law,  §  1122 ;  Iluher  v.  State,  126  Ind.  185 ;  Quesn  v.  Flat- 
tery, L.  R.  [22  Q.  B.  Div.]  410;  Hayes  v.  PeopU,  1  Hill, 
352 ;  People  v.  Brwnshy,^  32  N.  T.  525  ;  People  v.  Bowles,  3 
N.  Y.  Cr.  R.  447 ;  Higgvns  v.  People,  58  N.  Y.  379 ;  People 
V.  Connor,  126  id.  278.)  None  of  the  objections  to  the  admis- 
sion or  rejection  of  evidence,  the  charge  or  refusals  to  charge, 
were  well  taken.     {OreerdeafY.  People,  75  N.  Y.  90.) 

O'Bbien,  J.  This  action  was  brought  to  recover  damages 
for  an  assault  by  the  defendant  upon  the  plaintiff,  committed 
in  such  manner  and  under  such  circumstances  as  to  constitute 
the  offense  of  rape.  It  was  alleged  that  in  the  month  of 
March,  1886,  and  at  different  times  during  the  following  year, 
the  defendant  assaulted  the  plaintiff,  and  by  force  and  threats 
of  personal  violence  compelled  the  plaintiff  to  have  sexual 
intercourse  with  him,  without  her  consent  and  against  her  will. 
It  appeared  that  in  the  month  of  April,  1885,  when  the  plaintiff 
was  but  fourteen  years  of  age,  the  defendant,  who  then  had  no 
children,  took  the  plaintiff,  who  was  an  orphan,  without  father 
or  mother,  to  his  house,  under  an  arrangement  with  her  and  some 
of  her  relatives  that  he  would  board,  clothe  and  educate  her ; 
that  she  should  become  a  member  of  his  family,  performing 
such  duties  and  receiving  such  care  and  attention  as  a  girl  of  her 
age  would  be  entitled  to  receive  from  parents  in  the  same  con- 
dition in  life.  The  arrangement,  as  testified  to,  would  justify 
expectations  and  hopes  on  the  part  of  the  plaintiff  of  becom- 
SioKBLS — Vol.  C.        41 
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ing  the  heir  of  defendant's  property,  and  it  appears  that  he 
was  a  man  of  considerable  means. 

The  relations  which  the  parties  occupied  to  each  other  were 
not  those  of  master  and  servant,  but  rather  that  of  parent  and 
child.  The  plaintiff  was  subject  to  such  authority  on  the  part 
of  the  defendant,  and  was  accustomed  to  render  such  obedi- 
ence to  his  commands  as  is  common  and  usual  where  that  rela- 
tion exists.  The  first  assault,  it  is  claimed,  was  committed 
about  a  year  after  the  parties  entered  into  these  relations.  The 
fact  itself,  and  all  the  attending  circumstances,  depend  mainly, 
if  not  entirely,  upon  the  testimony  of  the  plaintiff.  Her  evi- 
dence is  that  she  was  sent  to  the  horse  barn  to  look  for  eggs, 
and  shortly  after  she  got  there  and  commenced  the  search  for 
eggs  the  defendant  appeared  in  the  barn  and  told  her  to  go  up 
into  the  loft  and  look  there,  which  order  she  obeyed.  After 
being  there  about  five  minutes  and  not  finding  any  eggs,  she 
started  to  go  down,  but  seeing  the  defendant  coming  up  the 
stairs  she  stepped  back,  waiting  for  him  to  come  up  until  he 
reached  the  landing.  He  then  inquired  if  she  had  found  any 
eggs,  and  slie  replied  that  she  had  not.  He  then  said  that  she 
had  better  put  on  her  spectacles,  and,  stepping  up  to  her  put 
his  arm  around  her,  his  hand  under  her  chin,  and,  after  kissing 
her  several  times,  commenced  to  push  her  back  upon  the  hay. 
She  asked  what  he  was  going  to  do  and  told  him  to  stop,  and 
he  told  her  to  keep  still,  that  he  would  not  hurt  her,  and  then 
pushed  her  back  upon  the  hay  and  had  connection  with  her, 
she  all  the  time  begging  him  to  let  her  go,  asking  him  to 
desist,  and  trying  to  push  him  away,  and,  as  she  says,  in  general 
terms,  Resisting  him  to  the  best  of  her  ability.  After  the  out- 
rage she  says  that  he  lifted  her  up,  told  her  to  stop  crying,  go 
to  the  house  and  keep  still  about  it,  and  that  if  she  told  it  to 
any  one  it  would  be  the  worse  for  her.  She  states  that  on  six 
or  seven  subsequent  occasions,  duriiig  the  year  following, 
assaults  of  substantially  the  same  character,  and  under  similar 
circumstances,  were  repeated.  On  two  of  these  occasions, 
after  having  seized  and  thrown  her  down,  he  desisted  from  his 
purpose  at  one  time,  as  she  says,  through  fear  of  exposure 
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by  some  one  approaching,  and  at  another  on  account  of  her 
condition,  having  been  suddenly  seized  at  the  time  of  the  assault 
with  what  is  described  as  some  spasmodic  nervous  affliction  as 
the  result.  The  evidence  tended  to  show  that  the  plaintifiE 
was  a  slight  nervous  girl,  and  that  after  the  fourth  or  fifth 
occasion,  about  July  or  Atigust  of  the  year,  she  became  ill 
from  the  effects  of  the  previous  assaults.  That  this  illness 
manifested  itself  in  nervous  spasms  and  in  other  ways  which 
experts  attempted  to  trace  to  the  treatment  she  had  previously 
suffered  at  the  hands  of  the  defendant.  The  description  here 
given  of  the  circumstances  of  the  first  assault  will  apply  for 
all  practical  purposes  to  the  others.  She  made  no  outcry  on 
any  occasion,  though  she  swears  that  the  offense  was  com- 
mitted against  her  will  and  against  all  the  resistance  she  could 
make  and  vrithout  her  consent.  The  place  where  these 
assaults  were  made  was,  as  she  testified,  when  the  parties  were 
alone  in  the  barn  where  the  plaintiff  had  been  sent  or  had 
been  called  on  some  errand,  but  on  one  occasion  it  took  place 
at  a  considerable  distance  from  the  house  in  an  open  field. 
The  fair  conclusion  from  all  the  evidence  is,  however,  that  an 
outcry  if  made  by  the  plaintiff  would  have  been  heard  by 
some  one.  This  action  was  commenced  some  three  years  after 
the  last  assault,  and  not  till  about  the  time  of  the  bringing  of 
the  suit  did  the  plaintiff  disclose  the  facts  here  related. 
The  defendant  was  a  strong,  powerful  man,  and  all  the  circum- 
stances justified  the  jury  in  believing  that  he  exercised  great . 
influence  and  control  over  her  will,  and  it  appeared  that  at  the 
time  of  each  assault  he  commanded  her  never  to  tell  what 
had  taken  place,  threatening  her  if  she  did,  though  none  of  the 
threats  were  of  a  character  to  warrant  the  belief  that  any 
bodily  harm  was  intended. 

A  motion  for  a  non-suit  and  for  a  dismissal  of  the  complaint 
was  denied  and  the  case  was  submitted  to  the  jury  and  a  ver- 
dict found  for  the  plaintiff.  The  General  Term  has  affirmed 
the  judgment. 

The  learned  trial  judge  charged  the  jury  that  the  plaintiff 
in  order  to  maintain  the  action  must  satisfy  them,  from  all  the 
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proofs,  that  if  the  defendant  had  criminal  connection  with 
her,  that  it  was  accomplished  with  tlie  intent  on  his  part  ta 
effect  his  purpose  in  defiance  of  all  resistance,  and  that  it  took 
place  without  her  consent,  against  her  will  and  tliat  sha 
resisted  to  the  best  of  her  ability,  under  all  the  circumstances. 

There  are  cases  that  seem  to  hold  that  a  civil  action  of  this, 
kind  based  upon  a  charge  such  as  is  set  forth  in  the  complaint 
in  this  action  may  be  maintained  upon  evidence  such  as  might 
not  be  sufficient  to  warrant  a  conviction  upon  a  criminal 
charge  of  rape.  Some  of  these  cases  are  referred  to  in  the 
opinion  of  the  learned  judge  in  the  court  below,  but  it  is- 
unnecessary  to  comment  upon  them  since  we  are  of  the 
opinion  that  the  judgment  in  this  case  must  be  upheld,  if  at 
all,  upon  the  view  of  the  law  given  by  the  trial  judge  to  the 
jury.  Moreover,  we  think  that  this  is  the  correct  rule.  Tha 
principle  was  necessarily  involved  in  the  case  of  Yoimg  v. 
Johnson  (46  Hun,  164),  which  was  affirmed  in  this  court  (123 
N.  Y.  226).  The  point  was  not  discussed  in  the  opinion  when 
that  case  was  here,  but  the  decision  covered  the  question. 

Assuming  this  to  be  a  correct  statement  of  the  law  applica- 
ble to  cases  of  this  character,  the  question  now  arises  whether 
there  was  in  this  case  any  evidence  to  submit  to  the  jury.  It 
is  not  often  that  such  an  assault  is  or  can  be  described  by  a 
female  with  that  complete  fullness  of  detail  with  respect  to- 
every  word  spoken  or  every  fact  and  circumstance  that  may 
enter  into  the  questions  of  consent  or  resistance.  When, 
the  proof  is  given,  as  it  sometimes  is  in  general  terms,  the 
jury  must  still  be  satisfied  that  there  was  no  consent,  and  that 
resistance  was  made  to  the  extent  of  the  woman's  ability* 
What  that  ability  was  must  in  many  cases  depend  not  only 
upon  her  strength  and  power  to  defend  herself  or  make  her- 
self heard,  but  also  upon  the  element  of  fear  when  it  exists. 
The  age,  strength  and  physical  appearance  of  the  parties,  with 
the  manner  in  which  they  testify,  ai*e  elements  of  some 
importance  which  the  jury  may  consider  with  all  the  other 
facts.  The  relation  which  the  parties  bear  to  each  other,  as  in 
this  case,  may  also  be  considered.     Where  on  one  side  we 
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find  extreme  youth,  inexperience  and  dependence  united  with 
the  principle  of  fear  and  obedience,  and  on  the  other,  mature 
age,  great  physical  power  and  dominating  influence  and  con- 
trol over  the  movements  and  will  of  another,  the  question  of 
<K)n8ent  and  resistance  must  be  determined  with  reference  to 
these  conditions. 

When  such  a  case  arises  who  is  to  determine  when,  as  in 
this  case,  the  girl,  in  stating  the  occurrence,  states  that  she  did 
not  consent  and  did  resist  to  the  best  of  her  ability,  whether 
she  tells  the  trutli  or  not  ?  Can  this  court,  after  the  jury  have 
accepted  the  plaintiffs  version  of  the  transaction  and  the 
General  Term  has  approved  the  verdict,  say,  as  matter  of  law, 
that  there  was  no  evidence  for  the  consideration  of  the  jury? 
This,  I  think,  would  be  to  transcend  the  limits  of  our  jurisdic- 
tion as  a  court  of  law,  without  power  to  review  disputed  facts. 
Whatever  we  might  think  of  this  case,  if  we  had  the  power  to 
determine  the  facts,  I  think  we  cannot  say,  as  matter  of  law, 
that  it  was  impossible  for  the  jury  to  take  the  view  of  the  case 
•that  they  did. 

This  court  said,  in  the  case  of  People  v.  Conner  (126  N.  Y. 
2Y8) :  "  When  an  assault  is  committed  by  the  sudden  and 
unexpected  exercise  of  overpowering  force,  upon  a  timid  and 
inexperienced  girl,  under  circumstances  indicating  power  and 
will  of  the  aggressor  to  eflFect  liis  object,  and  an  intention  to 
use  any  means  necessary  to  accomplish  it,  it  would  seem  to 
present  a  case  for  the  jury  to  say  whether  the  fear  naturally 
inspired  by  such  circumstances  had  not  taken  away  or  impaired 
the  ability  of  the  assaulted  party  to  make  effectual  resistance 
to  the  assault." 

If  we  should  attempt  to  determine  the  facts  in  the  case 
ourselves,  it  seems  to  me  that  we  would  be  obliged  to  admit, 
as  a  firat  step,  that  there  was  some  evidence  on  the  part  of  the 
plaintiff  for  our  consideration,  though  we  might  not  be 
inclined  to  believe  it.  But  the  plaintiff's  credibility  was  for 
the  jury.  If  she  told  the  truth  there  was  evidence  upon 
which  to  base  the  verdict. 

We  would  have  very  much  less  hesitation  in  affirming  this 
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judgment  but  for  the  fact  that  there  appears  in  the  record  two 
letters  written  by  the  plaintiff  about  a  month  after  the  date  of 
the  first  assault  to  a  female  friend,  who  produced  them  at  the 
trial.  It  is  impossible  to  read  these  gossiphig  letters,  written 
from  the  defendant's  house,  without  being  impressed  with  the 
fact  that  this  girl  had  then  been  corrupted,  whether  by  the 
defendant  or  by  some  other  evil  influence,  it  is  impossible  to 
say.  The  defendant's  plan  of  defense  necessarily  precluded 
him  from  giving  any  light  on  that  point.  On  the  stand  he 
denied  the  charge  in  general  and  in  every  particular,  and 
hence  he  had  to  satisfy  the  jury  that  the  plaintiff's  story  in 
regard  to  these  several  outrages  upon  her  person,  in  which 
time,  place  and  circumstances  were  given,  were,  after  all, 
nothing  but  pure  invention,  and  that  her  testimony  from 
beginning  to  end  did  not  contain  even  a  single  element  of 
•  truth.  If  it  was  our  duty  to  try  the  facts  and  declare  where 
the  truth  lay,  instead  of  reviewing  the  questions  of  law,  we 
might  hesitate  before  accepting  either  version  of  the  case. 
On  the  plaintiff's  evidence  she  never  made  on  her  part  the 
slightest  advances  that  would  indicate  consent.  The  case,  as 
it  stands,  resolves  itself  into  a  question  of  resistance  on  her 
part  to  the  best  of  her  ability,  and  that,  we  think,  was,  under 
the  pecuUar  circumstances  of  the  case,  for  the  jury. 

Since  the  amendment  of  the  Penal  Code  (§  278)  by  ch.  698 
of  the  Laws  of  1887,  the  acts  charged  against  the  defendant, 
when  committed  upon  a  female  under  sixteen  years  of  age, 
would  amount  to  rape ;  and  while  the  present  case  must  stand 
upon  the  law  as  it  existed  when  the  alleged  assaults  were 
made,  yet  the  reasons  which  induced  the  legislature  to  change 
the  law  cannot  be  ignored  in  our  review  of  the  case.  That 
act  eliminated  the  question  of  consent  or  resistance  from  the 
case  of  an  assault  upon  a  female  under  that  age  on  the  trial 
of  a  criminal  charge.  The  amendment  was  evidently  based 
upon  the  principle  that  consent  or  non-resistance  on  the  part 
of  a  girl  of  tliat  age  was  not  to  be  understood  in  the  same  way 
as  in  the  case  of  like  acts  committed  upon  a  woman  of  more 
mature  years.     The  jury  could  have  taken  the  same  view  of 
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this  case.  The  circumstances  of  the  various  assaults  extend- 
ing over  the  period  of  a  year,  and  tlie  failure  of  the  giri  to 
make  any  disclosures  for  so  long  a  time,  tended  to  cast  sus- 
picion upon  her  testimony  upon  the  point  of  consent  and 
resistance.  If  this  was  a  criminal  case  where  the  prosecution 
is  bound  to  prove  the  charge  beyond  a  reasonable  doubt,  the 
appeal  would  be  entitled  to  prevail.  But  here  a  preponder- 
ance of  proof  is  sufficient.  {People  v.  Brigga^  11-t  N.  Y.  56.) 
Whether  there  was  such  a  preponderance  depended  to  a  great 
extent  upon  the  credibility  to  be  given  to  the  plaintiffs  testi- 
mony, and  this  was  a  question  for  the  jury.  It  was  also  a 
question  that  the  trial  judge  could  have  dealt  with  after  the 
verdict  or  the  General  Term  upon  appeal.  The  case  having 
passed  these  stages,  this  court  has  no  power  to  set  aside  the 
verdict  unless  it  can  say  either  that  there  is  no  evidence  at  all 
or  not  more  than  a  scintilla.  We  cannot  do  that  without  • 
assuming  functions  that  have  not  been  conferred  upon  the 
court,  and  so,  we  think  the  judgment  must  be  affirmed. 

Andkews,  Ch.  J.,  Finch  and  Gray,  J  J.,  concur ;  Peck- 
ham  and  Bartlett,  JJ.,  dissent  on  the  ground  that  there  was 
not  suflBcient  evidence  in  regard  to  the  girl's  resistance  to  g# 
to  the  jury ;  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 


In  the  Matter  of  the  Claim  for  a  Ring  of  Mary  L.  Vak 
Slooten,  Respondent,  v.  Edward  Dodge,  as  AdministratOE, 
etc.,  Appellant. 

Under  the  provisioDS  of  the  Revised  Statutes  (3  R.  S.  88,  §  86),  providing 
for  the  reference  of  disputed  claims  against  the  estate  of  a  deceased  per- 
son, a  claim  could  only  be  the  subject  of  an  agreement  with  an  execu- 
tor for  a  reference  which  existed  as  such  against  the  deceased,  and  was 
one  for  which  his  estate  had  become  answerable,  and  the  executor  could 
not,  by  offering  to  refer  a  claim  presented,  waive  these  essential  pre- 
requisites of  the  statute. 

An  executor  cannot  subject  the  estate  in  his  hands  for  administration  to  a 
new  liability,  either  by  his  contracts  or  by  his  wrongful  act. 
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A  claim  against  the  estate  of  D. ,  deceased,  was  presented  to  the  executors 
under  said  statutory  provisions,  for  a  diamond  ring,  which  the  claimant 
alleged  the  testator  had  given  to  her,  and  which,  at  the  request  of  the 
executor,  she  had  handed  to  him  for  inspection,  but  he  refused  to  return 
it,  claiming  that  it  belonged  to  the  estate.  The  claim  was  disputed  by 
the  executor,  and,  upon  his  offer  to  refer,  a  reference  was  consented  to 
and  ordered,  and,  upon  evidence  sustaining  the  claimant's  averments, 
the  referee  reported  in  favor  of  the  claimant,  the  report  was  confirmed  and 
judgment  entered.  Held,  error;  that,  as  no  claim  against  the  deceased 
was  established,  no  recovery  could  be  had. 

In  re  Van  Slooten  v.   Wlieeler  (76  Hun,  55),  reversed. 

(Argued  February  28,  1895;  decided  March  12,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  12,  1894,  which  affirmed  a 
judgment  in  favor  of  claimant  entered  upon  an  order  con- 
firming the  report  of  a  referee. 

The  nature  of  this  proceeding  and  the  facts,  so  far  as 
material  are  stated  in  the  opinion. 

H,  B,  Huhbard  for  appellant.  There  is  no  basis  for  the 
maintenance  of  this  proceeding  against  the  estate  of  the  testa- 
tor. {Godding  v.  Porter,  17  Abb.  Pr.  374 ;  Smith  v.  Pat- 
tan,  9  Abb.  [N.  S.]  205 ;  2  E.  S.  chap.  6,  tit.  3,  art.  2,  §§  34- 
39 ;  Code  Civ.  Pro.  §  2718.)  In  any  view  of  the  facts,  the 
referee  erred  in  finding  that  the  claimant  was  entitled  to^  judg- 
ment against  Charles  H.  Wheeler,  as  executor  of  the  estate  of 
Harry  E.  Dodge,  and  in  refusing  to  find  the  conchisions  of 
law  proposed  by  the  defendant.  {Ferrin  v.  Myrick,  41  N. 
Y.  315;  Barry  v.  Lamhert,  98  id.  308;  Sehmittlaer  v. 
Simon,  101  id.  554 ;  Stanton  v.  King,  76  id.  585  ;  Gary  v. 
Gregory,  6  J.  &  S.  127.) 

Merritt  E,  Haviland  for  respondent.  There  was  a  valid 
gift  of  the  ring  by  the  deceased  to  claimant  inter  vivos, 
{BedeU  v.  Carll,  33  N.  Y.  581 ;  Curry  v.  Potoers,  70  id.  217 ; 
Troto  V.  Shannon,  78  id.  450;  Beaver  v.  Beaver,  117  id. 
428.)     The  evidence  of  claimant's  six  witnesses,  which  con- 
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clusively  established  the  gift,  stands  uncontradicted  and  unim- 
peached  in  the  slightest  particular,  and  the  referee  very  prop- 
erly gave  due  weight  to  their  evidence.  {Elwood  v.  TT.  TJ. 
T.  Co.,  45  N.  Y.  553 ;  Lamer  v.  Meeker,  25  id.  363.)  The 
executor  is  liable  in  his  representative  capacity  as  well  as 
individually,  for  the  reason  that  the  estate  received  the  benefit 
of  the  ring  as  an  asset.  ( Wall  v.  KeUogy,  16  N.  Y.  385 ; 
Story  Eq.  Juris.  §  .7^6 ;  Simpson  v.  Snyder,  54  Iowa,  558 ; 
Steele  v.  McDowell,  9  S.  &  M.  193  ;  Conger  v.  Atwood,  28 
Ohio  St.  140  ;  Francisco  v.  Fitch,  25  Barb.  122  ;  People  v. 
Ilueston,  32  Hun,  56.)  The  reference  herein  having  been 
made  on  consent,  it  is  too  late  for  the  estate  to  question  the 
power  of  the  referee  to  pass  upon  the  controversy.  {Masten 
V.  Buddington,  18  Hun,  106 ;  Adains  v.  Brady,  67  id.  522.) 

Gkay,  J.  This  respondent  presented  a  claim  against  the 
executor  of  the  estate  of  Harry  E.  Dodge,  deceased,  for  a 
diamond  ring  of  tlie  value  of  not  less  than  $500,  which,  she 
alleged,  the  testator  had  given  to  her  and  which,  after  his 
death,  at  the  request  of  the  executor,  she  had  handed  to  him 
for  inspection.  She  alleged  that  he  had  refused  to  return  it 
to  her,  upon  the  ground  that  it  belonged  to  the  estate  of  the 
deceased.  The  executor  disputed  tlie  validity  of  the  claim 
and,  upon  liis  oiler  to  refer  the  same,  a  reference  was  con- 
sented to  and  ordered.  The  referee  reported  in  favor  of  the 
claimant.  His  report  was  confirmed  at  the  Special  Term  and 
a  motion  to  set  it  aside  and  for  a  new  trial  was  denied.  Upon 
appeal,  the  General  Term  affirmed  the  judgment  and  the 
order ;  but  by  a  divided  court,  Mr.  Justice  Cullex  dissenting 
from  his  associates  upon  the  ground,  substantially,  that,  as  no 
claim  against  the  deceased  had  been  established,  no  recovery 
could  be  had  in  such  a  proceeding.  I  think  his  was  quite  the 
correct  view  of  the  case.  I  think  that  the  findings  of  the 
referee,  that  the  deceased  in  his  lifetime  had  given  the  ring  to 
the  claimant  and  had  delivered  it  to  her  with  the  intention 
that  she  should  possess  it,  were  in  accord  with  the  evidence  in 
SiCKELS — YoL.  C.  42 
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the  case.  There  is  but  little  evidence  from  which  a  contrary 
inference  could  be  made.  That  being  the  case  and  the  claim 
ant  having  shown  that  she  had  lost  possession  of  the  ring 
solely  through  the  act  of  Mr.  Wheeler,  who  was  the  executor, 
it  is  difficult  to  understand  how  such  a  proceeding  as  this 
could  be  maintained.  The  finding  of  the  referee,  with  respect 
to  the  claimant's  loss  of  possession  of  the  ring,  was  as  follows : 
"  That  shortly  after  the  death  of  said  Harry  E.  Dodge,  the 
claimant  delivered  said  diamond  ring  to  said  Charles  H. 
Wheeler  as  executor,  at  his  request,  but  not  intending  to,  nor 
did  she  thereby  release  or  transfer  her  right  and  title  thereto, 
as  owner."  It  seems  that  upon  the  occasion  of  a  certain 
interview  between  the  executor  and  the  claimant,  a  short  time 
after  the  testator's  death,  he  asked  for  and  obtained  the 
ring  from  her ;  either,  according  to  her  account,  upon  the 
pretext  that  he  wished  to  inspect  it ;  or,  according  to  his 
account,  upon  his  request  that  she  should  give  it  to  him 
for  the  purpose  of  having  it  inventoried.  The  conflict 
of  evidence  upon  the  manner  in  which  Mr.  Wheeler, 
the  executor,  had  acquired  the  ring,  is  not  very  mate- 
rial and  the  referee  has  settled  it  by  the  finding  above 
mentioned.  The  difficulty  with  the  recovery  in  this  case  is, 
as  Mr.  Justice  Cullen  has  pointed  out,  that  this  is  a  special 
proceeding  and  is  maintainable  solely  by  virtue  of  the  pro- 
visions of  the  statute  ;  which,  at  the  time  of  the  agreement  to 
refer,  were  contained  in  the  Kevised  Statutes  (2  R.  S.  2561, 
2562).  Those  provisions  prescribe  a  publication  by  the  execu- 
tor or  administrator  of  a  notice,  requiring  all  persons  having 
claims  against  the  deceased  to  exhibit  the  same,  at  a  place  and 
time  specified,  and  authorize  him,  if  he  doubt  the  justice  of 
any  such  claim,  to  enter  into  an  agreement  in  writing  with  the 
claimant  to  refer  the  matter  in  controversy.  It  is  obvious 
that  a  claim  could  only  be  the  subject  of  an  agreement  for  a 
reference  with  an  executor,  if  it  existed  as  such  against  the 
deceased,  and  was  one  for  which  his  estate  had  become  answer- 
able and  which,  therefore,  would  devolve  upon  his  executor 
or  administrator  by  virtue  of  the  representative  nature  of  his 
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oflSce.  If  this  ring  belonged  to  the  claimant  by  gift  from  the 
testator  in  Ids  lifetime,  its  subsequent  taking  by  Wheeler,  who 
was  his  executor,  conld  not  create  a  claim  against  the  deceased. 
The  claimant  never  had  any  claim  against  the  deceased  and 
when  Wheeler  took  it,  he  did  so  as  the  individual  and,  as  the 
individual,  could  be  made  responsible  in  a  proper  proceeding 
for  the  consequences  of  his  act. 

It  was  supposed  at  the  General  Term,  by  the  learned 
justices  who  concurred  in  affirming  the  recovery,  that  authority 
for  the  maintenance  of  such  a  claim,  as  against  the  executor, 
could  be  found  in  the  following  two  cases  :  Wall  v.  Kellogg^ % 
JExecutors  (16  N.  Y.  385),  and  De  Valengin^s  Administrators 
V.  Duffy  (14  Peters,  U.  S.  282.)  I  cannot  so  read  these  cases. 
In  Wall  V.  Kellogg'' s  Executors^  the  testator,  by  his  will,  had 
given  a  power  of  sale  to  his»executors  and  they,  acting  under 
the  power  of  sale,  sold  certain  lands  ;  the  title  to  which  was, 
in  fact,  only  held  by  the  testator  as  a  naked  trustee  for  the 
plaintiff  and  another.  The  plaintiff  was  always  equitably 
entitled  to  a  conveyance  of  them,  upon  the  payment  of  certain 
moneys.  The  executors  by  selling  the  lands  to  a  third  person, 
who  bought  in  good  faith  and  without  notice,  had  deprived 
themselves  of  the  power  of  performing  specifically  their 
testator's  agreement  to  convey  the  lands  to  the  plaintiff.  The 
action  was,  therefore,  held  to  be  maintainable  against  the 
executors,  and  the  estate  having  received  the  benefit  of 
the  purchase  money  paid  for  the  lands,  it  was  equitably  charge- 
able with  the  sum  which  the  plaintiff  had  been  obliged  to  pay 
to  protect  his  interest  in  them.  In  the  case  of  De  Valengin^s 
Administrators  v.  Duffy^  De  Valengin  was  the  bailee  of  cer- 
tain goods  shipped  by  Duffy,  which  were  captured  by  the 
Brazilian  government.  De  Valengin  prosecuted  a  claim 
against  that  government  for  remuneration,  but  died  before 
receiving  any  thing  upon  it.  After  his  death  the  Brazilian 
government  made  compensation  to  De  Valengin's  administra- 
tors. Duffy  sued  the  administrators,  as  such,  for  the  moneys 
they  had  so  received.  The  action  was  held  maintainable, 
because  De  Valengin's  administrators  had  received  the  money* 
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as  adminiBtrators ;  and  the  case  was  likened  to  that  of  a  fac- 
tor, who  dies  after  the  sale  of  his  principal's  property  and 
before  the  receipt  of  the  money.  This  principle  was  laid 
down  in  the  opinion  :  "  Whatever  property  or  money  is  law- 
fully recovered  or  received  by  the  executor  or  administrntor, 
after  the  death  of  the  testator  or  intestate,  in  virtue  of  his 
representative  character,  he  holds  as  assets  of  the  estate,  and 
he  is  liable  therefor,  in  such  representative  character,  to  the 
party  who  has  a  good  title  thereto."  In  each  of  those  cases 
the  liability  of  the  executors,  or  of  the  administrators,  as  such, 
existed  because  of  transactions  to  which  the  deceased  had 
been  a  party  and  because  his  estate  had  become  chargeable 
with  a  liabiUty  which  he  was  under,  or  would  have  been  under, 
if  he  had  lived.  An  executor  cannot  subject  the  estate  in  his 
hands  for  administration  to  some  new  liability,  either  by  his 
contract,  or  by  his  wrongful  act.  In  the  present  case,  what- 
ever claim  this  claimant  had,  because  of  the  taking  of  the  ring 
from  her  possession  by  Mr.  Wheeler,  was  against  him  indi- 
vidually and  in  no  sense  against  him  in  his  executorial 
capacity. 

It  was  said,  in  the  opinion  of  the  majority  at  the  General 
Term,  that  "  no  harm  can  be  done  by  the  executor  delivering 
it  back  to  the  plaintiff,"  and  the  argument  in  support  of  the 
proceeding  would  seem  to  be  that,  as  it  is  neither  a  claim  on  a 
contract,  nor  a  claim  for  damages,  but  simply  a  claim  for  the 
restoration  of  the  ring  to  the  claimant,  the  case  falls  'without 
the  ordinary  rule.  I  fail  to  see  any  force  in  the  suggestion. 
The  result  has  been  to  impose  costs  upon  this  estate,  amount- 
ing to  upwards  of  $700;  and  to  that  extent  to  unlawfully 
diminish  the  assets  of  the  estate.  Upon  what  legal  theory,  or 
upon  what  authority,  shall  the  estate  be  made  to  pay  this  large 
sum  of  costs,  which  has  rolled  up  in  defending  the  executor's 
act  ?  I  know  of  none.  The  executor  could  not,  by  offering 
to  refer  the  claim,  waive  the  essential  prerequisite  of  the  stat- 
ute that  the  claim  must  have  been  one  against  the  deceased, 
which  had  accrued  in  his  life,  or  which  would  have  accrued 
against  him,  had  he  lived. 
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The  judgment  appealed  from  should  be  reversed  and  an 
order  entered  dismissing  the  proceeding,  with  costs  in  all  the 
courts  to  the  appellant  against  the  respondent. 

All  concur. 

Judgment  accordingly. 


Thomas  Jones,  as  Receiver,  etc.,  Respondent,  v.  Ferdinand 
S.  M.  Blun  et  al.,  Appellants. 

Where  a  temporary  receiver,  appointed  in  an  action  to  sequestrate  the 
property  of  a  corporation,  has  duly  executed  and  filed  the  requisite 
bond,  and  thereafter,  under  the  judgment  in  the  action,  is  continued 
as  permanent  receiver,  while  a  further  bond  may  be  exacted  in  the 
discretion  of  the  court,  he  is  under  no  obligation  to  furnish  it  until 
required  to  do  so,  and  his  failure  to  do  so  does  not  affect  his  power  to 
act  as  permanent  receiver. 

Although  a  partnership  may  be  regarded  as  a  legal  entity  for  certain 
purposes,  this  fiction  may  not  be  invoked  to  shield  one  of  the  co- part- 
ners who  is  a  stockholder,  in  a  corporation,  from  the  effect  of  a  statute 
forbidding  a  preference  to  the  stockholder,  or  to  enable  him  to  do  as  a 
partner  that  which  the  law  prohibits  him  from  doing  as  an  individual. 

In  an  action  brought  by  a  receiver  of  the  H.  &  T.  M.  Co..  a  manufac- 
turing corporation,  to  set  aside  certain  transfers  alleged  to  have  been 
made  by  the  corporation  to  the  defendants,  one  of  whom  was  a  stock- 
holder of  said  corporation,  in  violation  of  the  statutory  provisions  (1  R. 
S.  603,  §  4)  prohibiting  the  transfer  by  a  corporation  after  it  has 
"refused  the  payment  of  its  notes  or  other  evidences  of  debt,"  of  any 
of  its  property  or  choses  in  action  to  a  stockholder,  in  payment 
of  a  debt,  the  defendants  claimed  that  the  judgment  of  sequestration 
and  the  appointment  of  plaintiff  was  without  jurisdiction  and  void. 
These  facts  appeared:  Plaintiff  was  appointed  receiver  in  an  action 
brought  by  a  creditor  against  the  corporation  to  sequestrate  its  property. 
That  action  was  based  upon  a  judgment  recovered  against  the  corpora- 
tion in  the  City  Court  of  Auburn,  which  was  set  forth  in  the  complaint; 
the  corporation  did  not  do  business  and  was  not  located  in  that  city. 
Held,  that  the  allegations  in  the  complaint  in  the  former  action  presented 
the  question  as  to  whether  the  City  Court  had  jurisdiction,  and  if 
the  court  erred  in  its  determination,  it  was  a  judicial  error  to  be  cor- 
rected on  appeal  therein,  and  the  judgment  of  sequestration  could  not 
be  attacked  collaterally  ;  and  that  this  was  a  collateral  attack. 

Defendants  were  co-partnera.  Defendant  B.  was  a  stockholder  in  said  cor- 
poration; after  it  had  refused  the  payment  of  its  evidences  of  debt,  it 
transferred  to  defendants'  firm,  in  payment  of  a  debt  due  to  the  firm,  au 
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indebtedness  to  it  of  another  corporation.  JEkld,  that  the  transfer  was 
within  the  prohibition  of  the  statute,  and  so  was  void;  and  that  plain- 
tiff was  entitled  to  recover  the  moneys  collected  by  defendants'  firm  oa 
the  claim  so  transferred. 

(Argued  March  1,  1895;  decided  March  13,  1895.) 

Appeal  from  judgment  of  the  Q-eneml  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1894,  wliich  afiirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J?.  T.  Wright  for  appellants.  The  plaintiff  is  not  entitled 
to  a  judgment  against  the  defendants.  {Menagh  v.  White- 
well,  52  N.  Y.  146  ;  Bulger  v.  liosa,  119  id.  450 ;  Coate  v. 
Donnelly  94  id.  168 ;  Bank  of  Buffalo  v.  Thompson,  121  id. 
280.)  The  defendants  are  not  liable  under  the  last  clause  of 
the  section  under  which  this  action  is  brought,  for  the  reason 
that  there  was  never  any  transfer  or  assignment  to  them  of 
property  in  contemplation  of  the  insolvency  of  the  company. 
{Hayes  v.  Beardsley,  136  X.  Y.  299 ;  Paulding  v.  G,  S.  Co., 
94  id.  334 ;  Butcher  w,  L  &  T,  N,  Bank,  59  id.  5 ;  Parish 
V.  Wheeler,  22  id.  494 ;  Curtis  v.  T^avit,  15  id.  9 ;  Rudd  v. 
Rohinson,  126  id.  113.)  The  court  should  have  permitted  the 
defendants  to  show  that  the  judgment  of  sequestration  and 
appointment  of  the  plaintiff  as  receiver  of  the  Rheubottom  & 
Teall  Manufacturing  Company  is  void  ;  that  the  court  obtained 
no  jurisdiction  of  the  subject-matter  therein,  or  power  to  pro- 
ceed therein,  because  there  was  no  judgment  upon  which  to 
found  the  same.  {Hubbard  v.  N,  P,  Ins,  Co.,  11  How.  Pr. 
149,  151 ;  Conroe  v.  N,  P.  Ins,  Co,,  10  id.  403,  405 ;  O.  S. 
Factory  v.  Dolloway,  21  N.  Y.  449 ;  W,  T,  Co,  v.  Scheu,  19 
id.  408  ;  U,  S,  Co,  v.  City  of  Buffalo,  82  id.  351 ;  Phillips 
V.  B.  L,  Co,,  21  Atl.  Rep.  640,  641 ;  Carpenter  v,  W,  A.  B. 
Co,,  32  Fed.  Rep.  434,  435  ;  Reif snider  v.  A,  I,  P,  Co.,  45 
id.  433  ;    Barrett  v.  C.  <&  L,  H,  R,  R,   Co,,  4  Hun,  114; 
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Becker  v.  Gardner,  124  N.  Y.  334;  Code  Civ.  Pro.  §§  1784, 
1788,  2439 ;  Fergusoii  v.  Crawford,  70  N.  Y.  253 ;  ColweU 
V.  G.  iT.  Bank,  119  id.  408 ;  Morrow  v.  Freeman,  61  id.  515, 
518,  521  ;  Bullymore  v.  Cooper,  64  id.  236  ;  Smith  v.  Reed, 
134  id.  568,  571 ;  Adams  v.  S,  <&  W.  R,  R,  Co.,  10  id.  328 ; 
CoU  V.  M.  L  Co.,  133  id.  164;  O'Brien  v.  MoCann,  58  id. 
373 ;  Milbank  v.  Jones,  141  id.  340.) 

F.  C.  Aikeii  for  respondent.  The  appellants  attempted  to 
attack  the  judgment  of  sequestration  and  order  appointing  the 
receiver  collaterally,  as  without  jurisdiction.  This  question 
has  already  been  decided  by  tliis  court  adversely  to  the  appel- 
lants. {Hunting  v.  Blun,  143  N.  Y.  511 ;  Bangs  v.  Duck- 
enfield,  18  id.  592 ;  Fisher  v.  Hepburn,  48  id.  53 ;  Whittle- 
sey V.  Frantz,  74  id.  456 ;  A.  Ins.  Co.  v.  Barnard,  96  id. 
525  ;  Potter  v.  M.  Bank,  28  id.  641 ;  Moeschler  v.  Lockte, 
12  K.  Y.  S.  R.  855  ;  Andrews  v.  MolUr,  37  Hun,  480.)  The 
appellants  contend  that  the  plaintiflE  has  not  filed  a  bond  as 
l)ermaneut  receiver.  We  answer  that  the  plaintiff  qualified 
as  temporary  receiver  and  was  empowered  by  the  order 
appointing  him  such  temporary  receiver  to  maintain  this 
action,  and  that  it  was  not  necessary  to  refile  that  bond  or 
another.  (Code  Civ.  Pro.  §  1788  ;  Whiteside  v.  Pendergast, 
2  Barb.  Ch.  471 ;  Morgan  v.  Potter,  17  Ilun,  403.)  Plain- 
tiff has  a  good  cause  of  action  and  defendants  are  liable.  (1  R. 
S.  chap.  18,  tit.  4,  §4;  Bank  of  Buffalo  \ .  Thompson,  121 
N.  Y.  280 ;  N.  Bank  v.  Tarlox,  38  Hun,  57;  Bradner  v. 
Strong,  89  X.  Y.  299  ;  Palmer  v.  Scott,  68  Ala.  380  ;  Sheldon 
V.  Clifton,  23  How.  [U.  S.]  172;  Throop  v.  H.  Co.,  125  N. 
Y.  530 ;  Fnox  v.  Baldwin,  80  id.  610.) 

Bartlett,  J.  This  action  is  brought  to  set  aside  certain 
transfers  made  by  the  Rheubottom  &  Teall  Manufacturing 
Company  to  the  firm  of  F.  S.  M.  Blun  &  Co.,  on  the  ground 
that  defendant  Blun  was  a  stockholder  of  said  corporation 
and  that  the  transactions  attacked  were  after  the  corporation 
had  refused  the  payment  of  its  notes  or  other  evidences  of 
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debt,  and  were,  therefore,  prohibited  by  statute.  (1  R.  S. 
603,  §  4;  Banks  &  Bros.  8th  edition,  vol.  3,  p.  1729.) 

The  plaintiff  recovered  at  Special  Term  and  the  General 
Tenn  affirmed  the  judgment. 

A  preliminary  point  is  raised  by  the  appellaijts  to  the  effect 
that  the  judgment  of  the  Supreme  Court  sequestrating  the 
property  of  the  Eheubottom  &  Teall  Manufacturing  Com- 
pany and  appointing  the  plaintiff  receiver  of  its  property  is 
void. 

This  contention  rests  on  the  allegation  that  the  Supreme 
Court  suit  is  based  upon  a  judgment  recovered  against  the 
corporation  in  the  City  Court  of  Auburn,  and  that,  as  matter 
of  fact,  the  latter  court  had  no  jurisdiction  of  the  corporation, 
as  it  did  not  do  business  and  was  not  located  in  the  city  of 
Auburn. 

The  defendant  Ferdinand  S.  M.  Blun  was  sued  by  Frank 
M.  Hunting,  as  assignee  of  certain  employees  of  this  corporar 
tion,  and  in  that  action  Blun  sought  to  attack  the  validity  of 
the  judgment  of  the  Supreme  Court  in  the  sequestration  suit 
on  the  same  ground  as  above  stated. 

This  court  held  {Hunting  v.  Blun^  143  K  T.  511)  that 
the  complaint  in  the  sequestration  action  fairly  alleged  all  that 
was  needed  to  authorize  the  judgment  of  the  court.  Judge 
Finch  says : 

"  It  avers  the  recovery  of  a  judgment  against  the  corpora- 
tion In  the  Auburn  City  Court,  the  docket  of  that  judgment 
in  the  Cayuga  county  clerk's  office,  the  issue  of  an  execution 
and  the  return  of  the  same  unsatisfied. 

"  Those  allegations  presented  a  case  over  which  the  juris- 
diction of  the  court  was  unquestionable. 

"They  were  sufficient  to  invoke  and  require  a  judicial 
determination  whether  they  were  true  or  not  and  whether 
sequestration  should  follow.  It  may  be  that  the  court  erred 
in  regarding  the  City  Court  judgment  as  valid. 

"  That  was  a  question  of  law  for  the  court  to  decide,  and 
its  error,  if  it  made  one,  was  a  judicial  error  to  be  corrected 
by  an  appeal." 
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Judge  Finch  then  goes  on  to  point  out  that  this  court  held 
in  Whittlesey  v.  Frantz  (74  N.  Y.  457)  that  the  judgment 
of  sequestration  could  not  be  collaterally  attacked  for  error  in 
the  proofs  on  which  it  rested. 

In  the  case  at  bar  the  learned  counsel  for  the  defendants 
seeks  to  avoid  the  effect  of  our  decision  in  the  HuntiTig  case 
by  claiming  that  the  attack  here  made  upon  the  judgment  of 
sequestration  is  not  collateral  and  that  the  question  of  ita 
validity  is  directly  in  issue. 

We  regard  this  view  of  the  situation  as  unsound,  this  court 
having  decided  that  the  judgment  of  sequestration  is  valid 
until  reversed  on  appeal. 

When  the  receiver,  appointed  under  this  valid  judgment, 
sues  to  recover  the  assets  of  the  corporation  and  the  defend^ 
ants  seek  to  assail  the  judgment  it  is  a  collateral  attack  and 
one  the  law  will  not  tolerate. 

A  further  objection  is  made  to  the  receiver's  power  to  sue 
on  the  ground  that  he  was,  before  judgment,  appointed  tem- 
porary receiver  and  as  such  duly  executed  his  bond,  but  failed 
to  furnish  a  new  bond  when  by  the  judgment  of  the  court  he 
was  continued  as  permanent  receiver. 

It  is  undoubtedly  true,  as  a  general  rule,  tliat  a  receiver  before 
interfering  with  the  assets  must  furnish  his  bond.  In  the  case 
at  bar  no  such  question  is  presented. 

The  judgment  recites  that  Thomas  Jones,  heretofore 
appointed  the  receiver  of  the  corporation,  is  hereby  continued 
as  the  permanent  receiver. 

The  court  is  thus  dealing  with  its  own  officer  in  charge  of 
assets  and  with  his  bond  on  file. 

If  a  further  bond  were  deemed  proper  the  court  had  ample 
power  to  direct  it  to  be  given. 

Section  1788  of  the  Code  of  Civil  Procedure  provides  that 
where  a  temporary  receiver  is  continued  by  final  judgment 
he  is  a  permanent  receiver  and  has  the  powers  and  authority 
and  is  subject  to  the  duties  and  liabilities  imposed  upon  a 
receiver  appointed  in  proceedings  for  the  voluntary  dissolution 
of  a  corporation. 
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The  appointment  of  a  receiver  in  proceedings  for  the  volun- 
tary dissolution  of  a  corporation  is  provided  for  by  section 
2429  of  the  Code  of  Civil  Procedure,  and  the  matter  of  the 
receiver's  bond  is  regulated  by  the  Revised  Statutes  (2  R.  S. 
468,  §66). 

That  section  provides  that  the  receiver  shall  give  such 
security  to  the  people  of  this  state  as  the  court  shall  direct. 

When  the  court  continues  in  office  its  receiver  already  in 
possession  of  the  assets,  with  his  bond  duly  executed  and  on 
the  files,  it  is  fair  to  assume  that  the  security  is  deemed  satis- 
factory if  a  further  bond  is  not  required. 

In  the  case  before  us,  the  temporary  receiver  was  author- 
ized to  sue  by  order  of  the  court,  and  the  final  judgment 
re-affirmed  the  order. 

We,  therefore,  hold  the  receiver  entitled  to  sue,  and  that, 
while  a  further  bond  may  be  exacted  in  the  discretion  of  the 
court  appointing  him,  he  is  under  no  obligations  to  furnish 
additional  security  until  required  to  do  so. 

This  brings  us  to  the  merits  of  the  controversy.  Among  a 
large  number  of  facts  found  by  the  Special  Term,  the  follow- 
ing are  material  to  the  case  as  presented  on  this  appeal : 

The  Rheubottom  &  Teall  Manufacturing  Company  was 
incorporated  under  the  act  of  1848,  and  the  defendant  Fer- 
dinand S.  M.  Blun  was  a  stockholder. 

The  plaintiff  was  appointed  by  the  Supreme  Court,  in 
sequestration  proceedings,  the  receiver  of  this  corporation. 

The  defendants  were  co-partners  doing  business  in  the  city 
of  New  York  under  the  firm  name,  "  F.  S.  M.  Bhm  &  Co." 
Blun  was  entitled  to  seventy  per  cent  of  the  profits  of  his  firm. 

The  defendant  Sigmund  Bendit  was  not  a  stockholder  in 
the  corporation,  nor  was  the  firm  as  such. 

The  corporation  refused  the  payment  of  its  notes  or  other 
evidences  of  debt  on  or  about  October  10th,  1890,  and  con- 
tinued so  to  do  until  judgment  was  entered  against  it. 

A  corporation  known  as  the  American  Clasp  &  Steel  Com- 
pany was  indebted  to  the  Rheubottom  &  Teall  Manufacturing 
Company  for  goods  sold.  The  defendant  Blun  was  the  treas- 
urer of  the  American  Clasp  &  Steel  Company. 
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After  the  Kheubottoin  &  Teall  Manufacturing  Company 
had  refused  tlie  payment  of  its  notes  or  other  evidences  of 
debt,  it  transferred  to  the  defendants  on  several  occasions 
money  due  to  it  from  the  American  Clasp  &  Steel  Company 
for  the  payment  of  its  indebtedness  to  the  defendants. 

The  receiver  seeks  to  recover  the  money  so  received  by  the 
defendants  on  the  ground  that  it  is  in  violation  of  the  statute. 
(1  R.  S.  603,  §  4 ;  Banks'  8th  ed.  vol.  3,  p.  1729.)  The  stat- 
ute reads  as  follows : 

"  §  4.  Whenever  any  incorporated  company  shall  have 
refused  the  payment  of  any  of  its  notes,  or  other  evidences  of 
debt,  in  specie,  or  lawful  money  of  the  United  States,  it  shall 
not  be  lawful  for  such  company,  or  any  of  its  officers,  to  assign 
or  transfer  any  of  the  property  or  choses  in  action  of  such 
company,  to  any  officer  or  stockliQlder  of  such  company, 
directly  or  indirectly,  for  the  payment  of  any  debt ;  and  it 
shall  not  be  lawful  to  make  any  transfer  or  assignment  in 
contemplation  of  insolvency  of  such  company,  to  any  person 
or  persons  whatever  ;  and  every  sucli  transfer  and  assignment 
to  such  officer,  stockholder  or  other  person,  or  in  trust  for 
them  or  their  benefit,  shall  be  utterly  void." 

The  learned  trial  court  refused  to  find  that  these  transfers 
were  made  in  contemplation  of  insolvency  under  the  latter 
part  of  the  section  quoted,  but  held  it  to  be  a  transfer  by  the 
company  to  a  stockholder  for  the  payment  of  a  debt.  The 
question  of  whether  the  transfer  was  made  in  contemplation 
of  insolvency,  which  the  appellants'  counsel  has  argued  with 
much  earnestness,  is  wholly  immaterial  as  the  case  is  now 
presented. 

The  court  below  has  decided  that  the  Eheubottom  &  Teall 
Manufacturing  Company,  after  it  had  refused  the  payment  of 
certain  of  its  notes  or  other  evidences  of  debt,  transferred  to 
defendant  Blun,  one  of  its  stockholders,  money  of  the  company 
for  the  payment  of  a  debt.  This  transfer  the  statute  declares 
to  be  void  whether  made  directly  or  indirectly  to  the  stock- 
holder or  other  person  in  trust  for  him  or  for  his  benefit. 

The  appellants  insist  that  the  statute  has  no  application  for 
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the  reason  that  the  money  was  paid  by  the  corporation  through 
the  American  Clasp  &  Steel  Company  to  the  defendants  to 
pay  debts  due  to  the  defendants'  firm  and  that  the  firm  and 
defendant  Bendit  are  not  stockholders. 

It  is  found,  as  already  stated,  that  defendant  Blun,  who  is  a 
stockholder,  is  interested  to  the  extent  of  seventy  per  cent  in 
the  profits  of  the  firm. 

This  defense  cannot  be  maintained,  as  the  payment  of  the 
money  to  the  firm  was  indirectly  for  the  benefit  of  Blun  and 
void  under  the  statute. 

The  object  of  the  statute  is  clear.  It  is  intended  to  protect 
the  general  creditors  and  prevent  officers  and  stockholders  of 
corporations,  who  happen  to  be  creditors  of  the  company, 
securing  to  themselves  a  preference  after  the  company  has 
refused  the  payment  of  its  notes  or  other  evidences  of  debt. 

There  is  no  such  potency  in  the  entity  known  as  a  (;o-part- 
nership  as  to  shield  a  stockholder  of  a  corporation  from  the 
penalty  denounced  by  this  statute  because  he  happens  to  be  a 
member  of  a  firm  and  thus  allow  him  to  secure  to  himself  a 
preference  of  his  claim  against  a  corporation. 

If  his  co-partner,  who  is  not  a  stockholder,  is  injured  by  the 
enforcement  of  the  statute,  it  may  be  a  matter  for  adjustment 
between  themselves,  but  offers  no  reason  for  suspending  the 
operation  of  the  statute. 

If  the  contrary  doctrine  were  to  prevail  it  would  result  in 
the  officers  and  stockholders  of  corporations  securing  to  them- 
selves indefinite  preferences  by  forming  partnership  relations 
in  which  the  interest  in  the  firm  profits  of  the  partner  not  a 
stockholder  would  be  only  nominal. 

The  statute  is  carefully  drawn,  so  as  to  prevent  all  indirect 
as  weU  as  direct  assignments  or  transfers  of  property  of  a  cor- 
poration to  its  officers  or  stockholders. 

This  court  held,  {Knox  v.  Baldwin^  80  N.  Y.  610)  that 
where  a  manufacturing  corporation  is  indebted  to  a  firm,  one 
member  of  which  is  a  trustee  of  the  corporation,  neither  the 
members  of  the  firm  jointly,  nor  the  otlier  members  to  whom 
the  trustee  has  transferred  his  interest,  can  maintain  an  action 
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against  another  trustee  for  failure  to  tile  tbe  annual  report, 
nor  hold  him  as  a  stockholder  until  stock  is  paid  up  and  cer- 
tificate tiled. 

This  was  for  the  reason  that  the  creditor  trustee  being 
equally  with  the  other  trustees  charged  with  the  duty  of  see- 
ing to  it  that  the  annual  report  is  made  and  the  certiticate  of 
paid-up  stock  is  filed,  and  so  being  chargeable  with  default, 
he  cannot  alone,  or  in  connection  with  his  associates,  nor  can 
his  assignees,  pursue  a  remedy  which,  if  enforced,  would 
enable  him  to  profit  by  his  own  wrong  or  neghgence. 

So  in  the  case  at  bar  the  defendant  Bhin  cannot,  being  a 
stockholder  of  the  Rheubottom  &  Teall  Manufacturing  Com- 
pany, secure  through  his  firm  a  preference  in  which  he  would 
enjoy  a  share  of  seventy  per  cent,  which  the  statute  would 
not  permit  to  him  individually. 

It  has  been  often  pointed  out  that  a  partnership  cannot 
properly  be  regarded  as  a  legal  entity  separate  and  distinct 
from  the  several  partners  therein. 

For  certain  purposes  this  fiction  may  be  very  properly 
indulged. 

In  keeping  partnership  accounts  and  in  marshaling  the 
assets  of  an  insolvent  or  liquidating  firm  this  is  constantly 
done. 

It  cannot  be  invoked,  however,  to  shield  the  individual 
partner,  in  a  case  like  the  one  at  bar,  from  the  effect  of  astat- 
ute  forbidding  a  preference,  or  to  enable  him  to  do  as  a  part- 
ner that  which  the  law  prohibits  him  from  doing  as  an 
individual. 

The  judgment  appealed  from  should  be  aflSrmed,  with 
costs. 

All  concur,  except  IJaioht,  J.,  not  sitting. 

Judgment  affirmed. 
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To  sustain  an  action  brought  by  a  judgment  creditor  in  bis  own  behalt 
simply,  to  set  aside  a*  conveyance  of  land  made  by  his  debtor,  on  the 
ground  that  it  was  made  in  fraud  of  creditors,  plaintiff  must  show  that 
he  has  exhausted  his  remedy  at  law  against  the  debtor  by  the  issue  and 
return  of  an  execution  unsatisfied  in  whole  or  in  pait. 

An  execution  issued  after  the  death  of  the  debtor,  without  notice  to  his 
representatives  or  permission  of  the  surrogate,  will  not  meet  the  require- 
ment, as  such  an  execution  is  prohibited  (Code  Civ.  Pro.  §  1370)  and  is 
absolutely  void. 

The  validity  of  the  execution  may  be  assailed  in  the  creditor's  suit. 

Where,  therefore,  in  such  an  action  the  fact  of  the  death  of  the  debtor 
before  the  issuing  of  the  execution  was  set  forth  in  the  answer,  and  it 
appeared  that  the  debtor  died  on  the  same  day,  but  before  the  execu- 
tion was  issued,  held,  that  it  was  void;  and  so,  that  the  action  was 
not  maintainable. 

Also  Jield,  the  fact  that  the  defendant,  the  grantee  of  the  debtor,  was 
appointed  his  executrix  for  the  purposes  of  appeal  after  the  return  of 
the  execution,  and  caused  herself  to  be  made  a  party  to  the  action  in 
which  the  judgment  was  rendered,  did  not  affect  the  question,  as  prior 
to  her  becoming  a  party  the  invalidity  of  the  execution  was  conclusively 
settled. 

It  $eemSf  that  such  an  action  may  be  maintained  by  a  judgment  creditor 
in  behalf  of  all  the  creditors,  without  the  issuing  and  return  of  an  elo- 
cution, upon  refusal  of  the  representatives  of  the  deceased  debtor  to 
bring  it. 

The  complaint  in  such  an  action  should  set  up  the  refusal  and  the  repre- 
sentatives should  be  made  parties  defendant. 

iV.  T.  Bank  v.  Wetmore  (124  N.  Y.  241),  distinguished. 

Reported  below,  8  Misc.  Rep.  420. 

(Argued  March  4,  1895;  decided  March  19,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  at  the  May  term,  1894, 
which  reversed  a  judgment  in  favor  of  plaintiflE  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  and  ordered  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Geo.  i^.  BenUey  and  William  li.  Wilder  for  appellant.  The 
execution  against  the  property  of  William  II.  Bowden,  issued  on 
the  8th  day  of  July,  1892,  and  returned  wholly  unsatisfied,  was 
perfectly  valid  and  regular.  (Code  Civ.  Pro.  §§  1380,  2648 ; 
Laws  of  1892,  chap.  677 ;  Laws  of  1894,  chap.  447 ;  Ilmian  v. 
Li%weU^  6  Cow.  659 ;  Margin  v.  Marvin^  75  N.  Y.  240 ;  Con- 
nell  V.  Moulion,  3  Den.  15 ;  Peoj)le  v.  JV,  T.  C.  B.  B.  Co.y 
28  Barb.  284;  Phelan  v.  Douglass,  11  How.  Pr.  193 ;  Small 
V.  McChesney,  3  Cow.  19 ;  Jones  v.  Porter,  6  How.  Pr.  286 ; 
Middlebrooh  v.  Travis,  22  N.  Y.  Supp.  672 ;  Jones  v.  P. 
Bank,  5  Humph.  610;  P.  Bank  v.  M,  Bank,  11  Mass.  204; 
In  re  Welman,  20  Vt.  653 ;  Dufy  v.  Ogden,  64  Penn.  St. 
240 ;  Bush  v.  Van  Benschoten,  1  How.  Pr.  149 ;  Lester  v. 
GarUnd,  15  Ves.  248 ;  Wright  v.  MiUs,  4  H.  &  N.  488 ; 
Qaeen  v.  St.  Mary,  1  El.  &  Bl.  816 ;  Jones  v.  EaUr,  8  W. 
L.  Jour.  500;  Arnold  v.  United  States,  9  Cranch,  104; 
McGill  V.  Bamk,  12  Wheat.  511 ;  Lough  v.  Outerhridge,  143 
N.  Y.  271 ;  Town  of  Mentz  v.  Cook,  108  id.  504;  Ostrand^r 
V.  Weber,  114  id.  102 ;  Harper  v.  ^itt,  35  Miss.  63 ;  Skelion 
V.  Hamilton,  23  id.  496 ;  Benaud  v.  O'Brien,  35  N.  Y.  97  ; 
Hughes  v.  Wilkins,  37  Miss.  483.)  In  any  event  the  case  at 
bar  must  be  held  to  be  an  exception  to  the  rule  and  doctrine 
laid  dow^i  in  Adsit  v.  BuUer  (87  N.  Y.  585).  {JST.  T.  Bank 
v.  Wetm^e,  124  N.  Y.  241;  Harvey  v.  McDonnell,  113  id. 
526 ;  Wetmore  v.  Weimore,  29  N.  Y.  Supp.  440  ;  Le  Fevre  v. 
Phillips,  30  id.  709 ;  Ottman  v.  Cooper,  81  Ilun,  536 ;  Cuy- 
for  V.  Ensworth,  6  Paige,  34;  Brinkerhoff  v.  Brown,  4 
Johns.  Ch.  674;  /S'Aati?  v.  Dwight,  27  N.  Y.  244;  Case 
V.  Beauregard,  101  U.  S.  690;  Val^itifie  v.  Bichardt, 
126  N.  Y.  272,  277;  i)u^%  v.  a?j5.  Francis,  138  id. 
459;  Barnard  v.  (?a«.fe,  140  id.  251,  255.)  William  H. 
Bowden,  upon  the  filing  of  the  administrator's  bond,  upon 
which  he  was  a  suretv,  became  the  debtor  of  Marie  Carle- , 
ton,  and  she  was  an  actual  creditor  of  said  Bowden  in  the  sum 
of  $3,250  at  the  time  of  the  alleged  fraudulent  conveyances. 
{State  V.  Howarth,  48  Conn.  207;  State  v.  Gracey,  9ft 
Penn.  St.   70;  Lee  v.   ILee,   67  Ala.  406;    Cook   v.  Johry- 
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8on,  12  N.  J.  Eq.  52.)  By  the  transfers  of  his  real 
estate  to  his  wife,  wliich  were  recorded  August  7,  1891,  Wil- 
liam H.  Bowden  became  and  rendered  himself  actually  insol- 
vent and  unable  to  respond  to  his  creditor,  Marie  Carleton. 
{Helper  v.  Poppenkauser^  43  N.  Y.  68 ;  Marsh  v.  Dunckd^ 
25  Hun,  169  ;  Herrick  v.  Borat,  4  Hill,  652.)  These  convey- 
ances were  made  by  William  H.  Bowden  and  accepted  by  his 
wife,  this  appellant,  with  the  fraudulent  intention  of  thereby 
defeating  the  claim  of  the  infant  creditor  Carleton.  The 
transaction  is  stamped  with  all  the  indicia  of  fraud.  {FuUer 
V.  Brown^  76  Hun.  557 ;  Reynolds  v.  liohinson^  64  N.  T. 
593  ;  Sands  v.  Ilildreth,  14  Johns.  493 ;  Swift  v.  Lee,  65  111. 
343 ;  Horton  v.  Dewey,  53  Wis.  410  ;  Seward  v.  Jackson,  8 
Cow.  406  ;  Erichson  v.  Quinn,  47  N.  Y.  410 ;  Durdap  v. 
Hawkins,  59  id.  346 ;  Cole  v.  Tyler,  65  id.  78 ;  Smith  v. 
Reid,  134  id.  575.)  The  intention  being  fraudulent,  it  mat- 
ters not  whether  the  consideration  for  the  transfers  was  good, 
valuable,  adequate  and  suflScient,  or  the  reverse.  {Stimson  v. 
Wrigley,  86  N.  Y.  322 ;  Billings  v.  Russell,  101  id.  226.) 
The  effect  of  these  transfers  being  to  defeat  the  claim  of 
Marie  Carleton,  the  law  will  disregard  the  actual  motives  or 
intent  of  both  the  grantor  and  grantee,  and  will  presume 
that  they  were  fraudulent  and  corrupt.  {Vole  v.  Tyler,  65  N. 
Y.  77;  E,  S,  M,  Co,  v.  Grant,  L.  R  [17  Ch.  Div.]  122; 
Moore  v.  Wood,  100  111.  451 ;  Ford  v.  WiMiams,  24  N.  Y. 
359 ;  JEdgell  v.  Hart,  9  id.  213 ;  Wilson  v.  Robertson,  21  id. 
587,  593 ;  Eiskerbock's  Appeal,  51  Penn.  St.  485.)  The  excep- 
tions taken  by  defendant  on  the  trial,  and  those  filed  to  the 
findings  of  fact  and  conclusions  of  law,  and  refusals  to  fiiid  as 
by  the  defendant  requested,  are  untenable.  {Spencer  v.  Cuy- 
ler,  17  How.  Pr.  157 ;  Hoffman  v.  Duncan,  27  N.  Y.  Supp. 
658 ;  Conhoy  v.  Cunningham,  24  id.  75 ;  Penfidd  v.  Sa^e, 
Id.  994 ;  White  v.  BaZta,  27  id.  902  ;  Sayles  v.  De  Graff,  82 
Hun,  73  ;  Bama/rdY.  Gantz,  140  N.  Y.  251 ;  Clark  v.  State^ 
142  id.  101 ;  In  re  CottreU,  95  id.  332.) 

Benjam^in  Patterson  for  respondent.     No  execution  was 
issued  during  the  lifetime  of  the  judgment  debtor,  and  no 
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proceedings  for  leave  to  issue  exbcntion  after  his  deatb  were 
ever  had.  Tlie  execution  issued  after  liis  death  was,  there- 
fore, void.  {Adsit  v.  JBuOer,  87  N.  Y.  585 ;  Code  Civ.  Pro. 
§§  1879-1381 ;  Wallace  v.  Swinton,  64  N.  Y.  188 ;  Woodcooh 
V.  Bennett^  1  Cow.  711 ;  Styinets  v.  Brooks,  10  Wend.  207 ; 
Campbell  v.  BoAJodon,  18  N.  Y.  412.)  The  rule  with  regard 
to  fractions  of  a  day  has  no  application  to  this  case,  in  view 
of  the  language  of  section  1379,  but  even  that  rule,  if  applied, 
cannot  help  out  the  void  execution  here.  {C.  T.  Co.  v.  Hay- 
wardy  10  Wend.  420 ;  Marvin  v.  Marvin,  75  N".  Y.  240 ; 
Haden  v.  Budensieck,  49  How.  Pr.  241 ;  Patterson^ a  Appeal^ 
96  Penn.  St.  93.)  Appellant's  claim,  that  the  execution  cannot 
be  attacked  collaterally,  is  untenable.  {Lichtenberg  v.  HerU 
f elder,  103  N.  Y.  302.)  The  plaintiff  has  failed  to  prove  that 
the  conveyances  were  made  by  the  deceased,  William  Bowden, 
with  intent  to  hinder,  delay  and  defraud  creditors,  especially 
in  that  he  has  failed  to  show  that  the  deceased  was  rendered 
insolvent  by  making  the  conveyance  of  June  4,  1891.  {Komi 
V.  Larkin,  131  N.  Y.  300 ;  2  R  S.  137,  §  1. 

Finch,  J.  There  is  no  ambiguity  in  the  character  and 
scope  of  this  action.  It  is  brought  by  a  judgment  ci-editor 
against  the  grantee  of  his  debtor  to  set  aside  a  conveyance  of 
land  as  made  in  fraud  of  creditors  and  to  appropriate  the 
piK)perty  to  the  payment  of  tlie  debt.  The  plaintiff  sues  for 
herself  alone  and  in  her  own  sole  right  as  judgment  creditor. 
She  joins  no  other  creditors  and  does  not  sue  for  their  benefit, 
but  exclusively  for  her  own.  It  is  of  course  a  necessary  con- 
dition of  a  right  to  invoke  the  aid  of  equity  in  such  a  case 
that  the  creditor  should  have  first  exhausted  her  remedy  at 
law  by  the  issue  and  return  of  an  execution  unsatisfied  in 
whole  or  in  part.  The  plaintiff  issued  such  an  execution,  but 
not  until  the  debtor  was  dead.  That  death  occurred  between 
seven  and  eight  o'clock  in  the  morning  and  tlie  execution  was 
issued  four  or  five  hours  later  on  the  same  day.  The  court 
below  has  held  that  the  execution  was  nugatory  and  abso- 
SicKELs — Vol.  C.        44 
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lutely  void,  and  cannot  serve  £is  a  fulfillment  of  the  condition 
precedent  to  the  maintenance  of  the  action.  The  whole  con- 
troversy turns  upon  that  point.  It  is  technical  in  its  char- 
acter, and  yet  the  rule  subserves  an  important  and  substantial 
purpose.  Equity  intervenes  always  for  a  reason  and  never 
needlessly :  and,  declining  its  relief  when  there  is  a  sufficient 
and  adequate  remedy  at  law,  is  obliged  to  say  by  what  proof  it 
shall  be  established  that  the  remedy  at  law  has  been  tried  and 
failed.  It  has  selected  for  that  proof  the  issue  and  return  of 
an  execution,  both  because  that  is  the  natural  and  usual  mode 
of  enforcing  the  legal  right,  and  because  it  is  easy  to  prove  or 
disprove  and  involves  no  necessary  dispute.  We  are  not  at 
liberty,  therefore,  to  disregard  it  as  a  needless  and  unmeaning 
ceremony. 

An  execution  against  the  property  of  a  dead  man,  without 
notice  to  his  representives  or  the  permission  of  the  surro- 
gate, is  wholly  unauthorized.  The  Code  explicitly  forbids  it 
(§  1379),  except  as  provided  in  the  next  two  following  sec- 
tions. These  provide  that  the  leave  of  the  court  which  ren- 
dered the  judgment  and  of  the  proper  surrogate  must  be  first 
obtained,  and  the  mode  and  manner  of  securing  the  permis- 
sion is  pointed  out.  Without  such  permission  the  execution 
is  forbidden,  and  not  merely  voidable  but  absolutely  void. 
We  so  held  in  Wallace  v.  Swinton  (64  N.  Y.  188).  The 
appellant  seeks  to  escape  the  effect  of  that  case  upon  the 
ground  that  it  declares  the  execution  absolutely  void  against 
those  who  are  not  made  parties  to  proceedings  authorized 
by  law  for  revival  of  the  judgment  against  their  prop- 
erty, and  that  the  defendant  is  in  fact  executrix  of  the 
deceased  judgment  debtor  and  caused  herself  to  be  made 
a  party  to  the  judgment  for  the  purposes  of  an  appeal. 
But  she  did  that  five  weeks  after  the  execution  had  been, 
returned,  and  when  the  invalidity  of  that  writ  was  already 
conclusively  settled.  Cases  also  are  cited  in  which  it  has 
been  held  that  such  an  execution  is  merely  voidable,  but 
they  are  of  little  utility  because  entirely  unaffected  by  a 
peremptory   statute  forbidding  utterly  the  issue  of  such  aa 
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execution,  except  only  after  the  prescribed  notice  and  per- 
mission. It  is  urged  also  that  the  validity  of  the  execution 
cannot  be  assailed  collaterally.  The  cases  declaring  that  doc- 
trine are  cases  of  irregularity  merely,  and  not  those  in  which 
the  execution  was  absolutely  void.  It  is  further  said  that 
there  are  exceptions  to  the  general  rule  requiring  the  issue 
and  return  of  an  execution,  and  one  of  them  is  when  that 
preliminary  step  is  impossible.  But  it  was  not  necessarily 
impossible  in  the  present  case.  On  a  proper  application  leave 
might  have  been  granted.  The  truth  is  the  plaintiflE  is  seeking 
an  advantage  for  herself  above  and  beyond  that  belonging  to 
the  other  creditors  of  the  deceased.  Our  whole  theory  of 
administration  rests  upon  the  idea  that  when  a  man  dies  his 
estate  shall  answer  to  his  creditors  equally  and  without  prefer- 
ence, and  the  surrogate  is  purposely  made  master  of  the  situ- 
ation to  prevent  inequality  of  payment.  This  plaintiff  could 
undoubtedly  have  maintained  an  action  for  the  benefit  of  all 
the  creditors,  after  refusal  of  the  representatives,  to  set  this 
conveyance  aside,  but  instead  of  that  she  is  seeking,  by  an 
ordinary  creditor's  action,  to  secure  payment  of  her  own  debt 
regardless  of  what  may  happen  to  others.  For  the  effort  now 
made  to  turn  the  action  into  one  of  the  permitted  character 
has  too  many  difficulties  in  the  way  to  succeed.  Something 
of  that  kind  was  done  in  National  Tradesman's  Bank  v. 
Wetrn^ore  (124  N.  Y.  241),  but  there  the  question  was  not 
raised  by  the  answer,  while  here  the  facts  which  raise  it  are 
fully  pleaded.  The  death  of  the  debtor  before  the  issue  of 
execution,  the  probate  of  his  will,  the  appointment  of  John  S. 
Wetherley  and  the  defendant  Ellen  Bowden  as  executors  are 
each  alleged.  If  a  request  to  Ellen  as  executrix  to  disaffirm 
her  own  title  would  be  needless  because  absurd,  that  fact  is 
not  true  of  the  executor,  and  his  right  cannot  be  arbitrarily 
set  aside.  And  where  the  creditor  may  sue  in  behalf  of  the 
representatives  refusing  to  do  their  duty,  that  fact  should  be 
alleged  and  such  representatives  be  made  parties  defendant. 
(Harvey  v.  McDonnell,  113  K  Y.  531.)  The  executor  Weth- 
erley is  not  made  a  party  at  all,  and  the  executrix  only  as  an 
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individual.  The  plaintiff,  however,  though*  failing  in  this 
action,  may  hereafter  pursue  the  other  remedy. 

The  order  should  be  affirmed  and  judgment  absolute 
ordered  for  the  defendant  on  the  stipulation,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


KiCHAKD   Kebnan,   as  Administrator,  etc.,   Respondent,   v. 
The  Bbooklyn  City  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  negligence  causing  the  death  of  plain- 
tiff's intestate,  a  boy  five  3''ears  of  age,  it  appeared  that  plaintiff  was  the 
father  and  next  of  kin  of  the  decedent.  The  court  charged  in  substance 
that  while  the  father  had  no  legal  claim  to  the  earnings  of  the  son 
beyond  the  age  of  twenty -one  years,  he  could  compel  the  son  to  support 
him  in  his  old  age,  and  the  jury  had  the  right  to  consider  this  fact. 
Defendant's  counsel  thereupon  requested  the  court  to  charge  that  the 
father  had  no  claim  on  the  earnings  of  the  son  after  maturity,  except  in 
case  the  former  becomes  poor,  unable  to  support  himself  and  the  son  is 
shown  to  have  means.     The  court  declined  so  to  charge,    ffeld,  error. 

Keenan  v.  Brooklyn  City  R.  E.  Co.  (8  Misc.  Rep.  601),  reversed. 

(Argued  March  5,  1895 ;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  28, 
1894:,  which  aflSrmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Matthew  Hale  for  appellant.  The  court  erred  in  deny- 
ing the  motions  to  dismiss  the  complaint.  {Stone  v.  D.  2?., 
etc.,  B.  B.  Co.,  115  N.  Y.  104;  Da/oenport  v.  B.  C.  B.  B. 
Co.,  100  id.  632 ;  Ifuntz  v.  City  of  Troy,  104  id.  351 ;  Fenton 
V.  S.  A.  B.  Co.,  126  id.  625 ;  Winterjleld  v.  S.  A.  B.  Co.,  49 
N.  Y.  S.  K.  435;  Biclger  v.  A.  B.  B.  Co.,  42  K  Y.  459; 
Bak^  V.  K  A.  B.  Co.,  62  Hun,  39 ;  Jaquinto  v.  B.  <&  S. 
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A.  B,  Oo,,  2  Misc.  Eep.  174 ;  Dudl^  v.  Westcott,  44  N.  T. 
S.  R.  882 ;  Cosgrove  v.  Ogd^,  49  N.  Y.  255 ;  Birkett  v.  K. 
I.  Co.,  110  id.  504;  Huerzeler  v.  C.  R.  Co.,  139  id.  490; 
Elmnwn.  v.  J?.  C  IL  Co.,  131  id.  576 ;  Murphy  v.  Orr,  96 
id.  14.)  The  court  erred  in  its  refusal  to  charge.  (Code 
Crim.  Pro.  §  914 ;  Yol/mB  v.  Owen,  74  N.  Y.  526 ;  Steoma  v. 

Cheriey,  36  Hun,  1.) 

# 

RxtfuB  0.  CcMin  for  respondent.  The  motions  to  dismiss 
the  complaint  were  properly  denied-  {Birkett  v.  K.  I.  Co.y 
110  N.  Y.  504 ;  Stone  v.  D.  D.  &  B.  R.  R.  Co.,  115  id.  104 ; 
Thwrber  v.  //.  R.  R.  Co.,  60  id.  333.)  The  trial  court  would 
not  have  been  justified  in  taking  the  question  of  the  parent's 
negligence  from  the  jury,  but  it  was  properly  a  question 
to-be  determined  by  them  upon  all  the  evidence.  It  is  not 
negligence,  as  matter  of  law,  for  a  parent  to  allow  a  child  of 
the  age  of  plaintiffs  intestate  to  go  upon  the  street  to  play. 
{Murphy  v.  Orr,  96  N.  Y.  14 ;  MoeJms  v.  Eerrmcmn,  108  id. 
353 ;  Birkett  v.  K.  L  Co.,  110  id.  504 ;  Huerzeler  v.  C  F. 
R.  R.  Co.,  139  id.  490 ;  Stone  v.  B.  D.  <&  B.  R.  R.  Co.,  115 
id.  104 ;  ITuntz  v.  City  of  Tray,  104  id.  344 ;  Wendell  v.  iV: 
Y.  C.  R.  R.  Co.,  91  id.  420.)  The  refusal  of  the  court  to 
charge  as  a  proposition  of  law  that  the  father  has  no  claim 
on  the  earnings  of  the  son  beyond  the  age  of  twenty-one 
years,  except  in  case  the  father  becomes  poor,  unable  to  sup- 
port himself  and  the  son  is  shown  to  have  means  was  not 
error.  {Hine  v.  Boxoe,  114  N.  Y.  350,  357 ;  Conley  v. 
Meeker,  85  id.  618 ;  Raymond  v.  Richmond,  88  id.  671 ; 
Moody  V.  Osgood,  54  id.  488 ;  Birkett  v.  K  L  Co.,  110  id. 
504.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  negligently  causing  the  death  of  the  plaintiffs  intestate. 

The  deceased  was  a  boy  five  years  of  age,  and  the  plaintiff^ 
Richard  Keenan,  was  his  father  and  next  of  kin. 

In  submitting  the  case  to  the  jury,  the  trial  judge  charged^ 
upon  the  question  of  damages,  that,  "  In  an  action  for  the  loss 
of  services  of  a  cliild  by  the  father,  the  limit  of  recovery  is 
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twenty-one  years  of  age ;  but  in  deciding  this  ease  you  may 
take  into  account,  if  you  find  it  to  be  probable  that  this  boy 
might  have  Hved  beyond  the  a^e  of  twenty-one  years,  and  you 
may  compensate  the  father  for  whatever  age  you  find  the 
probabilities  of  the  case  to  be  that  this  boy  would  have 
hved." 

The  defendant's  counsel  then  requested  the  court  to  charge 
"  that  the  father  has  no  legal  claim  to  the  earnings  of  the  son 
beyond  the  age  of  twenty-one  years."  The  court  charged 
that  that  was  so  as  an  abstract  proposition  of  law,  but  added 
"that  the  father  could  compel  the  son  to  support  him  in 
his  old  age,  and  the  jury  had  a  right  to  consider  that  fact  in 
deciding  the  facts  of  this  case."  Thereupon  the  defendant's 
counsel  further  requested  the  court  to  charge,  as  a  proposition 
of  law,  "  that  the  father  has  no  claim  on  the  earnings  of  the 
son  beyond  the  age  of  twenty-one  years,  except  in  case  the 
father  becomes  poor,  unable  to  support  himself,  and  the  son 
is  shown  to  have  means."  The  court  declined  to  so  instruct 
the  jury,  and  an  exception  was  taken  by  the  defendant's 
counsel. 

The  Code  of  Criminal  Procedure  (§  914)  provides  that  "  the 
father,  mother  and  children  of  suflScient  ability  of  a  poor  per- 
son who  is  insane,  blind,  old,  lame,  impotent  or  decrepit  so  as 
to  be  unable  by  work  to  maintain  himself,  must,  at  their  own 
charge,  relieve  and  maintain  him." 

It  will  be  observed  that  in  the  request  to  charge  the  expres- 
sion occurs,  "  is  shown  to  have  means,"  whilst  in  the  Code 
we  find  the  words,  "  of  suflScient  ability."  But  we  think  the 
fair  construction  and  meaning  of  the  two  phrases  are  the 
same,  were  so  understood  and  that  the  request  was  proper. 
Does  the  request  state  an  abstract  proposition  of  law  not 
involved  in  this  case  ?  The  jury,  in  determining  the  amount 
of  damages  that  should  be  awarded,  was  in  duty  bound  to  con- 
sider the  various  elements  of  pecuniary  loss  sustained  by  the 
father.  First,  the  probable  earnings  of  the  son  during  his 
minority  over  and  above  his  support,  clothing  and  education ; 
next,  the  probability  of  his  living  and  becoming  of  sufficient 
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ability  to  support  his  father  in  case  of  his  becoming  aged, 
poor  and  unable  tq  support  himself ;  and  then  they  had  the 
right  to  consider  the  amount  he  would  have  brought  to  his 
next  of  kin  while  living  and  their  prospect  of  inheriting  from 
him  after  death.  {Johnson  v.  Long  Island  li,  R,  Co.^  80  Hun, 
306 ;  affirmed  in  this  court,  144  N.  Y.  719.) 

The  father  had  no  right  to  t!ie  earnings  of  the  son  as  such 
after  he  became  twenty-one  years  of  age.  The  charge  as 
made  left  this  question  in  doubt,  and  the  remark  of  the  court 
to  the  first  request  was  to  the  effect  that  the  father  could  com- 
pel the  son  to  support  him  in  his  old  age,  without  reference  to 
his  condition  or  inability  to  support  himself.  To  make  this 
proposition  clear  and  eliminate  the  question  of  the  earnings  of 
the  son  after  he  became  twenty-one  years  of  age,  the  second 
request  was  made,  and  it  appears  to  us  that  it  was  proper  and 
the  charge  should  have  been  made. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  not  sitting. 

Judgment  reversed. 
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Where  in  a  will  there  is  a  clear  and  certain  devise  of  a  fee,  about  which 
the  testamentary  intention  is  obvious  and  without  ambiguity,  the  estate 
thus  given  will  not  be  cut  down  or  lessened  by  subsequent  words  which 
are  ambiguous  or  of  a  doubtful  meaning. 

The  will  of  B.  gave  to  his  wife  the  use  and  occupation  of  two  dwelling 
houses  during  life,  and  provided  that  '*  in  case  of  the  sale  of  either  or  both 
with  her  consent  the  income  of  the  principal  shall  be  paid  to  her; "  he 
then  devised  said  dwelling  houses  to  two  children,  subject  to  the  life 
occupancy  of  their  mother,  and  also  devised  to  them  all  his  other  real 
estate  subject  to  her  dower  right.  By  a  subsequent  clause  it  was  pro- 
vided that  in  case  of  the  death  of  both  of  the  children  without  issue  the 
property  devised  to  them  ''and  their  issue"  shall  not  pass  to  the 
branches  of  his  own  or  his  wife's  family,  but  is  "  given,  devised,"  etc., 
to  a  beneficiary  named.    In  an  action  for  specific  performance  of  a  con- 
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tract  for  the  purchase  of  a  portion  of  the  real  estate  of  which  the  testa- 
tor died  seized,  wherein  the  question  as  to  the  vajidity  of  plaintiff's  title 
depended  upon  the  construction  of  the  will,  it  appeared  that  aside  from 
the  two  dwelling  houses  the  testator's  real  estate  consisted  principally 
of  a  large  tract  of  sandy  and  barren  land  on  the  sea  shore  from  which 
he  had  been  selling  lots  for  summer  homes,  and  which  was  only  valu- 

•  able  for  such  purposes.  Heldy  that  the  death  without  issue  referred  to 
in  the  devise  over  meant  a  death  in  the  lifetime  of  the  testator,  and  as 
the  two  children  named  survived  the  testator  they  took  an  absolute 
fee  in  all  the  lands  subject  to  their  mother's  life  estate  and  dower 
right. 

Reported  below,  78  Hun,  202. 

(Argued  March  6,  1895 ;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judioial  department,  entered 
upon  an  order  made  May  14:,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  enforce  the  specific  performance 
by  the  defendants  Austin  Corbin  and  Charles  M.  Pratt  of  a 
contract  to  purchase  from  plaintiffs  certain  real  estate  situ- 
ated upon  Montauk  Point  in  the  county  of  Suffolk.  Said 
defendants  refused  to  complete  their  purchase  on  the  ground 
that  plaintiffs  were  unable  to  convey  a  good  and  merchantable 
title  for  the  reason  that  there  was,  under  the  will  of  Arthur 
W.  Benson,  deceased,  through  which  plaintiffs  derived  their 
title,  an  outstanding  contingent  vested  interest  in  the  defend- 
ant, the  Domestic  and  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church. 

The  provisions  of  said  will,  so  far  as  referred  to  in  the 
opinion,  are  as  follows : 

"  Third.  I  give  and  bequeath  to  my  beloved  wife  the 
use  of  my  house,  214  Columbia  Heights,  and  my  house 
at  Montauk,  and  all  their  contents  during  her  natural  life, 
and  in  case  of  the  sale  of  either  or  both  with  her  consent  the 
income  of  the  proceeds  shall  be  paid  to  her. 

"  Fourth,  I  give  and  bequeath  to  my  relatives  and  friends 
the  sums  set  against  their  respective  names : 
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"  Henry  J.  Benson,  my  brother,  if  he  survives  me,  two 
thousand  dollars  ($2,000). 

'*  Sarah  E.  Johnson,  my  sister,  or  her  children  if  she  dies, 
two  thousand  dollars  ($2,000),  and  all  her  debt  to  me. 

"  John  Benson,  my  brother,  if  Jie  survives  me,  two  thou- 
sand dollars  ($2,000). 

"  George  Benson,  my  half-brother,  if  he  survives  me,  twp 
thousand  dollars  ($2,000). 

"Elizabeth  Kate  Barrows,  my  stepsister,  if  she  survives 
me,  two  thousand  dollars  ($2,000). 

"  Thomas  M.  Braine,  my  old  clerk,  if  he  survives  me,  one 
thousand  dollars  ($1,000). 

"  In  all  eleven  thousand  dollars. 

^^  Fifth.  After  the  payment  of  the  legacies  in  Section  Four, 
and  all  the  expenses  of  administration,  I  give  and  bequeath 
one-third  of  my  pereonal  estate  to  my  beloved  wife,  Jane  Ann 
Benson. 

"  Sixth,  I  give  and  bequeath  to  my  son,  Frank  Sherman 
Benson,  one-sixth  part  of  my  personal  estate. 

"  Seventh.  I  give  and  bequeath  to  tlio  United  States  Trust 
Company  of  New  York,  of  which  John  A.  Stewart  is  Presi- 
dent, one-sixth  part  of  my  personal  estate,  in  trust,  nevertheless, 
to  pay  the  interest,  dividends  and  coupons  to  my  son,  Frank 
Sherman  Benson,  during  his  natural  life,  and  on  his  death  to 
pay  the  said  principal  sum  to  his  child  or  cliildren,  share  and 
share  alike,  or  to  the  issue  of  such  child  or  children,  and  if  he 
shall  die  leaving  no_surviving  issue,  then  tiiey  shall  pay  it  to 
the  child  or  children  of  Mary  Benson,  share  and  share  alike, 
or  to  the  issue  of  such  child  or  children. 

"  Eighth.  I  give  and  bequeath  to  the  United  States  Trust 
Company  aforesaid,  the  remaining  one-third  of  my  personal 
estate  in  trust,  nevertheless,  to  pay  the  interest,  dividends  and 
coupons  to  my  daughter,  Mary  Benson  (without  any  interfer- 
ence of  her  husband,  if  she  shall  marry),  during  her  natural 
life.,  and  on  her  death  they  sliall  pay  the  said  principal  sum  to 
her  child  or  children,  share  and  share  alike,  or  to  the  issue  of 
SicKELs — Vol.  C.         45 
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such  child  or  cliildren,  but  if  she  shall  die  leaving  no  issue, 
then  they  shall  pay  the  same  to  the  child,  children  or  issue  of 
Frank  Sherman  Benson  ;  and  in  case  of  the  death  of  both  of 
my  children,  leaving  no  issue  them  surviving,  then  I  order 
that  they  shall  pay  the  whole  sum  bequeathed  to  both  of  my 
children  to  the  Domestic  and  Foreign  Missionary  Society  of 
the  Protestant  Episcopal  Church  of  the  United  States  of 
America,  for  the  use  of  the  society,  to  be  expended  for  cur- 
rent expenses  within  ten  years.  And  the  said  Trust  Company 
are  directed  not  to  sell  the  securities  so  turned  over  to  them, 
but  to  hold  them  till  they  fall  due,  and  when  they  are  paid  off 
to  invest  the  money  in  Government  bonds,  or  railroad  bonds, 
or  some  other  very  good  security,  looking  more  to  the  security 
of  the  principal  than  to  the  rate  of  interest. 

^' Ninth,  I  give,  devise  and  bequeath  to  my  son,  Frank 
Sherman  Benson,  and  my  daughter,  Mary  Benson,  share  and 
share  alike,  my  house  in  Brooklyn,  214  Columbia  Heights, 
and  my  house  at  Montauk,  and  all  the  contents  of  both,  sub- 
ject to  the  life  occupancy  of  their  mother,  and  also  all  my 
land  in  Easthampton,  Amagansett,  Kapeag  and  Montauk,  and 
any  and  all  my  other  lands  wherever  situated,  subject  to  the 
dower  right  of  their  mother. 

"  Tenth.  It  is  my  will  that  in  case  of  the  death  of  botli  of 
my  children  leaving  no  issue,  that  all  my  property  given  and 
devised  to  such  children  and  their  issue,  shall  not  pass  to  the 
branches  of  my  family,  or  the  family  of  my  wife,  but  that  all 
of  it,  personal  or  real,  which  I  have  the  power  to  will,  and 
also  the  trust  fund  heretofore  set  apart  for  income  to  my  wife, 
is  hereby  given,  devised  and  bequeathed  to  the  Domestic  and 
Foreign  Missionary  Society  of  the  Protestant  Episcopal  Chureli 
for  the  use  of  the  Society,  to  be  expended  for  the  current 
expenses  within  ten  years." 

At  the  foot  of  the  will  was  the  memorandum  :  "  Having  in 
my  lifetime  given  away  large  sums  of  money  in  charity,  I 
give  what  is  left  to  my  vrife  and  children,  with  the  injunction 
to  them  to  continue  such  charitable  contributions  so  far  as 
they  are  able." 
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Further  facts  are  stated  in  the  opinion. 

E.  B,  Hinsdale  for  appellant.  The  general  rule  is  that 
the  death  which  gives  effect  to  a  devise  over  is  a  death  within 
the  testator's  lifetime,  unless  the  language  used  in  the  will  indi- 
cates a  different  intention.  {QiLockenhos  v.  Kingla/nd^  102  N. 
Y.  128 ;  Austin  v.  Oahes^  117  id.  577,  595 ;  Fowler  v.  Inger- 
soll^  127  id.  472,  477;  Vwnderzee  v.  Slingerland,  103  id. 
47.)  There  are,  however,  numerous  exceptions  to  the  general 
rule  pointed  out  in  the  authorities.  This  is  one  of  the  cases 
to  which  the  exceptions  apply.  (  Vanderzee  v.  Slingerlandj 
103  N.  Y.  47;  Mead  v.  Mabin,  131  id.  259;  ]!f^eUis  v. 
Nellis^  99  id.  505 ;  Buel  v.  Sauthwick^  70  id.  581 ;  In  re  N, 
F.,  Z.  i&  W.  R.  R.  Co.y  105  id.  89 ;  Ifennessy  v.  Patterson^ 
85  id.  91.)  The  intention  of  the  testator  is  sought  to  be 
arrived  at  in  the  construction  of  a  will.  In  construing  this 
will  we  need,  therefore,  to  explore  the  whole  instrument  to 
see  if  there  is  any  evidence  of  an  intention  in  the  mind  of  the 
testator,  "  other  than  that  disclosed  by  the  words  of  absolute 
gift,"  which  takes  this  will  out  of  the  arbitrary  rule  stated  by 
the  courts,  and  establishes  the  clear  intent  of  the  testator  that 
the  devise  over  should  take  effect  upon  the  death  of  his  chil- . 
dren  without  issue  at  any  time,  rather  than  in  the  event  of  his 
children  not  surviving  him.  {ScIioU  v.  MoU^  132  N.  Y,  122 ; 
Cro»ier  v.  Bray,  120  id.  366.) 

J%dien  T,  Davies  and  Byron  Traver  for  Missionary 
Society,  appellant.  The  testator's  intention  as  to  the  ulti- 
mate and  final  disposition  of  his  property  under  the  will 
in  question  was  that  in  the  event  of  both  of  his  children 
dying  leaving  no  issue,  at  any  time,  "  his  property  should 
not  pass  to  the  branches  of  his  family  or  the  family  of 
his  wife,"  but  should  go  to  this  missionary  society.  {In  re 
Denton,  137  N.  Y.  428 ;  Meud  v.  Maben,  131  id.  255 ;  Vaii- 
derzee  v.  Slingerland,  43  id.  47;  Britton  v.  Tlwmton,  112 
IT.  S.  526 ;  O'Mahoney  v.  Burdett,  L.  R.  [7  II.  L.]  388 ; 
B'iieL  V.  Southwick,  70  N.  Y.  581 ;  Nellis  v.  li'elUs,  99  id, 
505  ;  Hennessey  v.  Patterson,  85  id.  91 ;  Shermmi  v.  Sherman^ 
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3  Barb.  385.)  The  appellant  missionary  society  has  capacity 
to  take  these  lands.  (Laws  1846,  chap.  331  ;  Laws  1867,  chap. 
874;  Laws  1889,  chap.  191 ;  Laws  1891,  chap.  553.) 

Daly,  Hoiji  cfe  Mason  and  George  M.  Van  Iloe^en 
for  respondents.  The  words  of  the  9th  clause  are  suf- 
ficient, if  there  is  nothing  in  the  will  to  the  contrary,  to 
give  testator's  son  and  daughter  an  estate  in  fee  with  the 
absolute  power  of  disposition.  (Ilelmer  v.  Shoemaker, 
22  Wend.  136;  Bosehoom  v.  Boseboom,  81  N.  Y.  357; 
Charter  v.  Otis,  41  Barb.  533.)  If  there  is  nothing  hi  the  will 
to  the  contrary,  the  death  of  the  two  children  without  leaving 
issue  would,  in  a  devise  of  real  property,  be  construed  as 
meaning  their  deaths  during  the  lifetime  of  the  testator.  {In 
re  N.  Y,  cfe  Z.  i?.  E.  Co,,  105  N.  Y.  92 ;  VajiderBee  v. 
Slingerland,  103  id.  55;  Fowler  v.  IngersoU,  127  id.  477; 
Washho7i  V.  Cope,  144  id.  297.)  If  the  two  children  had  but 
a  life  estate,  and  the  contingency  should  happen  of  both  dying 
leaving  no  heirs,  the  missionary  society  could  take  but  one- 
half  of  the  estate  devised,  and  the  remaining  half  in  the  land 
would  be  xmdisposed  of.  (  Vernon  v.  Verrion,  53  N.  Y.  361 ; 
Lupton  v.  Lupton,  12  Johns.  Ch.  623.)  Where  it  appears  by 
the  devise  itself,  or  from  any  other  words  in  the  will,  or  from 
the  general  scheme  of  the  will,  that  the  intention  was  that  the 
devisee  was  to  take  the  estate  in  fee  with  the  absolute  power 
of  disposition,  a  subsequent  clause,  giving  a  contingent 
remainder,  is  void  as  inconsistent  with  and  repugnant  to  the 
estate  already  given.  The  two  dispositions  being  inconsistent 
with  each  other,  the  latter  one  fails  and  is  void,  for  a  valid 
executory  devise  cannot  subsist  under  an  absolute  ix)wer  of 
alienation  in  the  first  taker.  (  Van  Horn  v.  Campbell,  100  N. 
Y.  294 ;  lleXmer  v.  Shoemaker,  22  Wend.  137 ;  Jackson  v. 
BuU,  10  Johns.  295 ;  Jackson  v.  Bobins,  15  id.  169 ;  16  id. 
537;  Camphell  v.  Beaumont,  91  N.  Y.  468;  McDmmld 
V.  Walgrave,  1  Sandf.  Ch.  274;  Ich  v.  Ide,  5  Mass. 
500 ;    Wilson  v.   Doe,   4  I^igh,  408 ;    Biddock  v.    Coh^en, 

4  Rand,  545;  Cook  v.  Walker,  15  Ga.  459.)  A  fee 
once   given   is   not  cut  down,    except   by    clear    intention. 
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{Clarh  V.  Leup,  88  N.  Y.  232;  Byrnes  v.  Stilwell,  103  id. 
400 ;  Hoseboom  v.  Roseboom^  81  id.  359 ;  Freeman  v.  Coit^ 
96  id.  68  ;  Campbell  v.  Beautnonty  91  id.  466 ;  Vanderzee  v. 
Sllngerland,  103  id.  47  ;  Li  re  McClure,  136  id.  231 ;  Fef^^y 
V.  irij^ym«,47  id.  517;  Ilelmerv, /Shoemaker,  22  Wend.  13S.) 
Tlie  provision  in  the  3d  clause  respecting  tlie  dwelling  houses 
is  to  he  considered  in  connection  with  the  devise  to  them  of 
all  his  real  estate  in  the  9tli  clause ;  for,  in  determining  what 
a  testator  meant,  every  part  of  the  will  must  be  considered 
and  the  natural  ordinary  meaning  of  the  words  of  a  particular 
clause  may  be  modified  by  other  provisions.  {Mullaly  v.  Sul- 
livan,  136  N.  Y.  231.)  That  testator  meant  by  the  devise  in 
the  9th  clause  that  they  should  have  the  disposition  of  the 
property  devised  by  it  and  could  dispose  of  it  subject  to  their 
mother's  right  of  dower,  appears  further  by  the  nature  of  the 
real  property  which  the  court  may  look  into  to  fully  under- 
stand what  he  meant  by  the  language  used  in  the  will.  {Doe  v. 
Provost,  4  Johns.  63 ;  Van  Horn  v.  Campbell,  100  N.  Y.  294 ; 
Ilelm/ir  v.  Shoemaker,  22  Wend.  137 ;  Jackson  v.  Bull,  10 
Johns.  295  ;  Jackson  v.  Robins^  15  id.  169  ;  Campbell  v.  Beau- 
niont,  91 N.  Y.  468.)  Extrinsic  evidence  was  admissible  to  show 
situation  of  testator.  {Stinson  v.  Vrooman,  99  N.  Y.  70; 
Shutter  V.  Johnson,  38  Barb.  81 ;  Terpenning  v.  Skin/fier,  30 
id.  377;  CharUr  v.  Otis,  41  id.  525.) 

Finch,  J.  The  only  question  presented  by  this  appeal  arises 
upon  the  construction  of  the  will  of  Arthur  W.  Benson,  and  , 
comes  to  us  as  the  decisive  inquiry  in  an  action  to  compel  the 
defendants,  Corbin  and  Pratt,  to  specifically  perform  a  contract 
for  the  purchase  of  land.  The  point  of  dispute  is  over  the  title 
proffered  by  the  vendors ;  concededly  good  if  their  construc- 
tion of  the  will  sliall  prevail,  but  not  to  be  forced  upon  the 
vendees  if  their  view  of  the  title  shall  prove  to  be  correct. 

By  the  ninth  clause  of  that  will  the  testator  devised  to  his 
son  Frank  and  his  daughter  Mary  his  house  in  Brooklyn  and 
that  at  Montauk  with  all  their  contents,  but  subject  to  the  life 
occupancy  of  the  mother,  which  had  previously  been  secured 
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to  Iier  by  the  gift  of  a  life  estate,  and  further  devised  to  the 
two  children  all  the  testator's  lands  wherever  situated,  subject 
to  the  dower  right  of  their  mother.     By  force  of  this  provis- 
ion, regarded  by  itself  and  as  unrestricted  and  unqualified  by 
any  other  limitation,  the  two  children  took  an  absolute  fee  in 
all  the  lands  of  the  testator,  subject  only  to  the  mother's  life 
estate  in  the  two  houses  and  to  her  right  of  dower.     The  stat- 
ute provides  that  words  of  inheritance  shall  not  be  necessary 
to  create  a  fee,  but  the  whole  estate  of  the  testator  shall  pass 
unless  the  intent  to  pass  a  less  estate  shall  appear  by  direct 
words  or  by  necessary  implication.    The  testator  subsequently 
refers  to  what  he  supposed  himself  to  have  done,  and  speaks 
of  having  given  and  devised  his  whole  property  to  his  children 
"  and  their  issue,"  showing  that  he  perfectly  understood  their 
interest  to  be  a  fee  by  the  added  words  of  inheritance.     The 
estate  thus  given  is  not  cut  down,  or  in  any  manner  modified, 
unless  it  be  by  the  succeeding  and  tenth  paragraph  of  the  will, 
which  raises  the  question  submitted  for  our  decision.  That  clause 
reads  thus :  "  It  is  my  will  that  in  case  of  the  death  of  both  of  my 
children,  leaving  no  issue,  that  all  my  property  given  and 
devised  to  such  children  and  their  issue  shall  not  pass  to  the 
branches  of  my  family,  or  the  family  of  my  wife,  but  that  all 
of  it,  personal  or  real,  which  I  have  the  power  to  will,  and 
also  the  trust  fund  heretofore  set  apart  for  income  to  my  wife, 
is  hereby  given,  devised  and  bequeathed  to  the  Domestic  and 
Foreign    Missionary    Society    of    the    Protestant    Episcopal 
Church,  for  the  use  of  the  society,  to  be  expended  for  the 
current  expenses   within   ten   years."     The   inquiry  now  is 
whether  the  death  without  issue  means  in  tlie  lifetime  of  the 
testator,  or  at  any  time  when  the  event  occurs,  whether  before 
or  after  his  decease.     There  is  no  dispute  as  to  the  general 
rule  of  construction.     It  is  thus  stated  in  Vanderzee  v.  SUng- 
erland  (103  Jf.  Y.  55),  by  Judge  Andrews:  "Where  real 
estate  is  devised  in  terms  denoting  an  intention  that  the  pri- 
mary devisee  shall  take  a  fee  on  the  death  of  the  testator,  fol- 
lowed by  a  devise  over  in  ease  of  his  death  without  issue,  it 
has,  I  think,  been  uniformly  held  in  England,  and  it  is  the 
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rule  supported  by  the  preponderance  of  judicial  authority  in 
this  country,  that  the  words  refer  to  a  death  without  issue  in 
the  lifetime  of  the  testator,  and  the  primary  devisee  surviving 
the  testator  takes  an  absolute  fee."  And  the  doctrine  has 
been  repeated  ai  recently  as  Washboii  v.  Cope  (144  N,  Y.  297). 
While  such  is  the  general  rule,  it  is  said  to  maintain  its  hold 
somewhat  weakly  and  with  a  doubtful  grasp,  and  to  yield 
easily  to  any  fact  or  circumstance  indicating  a  different  inten- 
tion. Although  that  is  undoubtedly  true,  it  takes  on  some 
modification  by  force  of  another  rule,  equally  well  settled,  that 
where  there  is  primarily  a  clear  and  certain  devise  of  a  fee, 
about  which  the  testamentary  intention  is  obvious  and  without 
ambiguity,  the  estate  thus  given  will  not  be  cut  down  or  les- 
sened by  subsequent  words  which  are  ambiguous  or  of  doubt- 
ful meaning.  If  a  slight  circumstance  or  a  slender  reason  will 
in  ordinary  cases  prevent  the  application  of  the  general  rule, 
the  circumstance  or  the  reason  must  be  strong  and  decisive 
where  the  construction  collides  with  a  plain  devise  in  fee,  and 
forces  a  change  of  its  terms  by  cutting  it  down  to  a  lesser 
estate.     We  do  not  easily  trade  a  certainty  for  a  doubt. 

I  deem  it  a  weighty  consideration  that  a  construction  which 
follows  the  general  rule  makhig  the  death  without  issue  relate 
to  a  death  in  the  testator's  lifetime  harmonizes  every  word 
and  every  expression  in  the  will  and  renders  them  all  consist- 
ent and  operative,  while  the  rival  construction  raises  an  incon- 
sistency at  once,  only  to  be  remedied  by  lessening  to  a  prac- 
tical life  estate  what  naturally  stands  as  a  fee,  or  by  discarding 
the  inconsistent  limitation  as  repugnant  to  the  estate  devised. 
If  the  testator's  purpose  was  to  prevent  a  lapse,  the  devise 
in  fee  needs  no  change  of  terms  or  natural  meaning:  the 
explanation  that  the  testator  did  not  want  his  property  to  go 
t(y  the  collateral  branches  of  the  family  is  fit  and  appropriate : 
and  the  devise  over  to  the  missionary  society  natural  and 
reasonable :  while  on  the  other  construction  the  fee  given  in  a 
separate  clause  and  by  itself  becomes  a  mere  life  estate,  with 
the  result  of  narrowhig  and  hampering  the  fatlier's  gift  to  his 
children,  disregarding  and  distrusting  their  possible  devise  of 
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it  by  will  in  case  of  a  failure  of  issue,  by  whicli  process  it  could 
still  be  diverted  from  collaterals  or  devoted  to  charity,  and 
giving  it  contingently  to  the  missionary  society  largely  at  the 
expense  of  and  by  an  injury  to  his  children,  which  the  sur- 
rounding facts  show  would  be  neither  natural  nor  reasonable. 

That  he  contemplated  no  such  result  is  indicated  by  another 
fact.  He  plainly  intended  that  his  children  should  have  a 
complete  power  of  disposition  of  the  lands  devised,  and  makes 
it  known  to  us  in  one  of  those  incidental  ways  which  often 
throw  the  clearest  light  upon  the  testamentary  intention. 
While  making  provision  for  his  wife,  and  for  that  purpose 
giving  to  her  the  use  and  occupation  of  the  two  houses,  the 
possibility  of  a  sale  becoming  desirable  and  beneficial  occurs 
to  him  and  he  says :  "  In  case  of  the  sale  of  either  or 
both  with  her  consent  the  income  of  the  proceeds  shall  be 
paid  to  her."  It  is  evident  that  ho  meant  his  children  to  have 
capacity  to  sell  at  least  with  the  mother's  consent,  and 
assumed  it  as  a  matter  of  course  in  his  thought,  and,  there- 
fore, provided  that  in  such  event  her  use  should  attach  to  the 
proceeds.  If  he  had  meant  for  them  merely  a  contingent  life 
estate,  excluding  capacity  to  transfer  a  good  title,  he  would 
surely  have  armed  them  in  his  will  with  a  conferred  power  of 
sale,  but  giving  no  such  authority,  and  assuming,  nevertheless, 
that  it  would  exist  and  might  be  exerted,  we  cannot  escape 
the  conviction  that  he  meant  his  children  to  have  an  absolute 
power  of  disposition  provided  they  should  live  to  take  at  all ; 
but  in  the  possible  emergency  that  they  might  not  live  to  take 
at  all  and  so  be  able  by  deed  or  will  to  dispose  of  the  land, 
then  and  only  then  did  he  contemplate  a  devise  to  the  mis- 
sionary society. 

Indeed  the  phrasing  of  the  tenth  clause  indicates  what  in 
his  mind  the  emergency  calling  for  a  devise  over  to  the  mis- 
sionary society  in  truth  was.  It  was  a  situation  in  which  the 
property  would  "  pass  "  to  the  collaterals ;  that  is,  go  to  them 
inevitably,  and  because  there  was  no  power  anywhere  to  pre- 
vent, unless  he,  the  testator,  exercised  it ;  an  emergency 
which  the  children  could  not  master  because  not  living  to 
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control  it.  No  such  emergency  was  inevitable  except  in  the 
single  case  of  tlieir  death  without  issue  before  the  will  should 
take  effect.  If  they  survived  and  took  the  fee,  descent  to 
collaterals  was  not  inevitable.  The  daughter  could  devise  to  her 
husband,  the  son  to  his  wife,  or  both  to  some  useful  charity, 
and  the  testator  might  well  trust  to  them  to  respect  his  wishes. 
There  was  no  inevitable  passing  of  title  against  which  only  he 
could  provide.  But  just  that  emergency  did  arise  if  they 
died  childless  in  his  lifetime.  In  that  event  the  land  would 
inevitably  "  pass,''  and  it  was  to  avoid  that  and  not  to  mangle 
the  clear  devise  to  his  children  tliat  he  framed  the  remainder 
over  as  a  remedy. 

His  disposition  of  his  personal  estate  is  adverted  to  as  indi- 
cating his  meaning  in  the  disputed  clause.  If  the  forms  of 
expression  were  identical  with  that  there  used  the  argument 
would  have  a  force  greater  than  now  belongs  to  it.  But  a 
significant  word  used  in  the  one  case  is  absent  in  the  other, 
and  a  different  form  of  expression  is  substituted.  The  testa- 
tor begins  with  a  distribution  of  eleven  thousand  dollars  in  six 
separate  legacies  to  collateral  relatives  and  an  "  old  clerk,"  and 
in  every  instance  except  one  he  uses  the  expression,  "  if  he 
survives  me,"  or  "  if  she  survives  me,"  so  that  he  contem- 
plated at  the  outset  tiie  possible  death  in  his  own  lifetime  of 
these  legatees  and  the  lapse  of  their  legacies.  His  attention 
is  drawn  to  the  subject,  he  acts  with  reference  to  it  by  an 
explicit  expression,  and  thus  answers  the  argument  addressed 
to  us  that  because  he  was  seventy-live  years  of  age  and  his 
children  only  in  middle  life  he  did  not  contemplate  their  po&- 
sible  death  before  his  own.  It  is  not  at  all  rare  or  imusual  for 
an  old  man  to  think  that  others,  though  younger,  may  die 
before  him.  The  testator  then  gives  one-third  of  his  personal 
estate  to  his  wife  and  one-sixth  to  his  son.  These  bequests 
are  absolute.  Then  he  makes  two  trusts,  covering  the  other 
half  of  his  personal  estate,  giving  the  income  of  one-sixth  to 
his  son  and  of  one-third  to  his  daughter;  and  it  is  in  the 
framing  of  these  trusts  obviously  meant  to  run  on  and  con- 
tinue after  his  own  death  that  he  limits  cross  remainders,  say- 
SicKELS — Vol.  C.         46 
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ing,  if  one  shall  die  without  issue  surviving  then  the  trustee 
shall  pay  to  the  other.  The  word  "  then  "  is  said  to  mean  at 
that  time,  and  is  used  again  preceding  the  final  contingent 
remainder  in  the  trust  shares  to  the  missionary  society.  All 
this  the  exigencies  of  a  continuing  trust  very  naturally 
required.  But  when  he  proceeds  to  dispose  of  his  real  estate 
he  creates  no  trust,  but  gives  the  land  absolutely  to  his  chil- 
dren. As  in  the  direct  legacies  to  certain  collaterals  his 
thought  ran  to  the  possibility  of  a  death  before  his  own,  so 
here  it  comes  to  him  again  in  the  contingency  that  by  a  failure 
of  issue  a  lapse  may  carry  the  land  to  collaterals  with  nobody 
living  to  prevent.  Therefore  he  frames  the  tenth  clause,  but 
leaves  out  the  significant  word  "  then  "  which  he  used  when 
framing  the  trusts,  and  substitutes  a  different  form  of 
expression.  He  says,  *' in  case  of  the  death  of  both  of  my 
children  leaving  no  issue."  If  he  had  written  out  his 
thought  in  full  I  think  it  would  have  run  somewhat  thus : 
I  have  given  all  my  land  to  my  children  in  fee ;  I  am  content 
that  they  shall  do  with  it  what  they  please ;  they  may  sell  it, 
they  may  divide  it  as  they  shall  choose ;  I  put  no  restraint 
upon  their  disposition  ;  but  if  neither  they  nor  their  issue  live 
to  take  it  and  dispose  of  it,  and  by  their  deaths  in  my  lifetime 
descent  to  collaterals  becomes  inevitable,  *'  in  that  case,"  in 
that  emergency  which  they  cannot  control  because  they  are 
dead,  I  provide  that  the  collaterals  shall  not  take,  but  the  mis- 
sionary society  shall  so  far  as  I  have  power  to  effect  that  result. 
Tliat  seems  to  me  to  have  been  the  probable  drift  of  the  tes- 
tato;''s  thought  as  it  finds  expression  in  the  written  words. 
But  at  all  events  there  is  nothing  in  the  will  to  compel  an 
exception  to  the  general  rule  that  the  death  without  issue 
means  a  death  in  the  testator's  lifetime.  Personally,  I  have 
no  fondness  for  that  rule.  I  have  never  been  entirely  satisfied 
of  its  soundness.  But  it  is  the  law  of  this  state  and  I  owe  it 
an  obedience  easily  rendered  in  the  present  case,  because  even 
without  it  I  think  I  should  reach  the  same  conclusion. 

For  if  we  read  the  will  in  the  light  of  the  surrounding  facts, 
with  the  knowledge  and  under  the  pressure  of  which  the  tes- 
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tator  acted,  our  construction  will  be  further  confirmed. 
Beyond  the  two  dwelling  houses  mentioned  in  the  will  and  a 
lot  at  East  Hampton  of  little  value  tlie  testator's  real  estate 
consisted  of  a  large  tract  of  land  known  as  Montauk  on  the 
eastern  end  of  Long  Island,  and  embracing  about  ten  thou- 
sand acres.  It  is  sandy  and  barren,  offering  no  temptation  to 
agriculture,  but  was  being  slowly  sold  for  summer  homes  to 
those  who  wanted  the  air  of  the  sea.  That  process  gave  it  the 
only  visible  chance  of  value,  and  the  testator  must  have 
expected  his  children  to  follow  his  example.  The  last  thing 
that  would  have  occurred  to  him  would  have  been  to  tie  up 
the  land  by  a  contingency  which  would  prevent  his  children 
from  selling  it  in  their  lifetime  and  devising  it  as  they  pleased 
at  their  death,  imposing  upon  them  the  burden  of  carrying  it 
without  prospect  or  possibility  of  relief.  If  he  really  meant 
that  there  is  a  painful  sarcasm  in  the  memorandum  which  he 
left  at  the  foot  of  his  will,  in  which  he  recites  that  he  has 
given  everj^thing  to  his  children  and  urges  them  to  bestow 
large  sums  in  charity  as  he  himself  had  done.  I  am  sure  that 
he  never  doubted  for  a  moment  that  he  had  given  them  his 
whole  real  property,  as  he  said,  provided  only  that  they  should 
be  alive  at  his  death  to  take  it  and  dispose  of  it. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  aflSnned. 


SusAji  W.  Hopkins  et  al.,  Respondents,  v.  Sheldon  Kent 
et  al..  Respondents,  et  al..  Appellants. 

The  holographic  will  of  K.  by  its  terms  gave  to  his  executors  all  of  his 
estate,  in  trust,  among  other  things  to  divide  the  income  into  four  equal 
parts,  one  part  to  be  paid  to  his  wife  during  life,  upon  her  death  (using 
the  language  of  the  will)  '*  her  share  to  revert  to  my  trustees  for  the 
benefit  of  my  three  children,  their  heirs  and  assigns,  under  the  super- 
vision of  my  trustees,"  to  each  of  the  children  one-third;  the  testator 
left  another  child  aside  from  those  referred  to  and  named  in  said  pro- 
vision. In  an  action  for  the  constniction  of  the  will,  Jirld,  the  testa- 
tor's intent  was  that  his  widow  should  receive  the  income  of  one- fourth 
of  his  estate,  and  this  vested  in  her  an  equitable  life  estate  in  the  share 
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itself;  that  upon  her  death  the  purpose  for  which  the  trust  was  created 
was  served,  the  estate  of  the  trustees  terminated,  and  the  whole  legal 
and  equitable  estate  vested  absolutely  in  the  three  children.  (1  R.  S. 
677,  §§  47,  48.) 

(Argued  March  6,  1895 ;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  27,  1894,  which  affirmed  a  judg- 
ment construing  the  will  of  Henry  A.  Kent,  deceased,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tlie  nature  of  the  action,  the  facts  and  provisions  of  said 
will,  so  far  as  material,  are  set  forth  in  the  opinion. 

Jbaiah  T.  Marean  for  appellants.  A  passive  trust  has  never 
been  held  to  be  intended  except  in  cases  of  gift  or  grant  to 
one  "  for  the  benefit  of  another "  simpliciter^  in  the  very 
language  of  the  statute,  or  cases  in  which  the  absolute  right 
to  possession  has  been  expressly  given  to  the  beneficiary. 
{Mott  V.  Ackerman,  92  N.  Y.  539, 548  ;  S.  S,  Bank  v.  Holden, 
105  id.  415 ;  Wright  v.  Douglas^  7  id.  564,  567 ;  El/wood  v. 
JVarthrup,  106  id.  172;  Verdin  v.  Sloe^im,  71  id.  345; 
Wainwrigkt  v.  Low^  132  id.  313;  Greeiie  v.  Greene^  125  id. 
510 ;  Donovan  v.  Van  De  Mark^  78  id.  244 ;  Vernon  v. 
Vernon^  53  id.  359.)  The  case  at  bar  is  not  a  case  of  a  gift 
to  one  for  the  benefit  of  another  simpliciter.  {Beekman  v. 
Bonsor,  23  N.  Y.  314 ;  1  R.  S.  728,  §  55.)  The  testator  in 
this  case  did  not  contemplate  a  separation  of  one-quarter  of 
the  estate  from  the  general  bulk,  and  an  investment  of  it  for 
the  benefit  of  the  widow  ;  he  directed  the  whole  surplus  to  be 
invested,  and  a  quarter  of  the  income  of  the  whole  to  be 
divided  to  her  during  her  lifetime,  and  in  the  same  sentence, 
without  the  separation  of  a  comma  even,  follows  the  gift  over 
of  her  share  after  her  death  for  the  tenefit  of  the  three 
children  named,  etc.  The  widow  had  no  share  of  the  corpus 
in  the  contemplation  of  the  testator.  One-quarter  of  the 
income  wa*s  obviously  the  subject-matter  of  the  entire  clause. 
{Locke  V.  F,  L,  cfe  T.  Co,,  140  ]S\  Y.  135.)    There  is  nothing 
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in  the  consequences  of  the  failure  of  the  trust  to  deter  tlie 
court  from  freely  according  to  the  language  of  the  will  its 
obvious  meaning.  If  anything  tlie  court  will  rather  lean 
toward  a  conclusion  under  which  the  appellant  will  share  with 
his  brothers  and  sisters.  {Low  v.  Ilannoiiy^  Y2  N.  Y.  414 ; 
Scott  V.  Gurnsey^  48  id.  106.)  The  will  contains  no  direc- 
tion to  the  trustess,  either  express  or  implied,  to  receive  the 
rents  or  profits  of  the  land.  They  took,  therefore,  no  title  to 
the  lands,  but  only  a  power  comprehending  a  power  of  sale 
which  was  held,  without  appeal,  not  to  be  imperative  and  not 
to  operate  as  an  equitable  conversion.  (R.  S.  Uses  &  Trusts, 
§-56.) 

George  Zahriskie  for  respondents.  If  there  be  no  valid 
trust  for  the  widow  all  the  remainders  fail.  (Robert  v.  Covn." 
hig,  89  N.  Y.  225  ;  Yenum  v.  Vernon,  53  id.  351, 359  ;  Tobias 
V.  Ketclium,  32  id.  319,  328 ;  Gibnan  v.  ReddingUm,  24  id. 
19 ;  Garvey  v.  McDemtt,  T2  id.  556 ;  Cooke  v.  Plati,  98  id. 
35,  39.)  The  trust  is  not  saved  by  the  provision  giving  to  the 
widow  one-fourth  of  the  income  of  the  entire  estate.  The 
court  has  no  power  to  convert  the  gift  of  the  fourth  part  of 
the  entire  income  of  the  estate  into  a  gift  of  the  entire  income 
of  one-fourth  part  of  the  estate  by  setting  apart  so  much  of 
the  capital  as  a  fund  to  produce  the  income.  {Cochrane  v. 
Schell,  140  N.  Y.  516,  536;  Arthur  v.  Xelson,  1  Dem.  337; 
IlawUy  V.  James,  5  Paige,  318  ;  Harris  v.  Clark,  7  N.  Y. 
242  ;  Van  Beuren  v.  Bash,  30  id.  393, 426  ;  Holmes  v.  Mead, 
52  id.  332,  345 ;  Knox  v.  Jones,  47  id.  389 ;  Benedict  v. 
Webb,  98  id.  460 ;  Tllden  v.  Green,  130  id.  29 ;  Garvey  v. 
McDevitt,  72  id.  556.)  In  any  event  the  widow  is  not  enti- 
tled both  to  dower  and  to  the  benefit  of  the  trust  because  the 
two  are  incompatible.  ( Vernon  v.  Vernon,  53  N.  Y.  351  ; 
Tobias  V.  Ketchuni,  32  id.  319  ;  Savage  v.  Burnham,  17  id. 
561.) 

Bronson  Winthroj?  for  respondents.  The  legal  title  in 
the  trustees  is  commensurate  with  the  duration  of  the  express 
trust.     (1  R.  S.  730,  §  67;  Locke  v.  K  L,  cfe  T  Co,,  140  N. 
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Y.  135 ;  Greene  v.  Greene,  125  id.  510 ;  Cooke  v.  Piatt,  98 
id.  38.)  At  the  widow's  death  the  trustees  no  longer  liave 
the  power  ix)  collect  the  rents  and  profits  and  the  trust  ceases. 
{Locke  V.  F.  L,  <&  T.  Co,,  140  N.  Y.  144 ;  Vanderpoel  v. 
Zoew,  112  id.  167 ;  Matt  v.  Ackerman,  92  id.  578;  S,  Bank 
V.  Holden,  105  id.  417 ;  Ramsey  v.  De  Reiner,  47  N.  Y.  S. 
K.  682 ;  Fhh&r  v.  Hall,  41  N.  Y.  423  ;  Ra/wson  v.  Lamp- 
mam.,  5  id.  456 ;  Moorehouse  v.  Hutchinson,  17  N.  Y.  S.  E. 
183 ;  Greene  v.  Greene,  125  N.  Y.  506 ;  Post  v.  Hover,  33 
id.  593  ;  Henderson  v.  Henderson,  113  id.  11.)  If  this  con- 
struction is  possible,  under  the  language  of  the  clause,  it  must 
be  adopted.  {Roe  v.  Vingut,  117  N.  Y.  218;  Greene  v. 
Greene,  125  id.  512 ;  Ijytle  v.  Beveridge,  58  id.  598.)  The 
disposition  of  one-fourth  of  the  estate  cannot  fail  because  the 
testator  has  omitted  to  dispose  of  the  residue.  (3  Jarman  on 
Wills  [5th  ed.],  709 ;  Adams  v.  Perry,  43  N.  Y.  487  ;  Cooke 
V.  Piatt,  98  id.  35  ;  Greene  v.  Greene,  125  id.  510.) 

O'Brien,  J.  The  plaintiffs,  as  executors  of  the  will  of 
Henry  A.  Kent,  who  died  March  1,  1893,  brought  this  action 
for  the  purpose  of  procuring  a  judicial  construction  of  its 
several  provisions.  The  will  bears  date  October  23d,  1891,  is 
holographic,  and  its  disposing  clauses  read  as  follows : 

"  I,  Henry  A.  Kent,  of  the  city  of  Brooklyn,  county  of 
Kings  and  state  of  New  York,  do  make,  publish  and  declare 
this  my  last  will  and  testament  as  follows : 

"  I  give,  devise  and  bequeath  to  my  children,  to  wit,  Susan 
W.  Hopkins,  Frances  K.  Sanger,  Sheldon  L.  Kent  and  Henry 
C.  Hopkins,  my  son-in-law,  and  to  their  heirs  and  assigns,  all 
my  property,  whether  real,  personal  or  mixed,  in  trust,  and  I 
also  appoint  the  above-mentioned  trustees  my  executors,  with 
instructions  as  follows : 

"  1st.  To  pay  all  my  debts. 

"  2d.  To  dispose  as  they  may  think  advisable  for  all  interests 
of  all  of  my  property. 

"  3d.  To  invest  the  surplus  after  paying  my  debts  in  such 
manner  as  they  think  advisable. 
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"  4tli.  To  divide  the  income  from  such  investments  as  fol- 
lows in  four  equal  parts,  namely : 

"  To  my  wife,  Amelia  C.  Kent,  one  part  during  her  life- 
time ;  after  her  death  her  share  to  revert  to  my  trustees  for 
the  benefit  of  my  three  children,  their  heirs  and  assigns,  under 
the  supervision  of  my  trustees  as  above  mentioned  ;  Susan  W. 
Hopkins  one-third,  Frances  K.  Sanger  one-third  and  Sheldon 
L.  Kent  one-third." 

It  appeared  that  the  testator  had  another  child,  a  son, 
Walter  L.  Kent,  who  is  not  mentioned  in  tlie  will,  and  this 
appeal  relates  to  his  interest  in  the  estate.  The  courts  below 
have  held  that  as  to  three-fourths  of  his  estate,  real  and  per- 
sonal, the  testator  failed  to  make  any  valid  disposition,  and, 
consequently,  died  intestate  as  to  that  part.  That  as  to  the 
other  one-fourth  there  was  a  valid  trust  created  during  the 
life  of  the  widow  for  her  benefit,  with  remainder  over  to  the 
three  children  named  absolutely.  That  the  widow  was  entitled 
to  dower  in  the  lands  undisposed  of,  and  to  a  distributive 
share  in  the  personal  estate.  No  one  appealed  from  this 
judgment  except  the  son,  Walter  L.  Kent,  and  he  from  that 
part  of  it  only  which  adjudges  that  upon  the  death  of  the 
widow  the  remainder  of  her  one-fourth  share  vests  in  fee  in 
the  other  three  children.  The  contention  on  his  behalf  is  that 
there  was  no  valid  disposition  made  of  the  remainder,  and  that 
the  testator  died  intestate  as  to  that  also.  The  limit  of  the 
controversy  is  thus  reduced  to  a  single  inquiry.  We  may  pass 
over  the  other  provisions  of  the  will,  except  the  fourth  clause 
for  the  benefit  of  the  widow,  and  assume,  what  would  seem 
to  be  entirely  obvious  from  a  glance  at  these  provisions,  that 
the  deceased  failed  to  create  any  beneficial  interest  in  three- 
fourths  of  his  estate  in  favor  of  any  one,  and  that  the  tnxsts 
upon  which  he  attempted  to  dispose  of  it  are  void. 

It  cannot  be  denied  that  tlie  meaning  of  the  testator,  as 
expressed  in  the  fourth  clause,  is  involved  in  much  doubt  and 
obscurity,  1)ut  it  is  the  duty  of  courts  in  construing  such  a  pro- 
vision to  so  interpret  it  as  to  uphold  rather  than  to  render  it 
void.     {Roe  v.  Yiiigut^  117  N.  Y.  218  ;  Du  Bois  v.  Ray,  35 
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id.  162 ;  Greene  v.  Greene^  125  id.  512 ;  Po%t  v.  Hoover^  33 
id.  601 ;  Lyile  v.  B&oeridge^  58  id.  598.)  It  is  quite  clear  that 
tlie  testator  intended  to  convey  to.  his  executors  and  trustees 
some  interest  in  his  property  for  the  benefit  of  his  widow 
during  her  hfe.  While  the  language  is  not  clear  it  is  fairly 
to  be  gathered  from  it  that  he  intended  that  she  should  receive 
the  income  of  a  share  which  evidently  was  one-fourth  of  his 
estate.  The  right  to  the  income  of  this  share,  or  the  rents  and 
profits  of  the  same  during  her  life,  vested  her  with  an  equitable 
life  estate  in  tlie  share  itself.  This  was  the  quantity  of  the 
estate  conveyed  to  the  trustees  for  the  benefit  of  the  widow. 
Its  limit  and  term  of  duration  is  for  the  period  of  her  life. 
At  her  death  the  purpose  for  which  the  trust  was  created  is 
served,  and,  consequently,  the  estate  of  the  trustees  terminates 
and  the  share  is  released  from  the  trust.  {Locke  v.  Fannsri 
Loan  <&  Trust  Co.y  140  X.  Y.  135 ;  Greene  v.  Greene^  supra  ; 
Cook^  V.  Plutt,  98  N.  Y.  38.)  The  question  is,  what  becomes 
of  it  then  or  hi  whom  is  the  l>eneticial  interest  vested  ?  We 
think  that  the  deceased  has  in  effect  said  that  tins  share,  which, 
up  to  the  time  of  the  death  of  the  widow  was  under  the 
supervision  of  the  trustees,  shall  revert  to  them  "  for  the  benefit 
of  my  three  children,  their  heirs  and  assigns."  And  as  there 
was  no  further  active  trust  imposed  upon  the  trustees,  in 
respect  to  this  share,  the  whole  legal  and  equitable  estate 
vested  absolutely  in  the  three  children  by  the  statute.  They, 
and  not  the  trustees,  then  beciame  entitled  to  the  possession 
and  to  the  rents  and  profits,  and,  hence,  under  such  circum- 
stances, the  remainder  will  vest  in  them  under  the  provisions 
of  the  Statute  of  Uses  and  Trusts,  and  there  can  remain  in 
the  trustees  no  estate  whatever,  legal  or  equitable. 

"  §  47.  Every  person  who,  by  virtue  of  any  grant,  assign- 
ment or  devise,  now  is  or  hereafter  shall  be  entitled  to  the  actual 
possession  of  lands  and  the  receipt  of  the  rents  and  profits 
thereof  in  law  or  in  equity  shall  be  deemed  to  have  a  legal 
estate  therein  of  the  same  quality  and  duration,  and  subject 
to  the  same  conditions  as  his  beneficial  interest. 

"  g  49.  Every  disposition  of  lands,  whether  by  deed  or  devise, 


1895.]  Hopkins  et  al.  v.  Kent  et  al.  369 

N.  T.  Rep.]  Opinion  of  the  Court,  per  (yBRiBN,  J. 

hereafter  made,  shall  be  directed  to  the  person  in  whom  the 
right  to  the  possession  and  promts  shall  be  intended  to  be 
invested,  and  not  to  any  other  to  the  use  of  or  in  trust  for 
such  person,  and,  if  made  to  one  or  more  persons  to  the  use  of 
or  in  trust  for  another,  no  estate  or  interest,  legal  or  equitable, 
shall  vest  in  the  trustee." 

At  the  death  of  the  widow  the  possession,  management 
and  control  of  the  share  for  her  benefit  terminates  and  that  of 
the  three  childi'en  begins.  The  learned  counsel  for  the 
defendant  Walter  L.  Kent  insists  that  the  true  construction 
of  the  provision  is  that  the  trustees,  notwithstanding  the  death 
of  the  widow,  still  hold  the  share  in  trust  as  before  for  the 
benefit  of  the  three  children,  their  heirs  and  assigns  in  perpe- 
tuity, and  this  disposition  being  void  the  remainder  fails,  and, 
upon  the  death  of  the  widow,  the  share  vests  in  possession  in 
the  heirs  at  law.  The  inaccurate  language  of  the  testator  of 
course  aflfords  a  wide  scope  for  ingenious  reasoning,  but  to 
construct  a  perpetuity  upon  the  life  estate  of  the  widow,  for 
the  purpose  of  defeating  the  remainder,  would  be  not  only  to 
impute  to  the  testator  an  intention  quite  improbable  and 
exceedingly  diflicult  to  find,  but  ascribe  to  his  words  a  scope 
and  meaning  which  they  will  scarcely  bear. 

The  interpretation  given  to  the  instrument  by  the  court 
below  is  more  in  harmony  with  settled  principles  of  construc- 
tion, does  less  violence  to  language  and  is  more  in  accord  with 
the  presumed  intention  of  the  testator. 

The  judgment  should  be  affirmed,  with  costs  to  all  parties 
out  of  the  estate. 

All  concur,  except  Gkay,  J.,  not  sitting. 

Judgment  affirmed. 

SlOKELS — ^VoL,  0.         47 
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Thesese    Kitspht,    as    AdministratriXy  etc.,  Appellant,  v. 
Frank  K.  Hayes  et  al.,  Bespondents. 

In  an  action  to  recorer  damages  for  alleged  negligence,  causing  the  death 
of  M.,  plaintiffs  intestate,  these  facts  appeared:  M.  was  in  the  emploj 
of  ik  safe  company  engaged  in  moving  a  safe  into  defendants'  building. 
The  safe  was  carried  up  in  a  freight  elevator  to  a  little  above  the  floor 
where  it  was  to  be  placed.  Other  employees  of  the  company  placed 
pieces  of  iron  under  the  front  of  the  elevator  car  to  sustain  it,  which 
was  then  lowered  upon  them.  Said  employees  then  went  into  the  car, 
the  rear  portion  of  which  began  to  sag  down;  they  called  out  to  raise 
the  car  up.  The  Janitor  of  the  building  thereupon  called  down  the 
elevator  shaft  to  the  engineer  to  "  raise  her  a  turn."  The  car  was  raised 
up  even  with  the  floor,  when  the  janitor  again  called  down  the  shaft  to 
"stop  and  hold  the  pressure  on  and  keep  her  in  her  place."  Said 
employees  then  began  to  push  the  safe  out  of  the  car;  when  about  half 
out  the  car  rose,  tipping  the  safe  over,  and  M.,  who  was  in  front  of  it, 
was  killed.  Held,  that  the  complaint  was  properly  dismissed;  that 
defendants  were  chargeable  with  no  duty  with  reference  to  the  removal 
of  the  safe  from  the  elevator  ;  that  the  negligence  was  that  of  M.'s 
co-employees  in  attempting  to  remove  the  safe  with  the  power  on  with- 
out notifying  the  engineer  below  or  directing  him  to  reduce  the  power 
in  case  the  car  should  commence  to  rise. 

{Argued  March  7,  1895;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  April  14,  1894,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  an  order  of  the  court  on 
trial  at  Circuit  dismissing  the  complaint. 

The  nature  of  the  actioA  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

G.  Washhoume  Smith  for  appeDant.  The  defcmdants 
were  guilty  of  negligence  in  starting  the  elevator  and  tipping 
the  safe  over,  while  the  deceased  and  the  rest  of  Marvin's 
men  were  removing  it  from  the  car.  {Coughi/ry  v.  G,  W. 
Co.,  56  K  Y.  124;  Kay's  Per.  Neg.  18,  19;  Ack^  v. 
Lansing,  59  N.  Y.  646 ;  Swords  v.  JEdgar,  Id.  28 ;  BenneU 
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V.  JS.  B.  Co.,  102  U.  S.  577 ;  EUi&tt\.  Pray,  10  Allen,  878 
Ritterman  v.  Ropes,  19  J.  ife  S.  25  ;  Tou%ey  v.  Roberts,  21 
id.  446 ;  Scott  v.  Z.  D.  Co.,  3  H.  &  C.  596  ;  Gerlachv.  Mel- 
meyer,  15  J.  &  S.  292 ;  Briggs  v.   Oliver,  4  H.  &  C.  403 
Lyons  v.  Rosenthal,  11  Hun.  46  ;  Byrne  v.  Boodle,  2  H.  & 
C.  722;  Kearney  v.  Z.  cfe  C.  R.   Co.,  L.«l.  [6  Q.  B.]  760 
Thomas  v.  W.  U.  T.  Co.,  100  Mass.  156 ;  Ixmery  v.  M.  R.  Co. 

99  N.  Y.  161 ;  MuUen  v.  St.  John,  57  id.  567 ;  S.  &  R.  on  Neg, 
[4th  ed.]  §§  59,  60 ;  Stokes  v.  Saltonstall,  13  Pet.  181.)  On 
the  question,  whether  the  plaintiflPs  intestate  was  free  from 
contributory  negligence,  the  ease  was  clearly  one  for  the  jury. 
{Beming  v.  Steinway,  100  N*.  Y.  551 ;  Stringhdm  v.  Stewart, 

100  id.  516 ;  DoyU  v.  Bmrd,  15  Daly,  287 ;  Murtaugh  v.  N.  T. 
a  R.  R.  Co.,  49  Hun,  460;  Davidson  v.  ComeU,  132  N.  Y.  228; 
Galvin  V.  Mayor,  etc.,  112  id.  223 ;  Iloag  v.  R.  R.  Co.,  Ill  id. 
199 ;  Stackus  v.  If.  T.  C.  R.  R.  Co.,  79  id.  466 ;  Thurher  v.  H. 
R.  R.  Co.,  60  id.  326 ;  Dervin  v.  Herrmam,,  23  J.  &  S.  274.) 
The  plaintiff  had  the  right  to  prove  what  appliances  the  own- 
ers of  other  high  buildings  in  the  city  of  New  York  and 
vicinity  used  to  keep  their  elevators  stationary  while  men  were 
removing  heavy  safes  from  them.  {Hegeraam,  v.  R.  R.  Co.,  13 
id.  1 ;  F.  R.  R.  Co.  v.  McDade,  135  U.  S.  554.)  The  court 
erred  in  sustaining  the  defendants'  objection  to  questions  put 
to  the  expert  witness  Smith.  (  WaUa,ce  v.  C.  V.  R.  R.  Co,, 
138  N.  Y.  302 ;  OaZvin  v.  Mayor,  etc.,  112  id,  226 ;  Ha^t  v. 
ZT.  R.  B.  Co.,  «4  id.  60  ;  Wottrich  v.  Freemcm,  71  id.  601 ; 
Timiey  v.  N.  J.  S.  Co.,  5  Lans.  509 ;  Nadam  v.  W.  R.  Z.  Co,, 
76  Wis.  120 ;  Crocker  v.  Im.  Co.,  8  Cush.  79.) 

Charles  C.  Nodal  and  Thomas  S.  Moore  for  respondents. 
The  learned  trial  judge  was  correot,  in  his  ruling  dismissing 
the  complaint.  {Reiss  v.  N.  Y.  S.  Co.,  128  N.  Y.  108 ;  Cos- 
tdich  V.  S.  0.  Co.,  122  id.  118 ;  Dobbins  v.  Brown,  119  id. 
188 ;  Losee  v.  Buchamxm,  51  id.  476 ;  lleaney  y.  L.  I.  R.  R. 
Co.,  112  id;  122  ;  Riordxm  v.  S.  S.  Co.,  124  id.  655 ;  Fergu- 
son  V.  Hubbell,  97  id.  507 ;  Van  Wycklen  v.  City  of  Brooklyn^ 
118  id.  424;  RoberU  v.  N.  Y.  E.  R.  R.  Co.,  128  id.  455.) 
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Haight,  J .  This  action  was  brought  to  recover  damages 
for  the  death  of  Patrick  Murphy,  the  plaintiffs  intestate, 
caused,  as  alleged,  by  the  negligence  of  the  defendants. 

Patrick  Murphy,  with  several  others,  was  in  the  employ  of 
the  Marvin  Safe  Company,  engaged  in  moving  a  safe  weigh- 
ing nine  thousand  three  hundred  pounds  into  the  defendants' 
building  on  Maiden  lane,  in  the  city  of  New  York,  for  one 
of  the  defendants'  tenants  therein.  There  were  two  elevators 
in  the  building  opposite  each  other  on  the  main  hall,  one  of 
which  was  constructed  for  carrying  heavy  freight  as  well  as 
passengers.  The  safe  was  run  into  the  hall  on  the  first  floor 
and  placed  upon  the  freight  elevator.  The  engineer  of  the 
building  was  then  given  an  order  to  go  ahead,  and  thereupon 
he  applied  the  power  and  raised  the  car  containing  the  safe  to 
the  seventh  floor  of  the  building,  where  it  was  to  be  removed 
and  placed  in  the  tenant's  office.  After  the  elevator  had 
arrived  at  the  floor  of  its  destination  the  servants  of  the  Mar- 
vin Safe  Company  placed  two  iron  shoes  under  the  front  edge 
of  the  car.  They  consisted  of  two  broad  pieces  of  iron,  which 
extended  beneath  the  floor  of  the  car  with  a  double  angle 
which  projected  out  into  the  hallway.  The  elevator  was  then 
lowered  upon  the  shoes,  and  two  of  the  employees  of  the  Mar- 
vin Safe  Company  went  into  the  car  behind  the  safe  to  assist 
in  pushing  it  out  into  the  hall.  As  they  entered  the  car  the 
rear  portion  thereof  commenced  to  sag  down,  and  they  called 
out  to  raise  the  car  up.  A  janitor  in  the  defendants'  employ, 
standing  by,  hallooed  down  the  elevator  shaft  to  the  engineer 
to  "  raise  her  a  turn  ;  give  her  a  turn."  Thereupon  the  car 
was  raised  up  even  with  the  floor.  He  then  shouted  down 
the  shaft :  "  Stop  and  hold  the  pressure  on  and  keep  her  in 
her  place."  The  car  then  remaining  steady,  the  servants  of 
the  safe  company  took  hold  of  the  safe  and  pushed  it  out 
As  soon  as  they  got  it  about  half  way  out  on  to  the  floor  of 
the  hall  the  elevator  commenced  to  raise,  and  rose  gradually 
for  the  space  of  about  three  feet,  tipping  the  safe  over  on  to 
its-face  in  the  hall.     The  plaintiffs  intestate,  being  in  front  of 
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the  safe,  was  thrown  over  into  the  opposite  elevator  shaft,  fell 
and  was  killed. 

We  think  there  can  be  no  reasonable  doubt  as  to  the  cause 
of  the  accident.  The  inferences  to  be  drawn  from  the  facts 
would  have  justified  the  jury  in  finding  that  the  car  was  held 
in  position,  even  with  the  floor  of  the  building,  through  the 
power  maintained  upon  the  elevator  by  the  engineer  in  the 
basement  below,  and  as  soon  as  the  elevater  was  relieved  in 
part  of  the  great  weight  of  the  safe  the  car  commenced  to 
rise,  because  of  such  power,  causing  the  safe  to  tip  forward. 

Who  was  at  fault?  Was  it  the  defendants'  engineer? 
Manifestly  not.  He  was  in  the  basement  below  operating  the 
elevator  according  to  orders  received  from  above.  He  could 
not  see  or  know  what  they  were  doing  with  the  safe,  or  the 
manner  in  wliich  they  were  removing  it  from  the  car  of  the 
elevator.  He  apparently  obeyed  the  orders  given  him  ;  and 
we  discover  nothing  in  his  acts  that  can  properly  be  made  the 
subject  of  criticism. 

Was  it  the  janitor  ?  He  was  charged  with  no  duty  with 
reference  to  the  moving  of  the  safe.  So  far  as  appears  he 
was  but  a  volunteer.  When  the  men  inside  of  the  car  called 
out  to  "  raise  her  up,"  after  finding  that  the  rear  of  the  car 
was  sagging  down,  he  shouted  their  orders  down  through  the 
elevator  shaft  to  the  engineer.  It  is  true  that,  after  the  car 
was  again  raised  even  with  the  floor,  he  again  shouted  down 
to  the  engineer  to  keep  the  pressure  on  and  hold  the  car  in 
place.  But  this  was  done  in  a  loud  voice,  in  the  presence  of 
the  servants  of  the  safe  company,  including  Murphy,  and  no 
objection  was  made  thereto.  The  order  was  evidently  proper. 
It  had  then  been  demonstrated  that  the  shoes  placed  under 
the  floor  of  the  front  of  the  car  were  insuflicient  to  hold  it  in 
place,  and  power  from  beneath  was  required  in  order  to  keep 
it  from  sagging  down  in  the  rear.  The  janitor  was  not  shown 
to  have  had  experience  or  knowledge  in  the  moving  of  safes, 
or  to  have  taken  any  other  responsibility,  or  given  other  orders 
with  reference  tliereto. 

Were  the  defendants  neghgent  ?     There  is  no  pretense  that 
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the  elevator  was  not  of  the  best  construction,  or  that  it  did 
not  do  its  work  properly.  The  only  thing  suggested  is  that  they 
did  not  have  a  man  upon  the  elevator  having  holft  of  the  rope 
80  as  to  shut  off  the  power  as  the  safe  was  removed  from  the 
elevator.  But  they  were  chargeable  with  no  duty  with  refer- 
ence to  the  removal  of  the  safe.  They  simply  furnished  the 
elevator  operated  by  the  engineer,  with  which  to  enable  the 
Marvin  Safe  Company  to  effect  the  hoisting  of  the  safe.  The 
capacity  of  the  elevator  was  from  four  to  live  tons.  The 
weight  of  the  safe,  as  we  have  seen,  was  upwards  of  four  tons 
and  a  half,  nearly  equal  to  the  entire  capacity  of  the  elevator. 
The  elevator  could  be  operated  by  the  engineer  properly, 
under  orders  from  above,  and,  under  the  circumstances,  it 
may  not  have  been  deemed  prudent  to  burden  the  elevator 
with  the  weight  of  an  additional  man.  We  consequently  see 
no  ground  for  charging  the  defendants  with  negligence. 

Did  the  accident  result  in  consequence  of  the  negligence  of 
the  servants  of  the  safe  company?  Those  servants  were 
engaged  in  the  removal  of  the  safe.  They  were  accompanied 
by  the  foreman  of  the  gang  and  the  general  foreman  of  the 
company,  men  who  had  had  many  years  of  experience  in  the 
moving  of  safes  in  the  cities  of  New  York,  Brooklyn  and 
Jersey  City,  and  the  taking  of  them  up  in  elevators  in  high 
buildings.  They  were  fully  aware  of  the  difficulties  and  dan- 
gers attending  the  handling  of  safes  of  great  weight,  and 
understood  the  natur%  and  character  of  the  appliances  neces- 
sary to  be  made  use  of  in  performing  such  work.  They  knew 
that  the  shoes  had  proved  insufficient  to  hold  the  car  in  place, 
and  that  they  had  placed  no  skid  or  other  appliance  across  the 
elevator  shaft  to  hold  the  car  in  position.  They  knew  that 
the  elevator  car  was  maintained  in  position  upon  the  seventh, 
floor  of  the  building  with  this  safe  upon  it,  through  power 
applied  by  the  engineer  in  the  basement  below.  They  knew 
that  there  was  no  man  upon  the  car  having  hold  of  the  rope 
so  as  to  reduce  the  power  as  the  safe  was  removed.  Yet 
knowing  all  this,  they  attempted  to  remove  the  safe  from  the 
elevator  with  the  power  on,  without  giving  notice  to  the 
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engineeF  belaw,  or  directiag  him  to  reduce  the  power  in  case 
the  elevator  should  eommeuce  to  rise.  In  this,  it  appears  to 
us,  they  were  negligent,  and  such  negligence  caused  the  death 
of  Murphy,  They  were  his  coHservants  and  co-laborers,  he 
participating  with  them  in  n^ligeutly  doing  the  work  they 
had  in  charge. 

It  follows  that  the  non-suit  was  proper,  and  that  the  judg- 
ment appealed  from  should  be  affirmed,  with  costs. 

All  ccmcur. 

Judgment  affirmed.  ^ 


The  People  ex  rel.  The  Union  Pacific  Tea  Ccwmpany, 
Appellant,  v,  James  A.  Kobeets,  as  Comptroller,  etc., 
Respondent. 

In  proceedings  by  certiorari  to  review  the  appraisal  of  the  state  oomp- 
troUer  fixing  the  amount  of  the  relator's  capital  stock  employed  within 
this  state,  the  latter  objected  to  the  appraisal  on  the  ground  that  it  is  a 
manufacturing  oompany,  wholly  engaged  in  carrying  on  manufacture 
in  this  state.  These  facts  appeared  :  The  relator  is  engaged  in  the  sale  of 
spices,  baking  powder,  coffee  and  tea,  purchasing  these  articles  in  bulk. 
The  spices  and  baking  powder  are  merely  put  up  by  it  in  packages  for 
Bale.  Various  kinds  of  tea  are  mixed  together,  the  compound  being  called 
and  sold  as  "  combination  tea."  The  coffee  is  purchased  in  the  raw  bean, 
then  roasted  and  ground,  and.  in  some  instances,  different  kinds  are 
mixed  together.  Held,  that  this  was  not  manufacture,  and  so  the  relator 
could  not  be  regarded  as  a  manufacturing  corporation. 

2t  ieems,  that  the  return  of  the  comptroller  to  a  certiorari  to  review  his 
appraisal  should  set  forth  the  items  of  the  appraisal,  Instead  of  simply 
giving  the  total,  and  making  the  evidence  a  part  of  the  return. 

(Argued  March  11,  1895  ;  decided  March  19,  1896.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  4, 
1894,  which  affirmed  a  determination  of  the  comptroller  of 
the  state  made  upon  a  re-hearing  for  re-settlement  and  revision 
of  a  tax  assessed  against  the  relator. 

The  nature  of  the  proceeding  and  the  facts,  so  far  aa 
material,  are  stated  in  the  opinion. 
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Charles  If.  Zioscomb  for  appellant.  The  assessment  by  the 
comptroller  is  erroneous  and  unsupported  by  the  evidence. 
{People  ex  rel.  v.  Wemjple^  133  N.  Y.  323 ;  People  ex  rd,  v. 
CampheUy  138  id.  543 ;  People  ex  rel.  v.  Coleman^  126  id. 
433 ;  People  ex  rel.  v.  Barker,  54  N.  Y.  S.  K.  447.)  Manu- 
facturing or  mining  corporations  or  companies  wholly  engaged 
in  carrying  on  manufacture  within  this  state  are  exempt  from 
state  taxation.  (Laws  1889,  chap.  353;  People  ex  rel.  v. 
Campldl,  63  N.  Y.  S.  E.  44 ;  PeopU  ex  rd.  v.  WempU,  133 
N.  Y.  323.)  The  business  of  the  Union  Pacific  Company  is  a 
manufacturing  business.  {People  ex  rel.  v.  We^nple,  42  If. 
Y.  S.  K.  278 ;  129  N.  Y.  643;  People  v.  N.  Y.  F.  D.  D. 
Co.,  98  id.  488.)  As  to  that  proportion  of  its  business  which 
is  manufacturing,  the  company  is  entitled  to  exemption  from 
taxation.     {People  ex  rel.  v.  CampbeU,  63  N.  Y.  S.  E^  47.) 

T.  E.  Hancock,  Attorney- General,  for  respondent.  The 
appellant  is  not  a  manufacturing  corporation,  and  is  subject  to 
taxation  upon  the  amount  of  capital  employed  in  this  state. 
{PeopU  Y.K.I.  Co.,  99  N.  Y.  181 ;  PeopU  v.  N.  Y.  D.  D. 
Co.,  92  id.  487 ;  Byers  v.  F.  C  Co.,  106  Mass.  131 ;  DudUy 
V.  J.  P.  A.,  100  id.  183;  Frazee  v.  Moffit,  20  Blatchf.  267; 
Hartraupt  v.  Wiegmann,  121  U.  S.  609.)  The  determination 
of  the  comptroller  as  to  the  amount  of  tax  due  from  the  appel- 
lant was  correct.  {People  ex  rel.  v.  WempU,  133  N.  Y.  323  ; 
PeopU  ex  rel.  v.  WempU,  131  id.  64;  PeopU  ex  rd.  v. 
WempU,  188  id.  583,  587;  PeopU  v.  A.  C.  <&  D.  Co.,  129 
id.  558 ;  PeopU  v.  S.  C.  0.  Co.,  131  id.  64;  PeopU  v.  S.  T. 
C.  Co.,  133  id.  323.) 

Bartlett,  J.  This  proceeding  is  presented  upon  a  writ  of 
certiorari  to  review  the  appraisal  of  the  comptroller  fixing  the 
amount  of  tlie  capital  stock  employed  within  tlie  state  by  the 
relator,  a  foreign  corporation  organized  under  the  laws  of  the 
state  of  New  Jersey  and  having  its  factory  and  principal  place 
of  business  in  the  city  of  New  York. 

The  authorized  capital  of  the  relator  is  $300,000  and  the 
amount  paid  in  $212,000. 
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The  comptroller  fixed,  on  a  first  appraisal,  the  amount  of 
capital  employed  within  this  state  at  $259,273.93,  and  on  a 
re-hearing  reduced  the  value  to  $172,677.46. 

Thereupon  the  relator  sued  out  a  writ  of  certiorari  to  review 
the  proceedings  before  the  comptroller,  and  the  General  Term 
of  the  third  department  afl3rmed  the  assessment  on  the 
re-hearing. 

The  relator  urges  two  principal  objections  to  the  appraisal 
made  by  the  comptroller ;  first,  that  it  is  a  manufacturing  cor- 
poration wholly  engaged  in  carrying  on  manufacture  within 
this  state ;  second,  that  there  is  an  overvaluation  of  the 
amount  of  capital  stock  employed  within  this  state. 

The  business  of  the  relator  is  alleged  to  be  the  manufacture 
of  coffee  and  tea,  and  the  sale  of  coffee,  tea,  spices  and  baking 
powder  in  this  and  several  other  states.  It  appears  by  the 
uncontradicted  evidence  that  the  relator  purchases  its  spices 
and  baking  powder  in  bulk,  merely  putting  up  the  same  in 
packages  for  sale,  and  the  question  of  whether  the  relator  is  a 
manufacturing  corporation  must  be  determined  by  the  man- 
ner in  which  it  deals  with  its  coffee  and  tea.  The  evidence 
discloses  that  tea  is  taken  in  the  original  state,  and  various 
kinds  are  mixed  together,  producing  a  compound  which  is 
called  combination  tea.  Coffee  is  purchased  in  the  raw  bean, 
roasted,  ground,  and  in  some  instances  different  kinds  of  coffee 
are  mixed  together,  forming,  as  in  the  case  of  the  tea,  a  com- 
bination article. 

We  think  it  very  clear  that  the  handling  of  tea  and  coffee 
in  the  manner  indicated  is  not  manufacture  in  any  legal  sense 
and  the  relator  cannot  be  regarded  as  a  manufacturing 
corporation. 

Mr.  Webster  defines  manufacture  to  be  "  anything  made 
from  raw  materials  by  the  hand,  by  machinery,  or  by  art,  as 
cloths,  iron  utensils,  shoes,  machinery,  saddlery,  &c." 

The  process  of  manufacture  is  supposed  to  produce  some 
new  article  by  the  application  of  skill  and  labor  to  the  raw 
material. 

SiCKELs— Vol.  C.        48 
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It  is  quite  apparent  that  the  procefises  of  the  relator  whea 
snbjected  to  this  test  cannot  be  deemed  mannfacture  either  ia 
the  ordinary  or  legal  definition  of  that  term. 

In  the  case  of  The  People  v.  Knickerbocker  Ice  Company 
(99  N.  Y.  181)  it  was  held  that  the  collecting  of  ice  from  the 
Hadson  river  and  Kockland  lake;  storing,  preserving  and  pre- 
paring it  for  sale  was  not  a  process  of  manufacture.  This 
court  held  the  defendant  was  dealing  with  ice  as  an  existing 
article,  and  not  as  a  manufacturer  thereof  by  f rigoric  effects 
produced  by  artificial  means. 

Judge  Danforth  says  (p.  183) :  "  Water  might  be  improved 
by  filtration,  fruit  by  judicious  pruning  of  tree  or  vine,  or 
protection  by  glass,  sand  and  gravel  by  screening,  cobblestones 
by  selection  and  coal  by  breaking,  and  each  by  various  pro- 
cesses stored  until  the  season  of  demand,  when,  having  been 
^  collected,  stored,  preserved  and  prepared  for  sale,'  the  nat- 
ural article  and  no  other  would  be  put  upon  the  market." 

So  in  the  case  at  bar  the  combination  of  teas,  and  the  roast- 
ing, grinding  and  mixing  of  coffee  are  processes  which  result 
in  no  new  article,  as  it  is  still  coffee  and  tea  that  is  placed  upon 
the  market. 

The  United  States  Circuit  Court  for  the  northern  district 
of  New  York  held  that  cutting  grass,  converting  it  into  hay, 
pressing  it  in  bales  and  transporting  it  to  market  did  not  result 
in  the  production  of  a  manufactured  article.  {Frazee  v.  Mof* 
fitt,  20  Blatch.  Cir.  Ct.  Eep.  267.) 

The  Supreme  Court  of  the  United  States  held  that  shells 
cleaned  by  acid  and  then  ground  on  an  emery  wheel,  and 
some  of  them  afterwards  etched  by  acid,  and  all  of  them 
intended  to  be  sold  as  ornaments,  as  sliells,  were  not  dutiable 
as  manufactures  of  shells.  {Hartra/nft  v.  Wiegmann^  131 U. 
S.  609.)  It  is  unnecessary  to  multiply  citations,  as  the  cases 
referred  to  clearly  point  out  the  rule  that  governs  in  the  case 
at  bar. 

This  brings  us  to  the  question  of  alleged  overvaluation  in 
the  appraisal  by  the  comptroller.  After  a  careful  examination 
of  the  evidence,  we  are  not  only  unable  to  agree  with  the  con- 
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tention  of  the  learned  counsel  for  the  relator  that  legal  error 
is  disclosed  by  the  fact  that  the  comptroller's  appraisal  is  con- 
trary to  the  undisputed  evidence,  but  we  are  of  opinion  that 
his  final  determination  on  the  re-hearing  is  supported  by  the 
facts.  "We  do  not  deem  it  important  to  review  the  facts  in 
detail,  as  the  decision  below  is  binding  upon  this  court. 

We  feel  constrained,  in  this  connection,  to  comment  upon  a 
practice  that  prevails  in  the  comptroller's  office  which  imposes 
upon  this  court  much  unnecessary  labor.  The  return  to  the 
writ  of  certiorari  in  this  case  sets  forth  the  final  determination 
of  the  comptroller  in  fixing  the  amount  of  relator's  capital 
stock  employed  within  this  state,  but  fails  to  disclose  the 
items  aggregating  the  total  as  ascertained,  simply  making  the 
evidence  taken  before  the  commissioner  a  part  of  the  return. 

It  will  greatly  facilitate  the  court  in  deciding  this  class  of 
cases  if  tlie  return  sets  forth  the  items  of  the  appraisal. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
WilliAlM  O'Brien,  Deceased,  and  the  Judicial  Settlement 
of  the  Accounts  of  his  Executors. 

Upon  a  final  settlement  of  the  accounts  of  executors,  these  facts  appeared: 
in  proceedings  taken  before  the  surrogate  by  legatees  to  revoke  the  let- 
ters testamentary,  a  citation  was  Issued,  and  the  executors  were  enjoined 
from  acting  as  such  until  the  determination  of  the  surrogate  upon  the 
application.  The  executors  resisted  the  application,  and  the  proceedings 
resulted  in  an  order  revoking  the  letters  unless  the  executors  gave  a 
bond  as  prescribed  by  the  Code  of  Civil  Procedure  (§  2687,  sub.  8),  and 
charging  them  with  the  disbursements  of  the  petitioners.  The  execu- 
tors complied  with  the  order,  continued  in  the  performance  of  their 
duties,  and  on  the  final  accounting  claimed  a  credit  for  the  amounts 
they  alleged  they  were  liable  to  pay  their  counsel  for  services  per- 
formed while  they  were  so  enjoined  and  for  services  rendered  by  their 
attorney  in  resisting  said  application.  The  surrogate  found,  upon  evi- 
dence justifying  the  findings,  that  the  application  was  unreasonably 
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.  resisted,  and  he  disallowed  the  claim.  Held,  that  this  was  within  the 
discretion  of  the  surrogate  and,  the  General  Term  having  affirmed  his 
decree,  this  court  could  not  interfere. 

{Argued  March  8,  1895 ;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  14,  1894:,  which  affirmed  a  decree  of  the  surrogate 
of  Eensselaer  county  settling  the  accounts  of  the  executors  of 
the  last  will  and  testament  of  William  O'Brien,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Olm  A.  Martin  for  appellants.  The  case  conclusively 
shows  that  the  amount  of  $761.93  as  found  by  the  referee, 
was  for  actual  and  necessary  expenses,  and  was  just  and  reason- 
able. The  refusal  of  the  surrogate  to  make  an  allowance  of 
that  amount  to  the  executors  was  error.  (Code  Civ.  Pro. 
§  2730;  Gilman  v.  Gilman,  2  T.  &  C.  214;  63  N.  Y.  41 ; 
Fowler  V.  Loehwood^  3  Redf.  465  ;  Frith  v.  Campbell^  53 
Barb.  325  ;  In  re  Thompson^  41  id.  237 ;  Holmes  v.  CuoTc^  2 
Barb.  Ch.  646  ;  Colegrove  v.  Horton^  11  Paige,  261 ;  Freeman 
V.  Kellogg^  4  Redf.  218  ;  ManderviUe  v.  ManderviUe^  8  Paige, 
475;  Shields  v.  Shields,  60  Barb.  56;  In  re  Ha/rt,  6  N. 
T.  S.  R.  535  ;  Martin  v.  Duke,  5  Redf.  597 ;  Grxibl  v.  Hwm- 
Uton,  2  Dem.  414 ;  In  re  Sterling,  9  Civ.  Pro.  Rep.  448, 451 ; 
In  re  Cody,  36  Hun,  122 ;  103  K  Y.  678.)  It  is  not  essen- 
tial that  the  executors  should  have  paid  the  amount  of  the 
expenses  to  authorize  their  allowance  by  the  surrogate.  '  (^Oil- 
mam,  V.  Gilman,  2  T.  &  C.  214 ;  63  N.  Y.  41 ;  Fowler  v.  Lock- 
wood,  3  Redf.  465 ;  Frith  v.  Campbell,  53  Barb.  325 ;  In  re 
Thompson,  41  id.  237 ;  Williams  on  Exrs.  1137 ;  Stewart  v. 
Hoare,  2  Bro.  C.  C.  663 ;  Fearns  v.  Young,  10  Ves.  184 ; 
Atty.-Genl,  v.  City  of  London,  1  id.  243 ;  Lewin  on  Trusts, 
557;  Beames  on  Costs,  13,  157,  214;  Tiif.  &  Bull,  on  Trusts, 
697 ;  Wetmore  v.  Parker,  52  N.  Y.  450 ;  Woodr^iffY.  N.  Y., 
L.  E.  <&  W.  H.  R.  Co.,  129  id.  27;  Code  Civ.  Pro.  §§  2729, 
2730;   Downing  v.  Marshall,  37  K  Y.   387;   Irving  v. 
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De  Kayj  9  Paige,  633 ;  In  re  AUy,-Genl.  v.  JHf.  A.  L,  Ins. 
Co.y  91  N.  Y.  61.)  The  appeal  from  that  portion  of  the  sur- 
rogate's decree  charging  the  executors  personally  with  the 
payment  of  $101.40,  costs  of  the  proceedings  for  their  unsuc- 
cessful removal,  is  well  taken,  and  that  part  of  the  decree 
should  be  reversed.  {Holmes  v.  Cochj  2  Barb.  Ch.  426; 
Shook  V.  Shook,  19  Barb.  653.) 

John  T.  Norton  for  respondents,  None  of  the  orders^ 
decisions,  findings,  refusals  to  find  or  decrees,  referred  to  in 
the  notice  of  appeal  to  the  General  Term,  and  which  the 
appellants  call  "  intermediate  orders,"  are  before  this  court  for 
review,  no  adjudication  having  been  made  thereon  by  the 
General  Term,  no  appeal  to  this  court  having  been  taken  from 
any  thereof  and  none  thereof  being  specified  in  the  notice  of 
appeal.  (Code  Civ.  Pro.  §§  1316,  2570 ;  In  re  Burnett^  15 
N.  Y.  S.  K.  116 ;  In  re  SouU,  46  Hun,  661 ;  In  re  PhaZen, 
.21  N.  Y.  S.  E.  34 ;  Marvin  v.  Marvin,  11  Abb.  [N.  S.]  99 ; 
Platz  V.  City  of  Cohoes,  8  Abb.  [N.  C]  397  \  F.  L.  <&  T.  Co. 
V.  T.  Co.,  15  N.  Y.  S.  R.  516  ;  Marsh  v.  Avery,  81  K  Y.  29 ; 
Negley  v.  Short,  18  Civ.  Pro.  Rep.  45.)  Findings  of  fact  are 
not  reviewable  in  this  court,  except  where  such  findings  are 
wholly  unsupported  by  competent  evidence.  {In  re  Boss,  87 
K  Y.  514 ;  Da/ois  v.  CUrk,  87  id.  623 ;  In  re  CottreU,  95  id. 
329 ;  In  re  Valentine,  100  id.  607 ;  Howlett  v.  Ehn&r,  103 
id.  156 ;  KingsUmd  v.  Murray,  133  id.  170  ;  In  re  Boltonj 
141  id.  554.)  The  unpaid  bills  of  Mr.  Ludden  and  Mr.  Grifiith 
were  properly  disallowed  by  the  surrogate.  Neither  the  sur- 
rogate nor  the  Surrogate's  Court  has  jurisdiction  to  allow  unpaid 
counsel  bills.  (Code  Civ.  Pro.  §§  2561,  2562 ;  D&vin  v. 
Patchin,  26  N.  Y.  441 ;  Beed  v.  Beed,  52  id.  651 ;  In  re 
Bailey,  14  N.  Y.  S.  R.  325 ;  Clock  v.  Ch<ideagn,  10  Hun, 
97.)  The  surrogate  properly  held  that,  in  th^  absence  of  the 
supporting  affidavit  required  by  statute,  and  in  the  absence  of 
supporting  vouchers,  he  had  no  power  to  allow  any  of  these 
items.  (Code  Civ.  Pro.  §  2729 ;  Matter  of  De  Oraw,  23  N. 
Y.  Supp.  848.)     The  burden  of  proof  was  upon  the  contestant 
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to  show  that  the  services  of  counsel  charged  for  were  anneces- 
sarj  and  tliat  the  amount  charged  was  unreasonable.  {Ray- 
mond V.  Dayton^  4  Den.  333.)  *  The  charges  of  Mr.  Ludden, 
amounting  in  the  aggregate  to  $312,  and  the  charge  of  Mr. 
Griffith  of  $175,  less  three  or  four  consultations,  for  services 
to  the  executors  in  the  proceeding  to  remove  them  from  office, 
were  not  a  proper  claim  for  reimbursement.  (2  Rumsey's 
Pr.  451;  Code  Civ.  Pro.  §2687;  OUma/rh  v.  Oilman,  2 
Lans.  7.) 

Pbckham,  J.  We  think  the  judgment  in  this  case  should 
be  affirmed.  The  surrogate  referred  certain  questions  arising 
upon  the  presentation  of  the  final  accounts  of  the  executors 
to  a  referee  to  take  the  testimony  and  report  the  same  to  the 
surrogate  with  his  opinion  thereon.  The  referee  did  so  and 
reported  in  favor  of  paying  the  executors  a  certain  amount, 
including  sums  which  they  claimed  to  be  liable  for  to  their 
counsel  for  services  rendered  them  as  executors  in  the  course 
of  the  administration  of  the  estate.  The  referee  made  cer- 
tain findings  which  upon  the  return  of  the  testimony  to  the 
surrogate  were  not  sustained  by  that  officer,  but  other  find- 
ings were  made.  There  is  really  no  dispute  in  regard  to  the 
evidence,  and  the  surrogate  found  facts  by  reason  of  which  he 
refused  to  allow  the  executors  the  sums  which  they  claimed 
to  be  liable  to  pay  to  their  counsel  as  above  stated.  It 
appears  from  these  findings  that  proceedings  were  taken  by 
some  of  the  legatees  before  the  surrogate  to  revoke  the  letters 
testamentary  of  the  executors  on  the  ground  that  their  cir- 
cumstances were  such  that  they  did  not  afford  adequate 
security  to  the  persons  interested  in  the  due  administration  of 
the  estate.     (Subd.  5,  §  2685,  of  the  Code  Civ.  Pro.) 

A  citation  was  issued  by  the  surrogate  to  the  executors  to 
show  cause  why  their  letters  testamentary  should  not  be 
revoked,  and  in  that  order  to  show  cause  they  were  enjoined 
from  acting  as  executore  until  the  determination  by  the  surro- 
gate of  the  application  for  such  revocation.  The  executors 
showed  cause  by  written  answers  and  the  issues  raised  therein 
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urere  settled  by  the  surrogate  and  referred  to  a  referee  for  the 
purpose  of  taking  testimony,  and  upon  the  return  and  presen- 
tation of  such  testimony  the  surrogate  decided  to  revoke  the 
letters  of  the  executors  unless  they  gave  a  bond  in  an  amount 
stated,  under  the  authority  of  subdivision  3  of  section  2687  of 
the  Code.  The  surrogate  also  charged  the  executors  with  the 
amount  of  the  disbursements  of  the  petitioners.  The  execu- 
tors subsequently  complied  with  the  decree  of  the  surrogate 
and  gave  the  bond  and  went  on  with  the  discharge  of  their 
duties.  Wlien  the  question  upon  their  final  account  came  up 
the  executors  claimed  the  right  to  be  credited  in  their  accounts 
with  the  amounts  which  they  alleged  they  were  liable  to  pay 
to  their  counsel  for  services  performed  for  the  executors  dur- 
ing the  time  when  the  latter  were  enjoined  from  performing 
any  duties  as  executors,  and  also  for  the  services  rendered  by 
their  attorney  for  them  in  resisting  the  application  of  the  peti- 
tioners to  revoke  their  letters  testamentary,  which  resulted  in 
the  granting  of  the  application  unless  the  executors  gave  the 
bond  as  above  mentioned.  The  surrogate  found .  that  this 
application  was  unreasonably  resisted  and  that  the  executors 
were  not  entitled  to  an  allowance  for  services  of  counsel  to 
them  in  that  proceeding,  nor  while  they  continued  to  act  as 
^executors  while  the  order  restraining  them  from  so  acting  was 
in  existence.  It  also  appeared  in  the  evidence  and  was  found 
by  the  surrogate  that  the  counsel  fees  for  these  services  had 
not  in  fact  been  paid  by  the  executors  at  the  time  that  they 
rendered  their  account,  although  they  were  liable  therefor,  as 
they  claimed,  and  although  it  appeared  that  the  amount  claimed 
by  such  counsel  was  not  more  than  the  services  were  fairly 
worth,  the  surrogate  holding  that  by  reason  of  the  statute 
-and  of  the  limited  jurisdiction  of  his  court,  he  was  only 
permitted  to  allow  the  executors  on  their  final  account- 
ing such  sums  as  they  had  actually  paid,  and  he  cited  author- 
ities which  he  claimed  were  to  that  effect,  and  which  are  to  be 
found  in  the  brief  of  the  counsel  for  the  respondents.  The 
right  to  make  allowances  to  executors  for  sums  paid  to  coun- 
sel is  provided  for  by  chapter  686,  Laws  of  1893,  p.  1707, 
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which  amends  section  2730  of  the  Code  of  Civ.  Pro.,  and  it  is 
there  provided  that  upon  the  settlement  of  executors'  and 
administrators'  accounts,  allowances  for  such  actual  and  nec- 
essary expenses  as  shall  appear  just  and  reasonable  to  the  sur- 
rogate may  be  made  by  him. 

•  We  should  have  great  hesitation  in  affirming  the  correct- 
ness of  these  views  of  the  surrogate.  We  are  not  prepared 
to  say  that  in  no  case  can  a  surrogate  make  an  allowance 
for  the  services  of  counsel  to  an  executor  of  an  estate  for 
which  such  executor  is  liable,  although  he  has  not  as  yet 
actually  paid  the  money.  Of  course,  the  fact  of  his  liability 
would  not  be  conclusive  upon  the  surrogate  on  the  question 
of  making  an  allowance,  nor  upon  the  amount  thereof  as 
claimed  by  th^  attorney  or  admitted  by  the  executor.  It 
would  seem  to  be  a  matter  for  the  surrogate's  determination 
as  to  the  reasonableness  and  propriety  of  the  claim,  and  that 
should  be  determined  after  an  examination  into  the  facts  and 
circumstances  of  the  charge  to  such  an  extent  as  might  be 
necessary.  We  do  not  discuss  the  question  further  nor 
express  a  final  opinion  upon  the  matter,  because  the  surrogate 
has  found  other  facts  which  are  entirely  suflicient  upon  which 
to  base  his  judgment,  those  facts  being  that  in  his  judgment, 
while  the  executors  were  enjoined  from  acting  as  executors, 
there  was  no  reason  or  propriety  in  their  incurring  expenses 
by  way  of  professional  advice  in  regard  to  the  estate,  and  that 
so  far  as  concerns  their  claim  for  payment  to  counsel  of  funds 
of  the  estate  for  services  performed  by  counsel  in  resisting  the 
application  for  the  revocation  of  the  executors'  letters  testa- 
mentary, their  resistance  was  unreasonable  and  formed  no 
ground  for  an  allowance  to  pay  any  claim  for  professional 
services  rendered  them  upon  such  resistance.  These  were 
matters  upon  which  there  was  evidence  which  called  upon  the 
surrogate  for  the  exercise  of  a  fair  and  reasonable  discretion 
in  regard  to  such  allowance,  and  he  having  exercised  it  and 
refused  to  grant  such  allowance,  and  his  decree  having  been 
affirmed  by  the  General  Term,  it  is  not  a  case  for  us  to  inter- 
fere. The  appeal  on  the  part  of  the  executors  to  this  court 
does  not  bring  up  the  order  made  by  the  surrogate  referring 
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the  issues  upon  the  application  to  revoke  their  letters,  nor  does 
it  bring  up  his  order  decreeing  such  revocation  unless  a  bond 
were  given  and  the  costs  by  way  of  disbursements  by  the 
petitioner  paid  by  the  executors.  There  are  several  reasons 
why  they  were  not  brought  up  by  the  attempted  appeal 
A  conclusive  one  is  that  the  decree  of  the  surrogate  was  in 
the  alternative  granting  the  petition  and  providing  for  the 
revocation,  unless  the  executors  paid  the  disbursements  and 
filed  a  bond.  This  they  did,  and  went  on  and  performed  their 
duties  as  executors.  They  could  not  thereafter  appeal  from 
the  decree  or  order. 

On  the  whole  we  think  the  judgment  of  the  court  below 
was  right,  and  it  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Mart  A.  Peckham  et  al.,  Respondents,  v.  The  Dutchess 
County  Railroad  Company,  Defendant;  James  K.  O. 
Shekwood,  as  Receiver,  etc.,  Appellant. 

After  the  rendition  of  a  jud^pnent  herein  requiring  defendant  forthwith 
to  construct  a  farm  crossing  under  its  road  on  plaintiffs'  lands,  defend- 
ant leased  its  road  to  another  railroad  company  for  a  long  term.  By 
the  lease  the  lessee  assumed  all  claims  and  suits  arising  out  of,  or  In  any 
way  connected  with,  the  operation  of  the  road.  Subsequently,  in  an 
action  to  foreclose  a  mortgage  on  the  property  and  franchises  of  the 
lessee,  a  receiver  was  appointed,  who  took  possession  of  the  property, 
including  the  leased  road,  and  continued  the  operation  thereof.  Plain- 
tiffs thereupon  served  a  copy  of  the  judgment  on  the  receiver  with  a 
demand  that  he  proceed  without  delay  to  construct  the  crossing;  this 
he  neglected  to  do.  On  motion  to  compel  the  performance  of  the  Judg- 
ment by  the  receiver,  7ieldf  it  was  no  defense  to  the  application  that  the 
receiver  had  no  means  with  which  to  comply  with  the  requirements  of 
the  judgment;  that  plaintiffs  were  entitled  to  have  it  executed,  and  if 
the  bondholders  wore  unwilling  to  furnish  the  means,  possession  of  that 
part  of  the  road  passing  over  plaintiffs'  land  should  be  surrendered;  and 
80,  that  an  order  was  proper  directing  a  compliance  with  the  judgment 
or  a  surrender  of  the  premises. 

Reported  below,  81  Hun,  899. 

(Argued  March  11,  1895;  decided  3farch  19,  1895.) 
SioKELS— Vol.  C.        49 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  October  26, 
1894,  which  affirmed  an  order  of  Special  Term  requiring 
James  K.  O.  Sherwood,  as  receiver  of  the  Philadelphia,  Read- 
ing and  New  England  Railroad  Company,  the  lessee  of  defend- 
ant, to  build  a  certain  undercrossing  for  the  convenience  of 
plaintiffs'  farm,  in  accordance  with  a  judgment  in  the  above- 
entitled  action. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Milton  A.  FoioUr  for  appellant.  A  receiver  is  not  bound 
to  perform  covenants  of  the  lessee,  or  pay  the  rent,  except  he 
continues  to  occupy  under  the  lease,  and  thus  becomes  liable 
as  for  the  use  and  occupation  and  not  by  virtue  of  the  covenant 
to  pay  contained  in  the  lease.  (  Woodruff  v.  E.  liy,  Co,^  93 
N.  Y.  609,  623,  624.)  A  receiver  cannot  be  held  to  the 
specific  performance  of  a  contract,  and  much  less  of  a  judg- 
ment. (Express  Co,  v.  Railroad  Co,^  99  U.  S.  191-200.) 
The  view  taken  by  the  General  Term  that  this  is  a  proceeding 
in  rem  and  that  the  railroad  company  hold  their  title  subject 
to  an  equitable  lien  in  behalf  of  the  claimants  cannot  be  sus- 
tained either  in  law  or  logic.     (Code  Civ.  Pro.  §  3369.) 

(7.  B.  ITerrich  for  respondent.  The  order  made  by  the 
court  below  that  the  receiver  should  comply  with  the  judg- 
ment in  this  action  was  not  final  and  is  not  appealable  to  this 
court.  [Brinkley  v.  Brinklejjy  47  N.  Y.  40  ;  Clarh  v.  Bin- 
inger^  75  id.  344.)  This  order  was  within  the  discretion  of 
the  court  below  and  is  not  appealable  to  this  court.  The  dis- 
cretion was  properly  exercised.  (Code  Civ.  Pro.  §  1241 ;  2 
Story's  Eq.  Juris.  §  744 ;  1  Van  Santvoord's  Eq.  Pr.  626,  647 ; 
De  Lancy  v.  Piepgraa,  141  N.  Y.  88,  96  ;  B.  S,  cfe  C.  Co.  v. 
i>.,  Z.  cfe  W.  li.  R,  Co,,  130  id.  152 ;  HaU  v.  Frost,  99  U. 
S.  389 ;  Vincent  v.  Parlcer,  7  Paige,  65  ;  Woodrvffy,  E,  R. 
Co.,  93  N.  Y.  609 ;  Pitt  v.  Davison,  37  id.  235  ;  In  re 
Le  Blanc,  14  Hun,  8 ;  75  N.  Y.  398 ;  Iddings  v.  Bruin,  4 
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Sandf .  Ch.  417 ;  People  ex  rd.  v.  S,  L.  Ins.  Co.,  71  N.  Y. 
222 ;  Mills  v.  Davis,  53  id.  349 ;  La/wrence  v.  Farley,  73 
id.  187.) 

Haight,  J.  This  action  was  brought  to  compel  the  def end- 
«nt  to  provide  a  farm  crossing  under  the  line  of  its  railroad 
on  the  lands  of  the  plaintiffs,  and  sncli  proceedings  were  had 
therein  that  judgment  in  such  action  was  rendered  in  favor 
of  the  plaintiiTs  on  the  26th  day  of  February,  1892,  in  which 
it  was  adjudged  that  such  crossing  be  forthwith  constructed. 
An  appeal  was  thereupon  taken  from  such  judgment  to  the 
General  Term  of  the  Supreme  Court,  second  department,  in 
which  court  the  judgment  was  affirmed  on  the  28th  day  of  July, 
1892,  from  which  an  appeal  was  then  taken  to  this  court  in 
which  that  judgment  was  affirmed.  After  the  entry  of  the 
judgment  and  the  affirmance  thereof  by  the  General  Term, 
and  on  the  first  day  of  August,  1892,  the  defendant  leased  its 
railroad  and  property  of  every  description  to  the  Philadelphia, 
Reading  and  New  England  Eailroad  Company,  for  the  term  of 
three  hundred  years.  By  the  terms  of  the  lease  it  was  provided 
that  the  lessee  shall  assume  and  indemnify  the  defendant  against 
all  claims  and  suits  arising  out  of  or  in  any  way  connected  with 
the  use  and  operation  of  the  demised  premises  during  the  con- 
tinuance of  the  lease.  Thereupon  the  Philadelphia,  Reading 
and  New  England  Railroad  Co.  entered  into  the  possession  of 
the  defendant's  railroad  and  property  and  commenced  the 
operation  thereof.  On  or  about  the  19th  day  of  August,  1893,  an 
action  was  commenced  in  the  Supreme  Court  of  Dutchess 
county  by  the  Guarantee  Trust  and  Safe  Deposit  Company, 
as  trustee,  against  the  Philadelphia,  Reading  and  New  Eng- 
land Railroad  Company  for  the  foreclosure  of  a  mortgage 
upon  the  property  and  franchises  of  that  company,  and  such 
proceedings  were  had  therein  that  James  K.  O.  Sherwood  was 
appointed  receiver  of  the  rents  and  profits  of  the  Philadelphia, 
Reading  and  New  England  Railroad  Co.,  and  as  such  he  entered 
into  possession  of  the  defendant's  railroad  and  property  and  con- 
^nued  the  operation  thereof  as  such  receiver.     The  respond- 
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ents  thereupon  served  copies  of  the  judgments  entered  in  their 
favor  upon  him,  with  a  demand  that  he  proceed  without 
delay  to  carry  into  effect  the  requirements  of  such  judgments, 
and  construct  the  crossing  as  therein  provided.  He  having 
neglected  to  perform  the  requirements  of  such  judgments,  a 
motion  was  noticed  at  Special  Term  in  which  the  defendant 
and  the  receiver  were  required  to  show  cause  why  an  order 
should  not  be  made  putting  the  plaintiffs  into  possession  of 
the  lands  formerly  owned  by  them  and  taken  by  the  defend- 
ant for  its  railroad,  and  over  which  the  railroad  had  been  con- 
structed ;  and  enjoining  the  defendant  corporation  and  each 
and  every  of  its  officers,  agents  and  servants,  and  the  receiver, 
from  in  any  manner  making  use  of  or  running  cars,  engines 
or  trains  upon  or  over  that  portion  of  the  lands  of  the  defend- 
ant's railroad  constructed  upon  the  lands  of  the  plaintiffs, 
until  the  requirements  of  the  said  judgments  shall  have  been 
complied  with,  or  for  such  other  or  further  relief  or  order  in 
respect  thereto  as  to  the  court  may  seem  just.  Upon  the 
hearing  of  such  motion  the  Special  Term  ordered  that  the  said^ 
receiver  "  do  proceed  forthwith  to  comply  with  all  the  require- 
ments of  the  said  judgments,  and  to  make  a  crossing  for  the 
said  plaintiffs  under  the  line  of  said  railroad  in  the  manner 
therein  directed."  This  order  having  been  affirmed  in  the 
General  Term,  is  now  brought  here  for  review. 

In  the  affidavits  read  in  opposition  to  the  motion,  it  is  said 
that  the  Philadelphia,  Reading  and  New  England  Kailroad 
Company  "  has  no  means,  nor  has  it  at  any  time  since  tlie 
entry  of  the  judgment  based  upon  the  decision  of  the  Court 
of  Appeals  Iiad  any  means  with  which  to  comply  with  such 
judgment  by  building  the  crossing  as  aforesaid.  Nor  has  it 
had  any  such  means  to  furnish  to  the  said  receiver  with  which 
he  could  build  the  same."  It  is  contended  on  behalf  of  the 
appellant  that  he  is  simply  a  receiver  of  the  rents  and  profits 
in  aid  of  the  bondholders  in  the  foreclosure  action,  and  that 
he  has  no  power  to  expend  a  dollar,  except  as  ordered  in  that 
action ;  that  the  Guarantee  Trust  and  Safe  Deposit  Company, 
representing  the  bondholders  in  that  action,  had  no  notice  of 
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the  proceedings  in  this  action,  or  an  opportunity  to  be  heard! 
herein. 

We  recognize  the  force  of  this  contention,  and  that  the 
receiver  may  not  have  the  money  at  his  disposal,  or  the  power 
to  comply  with  the  order  as  made,  and  yet  we  think  the  plain- 
tiffs are  entitled  to  relief.  The  Philadelphia,  Reading  and 
New  England  Railroad  Co.  has  obtained  the  possession  of  the 
defendant's  road.  Such  possession  has  been  passed  over  to 
the  receiver,  who  is  operating  the  same  for  the  benefit  of  the 
trustee  of  the  bondholders.  The  plaintiffs  have  the  right  to 
have  their  judgments  executed,  and  if  the  bondholders  are 
uawilling  to  furnish  the  means  with  which  to  execute  the 
judgments,  they  should  surrender  up  possession  of  the  road 
which  is  now  being  operated  in  their  interest  by  their  receiver. 

Full  justice  may  be  done  to  the  parties  by  a  modification  of 
the  order.  The  order  appealed  from  should  be  modified  by 
adding  thereto,  after  the  words  "  therein  directed,"  the  follow- 
ing :  Or,  in  default  thereof,  after  the  expiration  of  six  weeks, 
or  such  other  time  as  the  Supreme  Couj-t  at  Special  Term  may 
allow,  the  receiver  surrender  to  the  plaintiffs  the  possession  of 
the  premises  described  in  such  judgment,  formerly  owned  by 
them,  over  which  the  defendant's  railroad  has  been  con- 
structed ;  and  that  the  receiver  and  the  said  defendant  corpo- 
ration, and  each  of  them,  their  officers,  agents  and  servants, 
be  thereafter  restrained  from  in  any  manner  making  use 
thereof,  until  all  of  the  requirements  of  the  said  judgments 
shall  have  been  complied  with,  and  as  so  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 

All  concur. 

Ordered  accordingly. 
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Hilton  Bridge  Construction  Company,  Appellant,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany et  al.,  Respondents. 

Louis  V.  Booream  et  al.,  Intervening. 

Where,  in  an  action  by  a  sub-contractor  to  foreclose  a  mechanic's  lien,  it 
appears  that  plaintilTs  cause  of  action  depends  upon  payments  made  by 
the  owner  of  the  premises  to  the  contractor  before  they  were  due  by  the 
terms  of  the  contract,  in  case  the  contractor  is  not  made  a  party  an 
order  is  proper  bringing  him  in. 

In  such  an  action  it  appeared  that  the  contractor,  a  corporation,  was  orig- 
inally made  a  party  defendant.  After  service  of  the  summons  and 
complaint  on  the  owners,  but  before  service  on  the  company,  it  assigned 
all  moneys  which  should  be  found  due  and  owing  under  the  contract, 
as  collateral  security  for  an  indebtedness  ;  having  become  insolvent  its 
property  went  into  the  hands  of  a  receiver  appointed  by  the  court 
The  order  making  the  appointment  contained  the  usual  injunction  order 
enjoining  all  persons  from  commencing  any  action  against  the  corpora- 
tion. Thereupon  plaintiff  amended  the  summons  and  complaint  by 
striking  out  the  name  of  the  corporation  as  defendant.  The  owners  in 
their  answers  set  up  the  assignment,  the  appointment  of  the  receiver 
and  alleged  that  they  were  proper  and  necessary  parties.  HM, 
that  an  order  was  properly  granted  bringing  in  said  parties,  so  that  the 
rights  of  all  might  be  determined,  and  this,  notwithstanding  the  fact  that 
the  owners  admitted  the  overpayment  and  the  amount  thereof,  as  such 
admission  would  not  bind  the  assignee  or  the  receiver. 

The  contract  was  for  the  construction  of  a  line  of  railroad.  The  con- 
tractor engaged  to  obtain  the  necessary  rights  of  way  ;  it  employed 
counsel  who  performed  this  work,  who  had  in  their  possession  contracts, 
deeds  and  other  papers  upon  which  they  claimed  a  lien  for  their  pro- 
fessional services.  These  counsel,  on  motion  of  the  owners,  were 
brought  in  as  defendants.  Held,  that  said  counsel  had  no  lien  or 
claim  upon  the  fund  in  question,  and  the  bringing  them  in  was  not  a 
matter  of  discretion,  but  was  legal  error. 

(Argued  March  11,  1895;  decided  March  19,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  12, 
1895,  which  affirmed  an  order  of  Special  Term  directing 
plaintiff,  by  supplemental  summons  and  complaint,  to  bring 
in  other  parties  defendant. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  Winslow  Paige  for  appellant.  No  judgment  of 
any  sort  can  be  rendered  in  thi^  action  in  favor  of  the  plain- 
tiff against  any  of  the  parties  whom  the  order  brings  in. 
{Post  V.  CampheU,  83  N.  Y.  279 ;  Laws  of  1885,  chap.  342, 
§  8 ;  Whitney  v.  McKinney^  7  Johns.  Ch.  147.)  No  one 
need  be  made  a  party  against  whom,  if  brought  to  a  hearing, 
the  plaintiff  can  have  no  decree.  (3  P.  "Wms.  311 ;  Whitney 
V.  McKimiey^  7  Johns.  Ch.  144, 146 ;  Fenton  v.  Hughes^  7  Ves. 
287;  Story's  Eq.  PI.  §  231 ;  Gilb.  Eq.  54,  55;  1  Harrison's 
Ch.  Pr.  [Lond.  ed.  1808]  37;  [Phila.ed.  1807]  76;  Edwards 
on  Parties  [ed.  1832],  14;  Barb.  Parties  [ed.  1884],  482,  485 ; 
Le  Teoder  v.  Anapachy  15  Ves.  159,  164;  Whitworih  v. 
DomSj  1  V.  &  B.  545,  550  ;  Turner  v.  Robinson^  1  Sim.  & 
Stu.  41;  Van  Beemsdyk  v.  Kane,  1  Gal.  371,  383,  630; 
West  V.  Randall,  2  Mass.  181,  192,  197.)  The  Code  has  not 
made  any  change  by  way  of  adding  to  those  who  were  neces- 
sary or  proper  parties  in  the  late  Court  of  Chancery.  (Code 
Civ.  Pro.  §§  447,  452  ;  Chapman  v.  Forhea,  123  N.  Y.  532  ; 
Post  V.  Campbell,  83  id.  279 ;  Whitney  v.  McKinney,  7 
Johns.  Ch.  146.)  The  order  is  appealable.  {Chapmwn  v. 
Forhes,  123  N.  Y.  532.) 

Tho7ruis  Spratt  for  respondent.  A  determination  in  this 
action  will  not  be  binding  upon  the  Moffett,  Hodgkins  & 
Clarke  Company,  its  assignee,  Marshall,  and  its  receivers, 
Messrs.  Booream  and  O'Brien,  without  making  them  parties. 
(Code  Civ.  Pro.  §  452 ;  Laws  of  1885,  chap.  342;  Osterhoudt  v. 
Bd>  Suprs.,  95  N.  Y.  242.)  It  would  not  be  just  or  legal  to  take 
any  sum  which  might  be  determined  on  a  trial  of  this  action 
to  be  due  to  the  Moffett,  Hodgkins  &  Clarke  Company  and 
pay  it  over  to  the  plaintiff  without  giving  the  owner  of  the 
fund  an  opportunity  to  be  heard.  (Sullivan  v.  Decker,  1  E. 
D.  Smith,  699  ;  Laws  of  1851,  chap.  513  ;  Laws  of  1885,  chap. 
343 ;  Thomas  v.  SaJiagan,  10  N.  Y.  Supp.  874 ;  Williams  v. 
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Vereiriy  Id.  368.)  The  appeal  from  the  decision  of  the 
General  Term  in  this  case  should  be  dismissed.  (Code  Civ. 
Pro.  §  190 ;  Spears  v.  Mayor,  72  N.  Y.  442 ;  Z  G.  L.  Co.  v. 
Tremauy  93  id.  660.) 

Conger  <&  Orvis  for  respondents  (in  person).  An  attorney 
has  a  general  or  i*etaining  lien  for  a  balance  due  him  in  his 
professional  employment  upon  all  papers  and  documents 
which  come  to  him  by  reason  of  his  professional  character. 
{St  John  V.  Defendorf,  12  Wend.  261 ;  Walker  v.  Sargent, 
14  Vt.  247 ;  Ward  V.  Craig,  87  N.  Y.  521,  550 ;  Loril- 
lard  V.  Barnard,  42  Hun,  545 ;  1  Am.  &  Eng.  Ency.  of 
Law,  969  ;  52  N.  Y.  489.)  A  deed,  to  be  effectual,  must  be 
delivered,  and,  although  its  appearance  upon  the  record  may 
amount  to  prima  facie  evidence  of  delivery,  that  evidence 
may  be  rebutted,  even  where  the  recording  is  apparently  regu- 
lar. {Cusach  V.  Tweedy,  56  Ilun,  516;  Fisher  v.  HaU, 
41  N.  Y.  416  ;  Bryant  v.  Bryant,  42  id.  11.)  A  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  Gerrit  S.  Conger  and  Arthur  W.  Orvis  as  defend- 
ants, and  the  court  should,  as  it  has  done,  direct  them  to  be 
brought  in  as  parties  to  this  action.  (Code  Civ.  Pro.  §  452 ; 
Laws  of  1885,  chap.  342 ;  Sullivan  v.  Decker,  1  E.  D.  Smith, 
699 ;  Thomas  v.  Sahagan,  10  N.  Y.  Supp.  874.) 

Pbckham,  J.  This  is  an  equitable  action  to  foreclose  a 
mechanic's  lien  brought  by  the  plaintiff,  the  Hilton  Bridge 
Construction  Company,  against  the  Gouverneur  and  Oswe- 
gatchie  Eailroad  Company  and  the  New  York  Central  and 
Hudson  .River  Railroad  Company  and  Benjamin  N.  Sherman 
and  Ike  Kinne,  the  two  latter  being  subsequent  lienors.  The 
Central  Hudson  made  a  motion  at  Special  Term  to  have  the 
receivers  of  the  Moffett,  Hodgkins  and  Clarke  Company  and 
Mr.  Louis  Marshall,  as  assignee  of  the  same  company,  and  also 
Messrs.  Conger  and  Orvis,  attorneys  of  the  same  company, 
made  parties  defendant.  The  motion  was  granted  at  the 
Special  Term  and  affirmed  at  the  General  Term,  and  from  the 
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order  of  affirmance  the  plaintiff  appeals  here.  From  the 
papers  it  appears  that  the  plaintiff  brings  its  action  against  the 
two  railroad  companies  to  foreclose  a  mechanic's  lien  for 
bridges  furnished  in  the  construction  of  tlie  Oswegatchie  rail- 
road under  the  following  circumstances:  The  Oswegatchie 
Kailroad  Company  was  incorporated  for  the  purpose  of  build- 
ing and  using  a  railroad  between  certain  points  in  the  county 
of  St.  Lawrence  and  it  made  a  contract  wifh  the  Central 
Hudson  Company  by  which  tlie  latter  company  contracted  to 
build  the  railroad  and  then  to  lease  the  right  to  use  the  same 
as  a  railroad  during  the  corporate  existence  of  the  company. 
The  Central  Hudson  Company  then  entered  into  a  contract 
with  the  Moffett  Company  to  build  the  road,  by  which  the 
latter  contracted,  first,  to  acquire  all  the  right  of  way  for  tile 
railroad ;  second,  to  build  the  railroad  and  furnish  all  the 
materials  except  the  rails,  and,  third,  to  assign  to  the  order  of 
the  Central  Hudson  Company  all  the  capital  stock,  etc.,  of 
certain  railroad  companies  named  in  the  contract.  The 
Central  Hudson  Company  agreed  to  furnish  all  the  rails  and 
to  pay  the  MoflEett  Company  the  sum  of  $241,000  in  cash  in 
four  payments  of  some  $.S8,000  each,  and  the  balance,  some 
$86,000,  when  the  Moffett  Company  had  fully  performed  its 
contract  in  all  its  parts  and  when  it  was  shown  that  no 
mechanics'  or  other  liens  for  work  or  labor  done  or  mate- 
rials furnished  under  the  contract  had  been  filed.  The 
plaintiff  was  employed  by  the  Moffett  Company  to  build  the 
necessary  bridges,  and  tliey  were  completed  by  the  plaintiff  on 
the  15th  of  June,  1893.  On  the  2d  of  June,  1893,  the  plain- 
tiff alleges  that  none  of  the  three  things  which  the  Moffett 
Company  had  agreed  to  do  had  been  completed,  nevertheless 
the  Central  Hudson  Company  had  made  to  it  the  four  pay- 
ments of  $38,000  each  and  twenty-six  thousand  odd  dollars 
on  account  of  the  last  payment  of  $86,000,  and  the  plaintiff 
Alleges  that  this  last  payment  of  $26,000  was  made  in  advance 
of  the  terms  of  the  contract,  as  no  portion  of  the  $86,000  last 
to  be  paid  was  due  until  entire  performance  of  the  contract 
by  the  Moffett  Company  and  until  it  was  known  that  no 
SidkELS— Vol.  C.         50 
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mechanic's  lien  was  or  would  be  filed.  As  the  MoSett  Com- 
pany had  thus  failed  to  fulfill  the  first  contract,  the  Central 
Hudson  and  the  Moffett  Company  made  another  and  second 
one  on  the  second  of  June,  1893,  under  which  certain  pay- 
ments were  to  be  made  and  by  which  the  Central  Hudson  was 
to  advance  and  pay  to  the  Moffett  Company  $20,000  on 
account  of  the  last  payment  mentioned  in  the  first  contract  as 
soon  as  it  was  satisfied  that  the  right  of  way  had  been  pro- 
cured. The  Central  Hudson  thereupon  took  possession  of  the 
railroad,  completed  it  and  began  running  it  on  the  Ist  of 
August,  1893,  and  under  the  second  contract  it  advanced 
$15,000  instead  of  the  $20,000  provided  for,  although  the 
right  of  way  had  not  been  at  that  time  all  procured,  and  to 
clear  up  what  was  left  undone  would  cost  according  to  plain- 
tiff's papers  over  $1,500,  and  according  to  the  papers  used  on 
this  motion  over  $4,700.  The  plaintiff  alleges  tliat  this  last 
payment  of  $15,000  was  also  made  in  advance  of  the  terms  of 
both  contracts,  and  that  no  part  of  either  payment  was  due 
when  made. 

The  success  of  the  plaintiff,  therefore,  depends  upon  the 
existence  of  the  fact  that  payments  were  made  by  the  Central 
Hudson  Company  to  the  Moffett  Company  in  advance  of  the 
terms  of  the  contracts  as  claimed.  The  Central  Hudson  Com- 
pany admits  that  it  has  overpaid  the  Moffett  Company,  and 
that  nothing  is  due  to  that  company  under  either  of  its  con- 
tracts, and  that  it  took  possession  of  the  Oswegatchie  railroad 
and  completed  it  as  stated  at  its  own  expense  and  that  the 
Moffett  Company  is  really  in  its  debt.  Unless,  therefore,  the 
plaintiff  can  establish  this  fact  of  payment  of  money  before  it 
was  due  under  the  terms  of  the  contract  by  the  railroad  com- 
pany to  the  Moffett  Company,  it  cannot  maintain  this  action. 
The  plaintiff  says  that  this  fact  is  admitted  by  the  parties  to 
the  action  and  such  admission  is  all  that  is  necessary  to  eetab- 
lish  this  claim. 

Under  the  Lien  Act  of  1885  (Chap.  342)  it  has  been  held  in 
this  court  that  where  the  owner  lias  made  payments  to  his 
contractor,  although  without  fraud  or  collusion,  before  they 
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are  due  under  the  terms  of  the  contract,  such  payments  can- 
not be  allowed  to  the  owner.  {Post  v.  Campbell^  83  N.  Y. 
279,  283.)  The  admission  of  the  Central  Hudson  Company 
as  to  the  fact  of  such  payments  while  good  as  against  itself  in 
favor  of  the  plaintiff,  does  not  and  cannot  bind  the  Moffett 
Company,  and  this  action,  if  it  should  proceed  to  judgment 
without  the  presence  of  the  Moffett  Company,  would  be  no 
obstacle  to  the  latter  company  in  an  action  which  it  might 
bring  against  the  Central  Hudson  Company  to  obtain  pay- 
ment for  a  balance  it  might  claim  under  its  contracts  with 
that  company.  The  judgment  in  this  action  would  not  bind 
the  Moffett  Company  because  it  is  not  a  party  to  it.  The 
fund  out  of  which  the  plaintiff  seeks  satisfaction  of  its  lien 
arises  by  virtue  of  alleged  payments  made  on  these  contracts 
before  they  were  due,  and  the  Moffett  Company  has  an  interest 
in  that  question.  If  the  plaintiff  is  right  as  to  its  claim  as  to 
payments  made  by  the  Central  Company  before  they  were 
due  to  the  Moffett  Company  under  the  terms  of  its  contracts, 
the  amounts  of  such  payments  cannot  be  allowed  the  Central 
Company  and  it  is  liable  to  pay  the  same  to  the  plaintiff  to 
the  amount  of  its  lien.  It  ought  not  to  be  subjected  to  the 
hazard  of  a  controversy  with  the  Moffett  Company  upon  this 
same  question  and  of  making  a  payment  to  it  based  upon  the 
fact  that  payments  to  the  Moffett  Company  had  not  thereto- 
fore been  made  before  they  were  due  and  that  it  still  owed 
the  Moffett  Company  upon  these  contracts.  If  sued  sepa- 
rately the  Central  Co.  runs  the  risk  of  paying  twice.  The 
two  claims  are  inconsistent  in  fact,  and  if  the  Central  Com- 
pany is  liable  to  pay  the  plaintiff  on  the  ground  claimed,  it  is 
not  liable  to  pay  the  same  to  the  Moffett  Company.  Ought 
not  these  two  liabilities,  arising  out  of  one  and  the  same  trans- 
action, to  be  heard  and  decided  together  in  this  equitable 
and  statutory  suit  and  the  Central  Company  thus  saved  from 
possible  complications.  If  not  made  a  party  here,  of  course 
the  Moffett  Company  is  not  bound  by  any  judgment  that  may 
be  entered  in  this  action  ;  but  has  not  the  Central  Company  a 
right  to  ask  the  court  to  direct  that  the  Moffett  Company 
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shall  be  brought  in  as  a  party  so  that  it  may  be  bound  by  the 
adjudication  in  this  case  ?  Taking  into  consideration  the  fact 
that  this  action  is  of  an  equitable  nature,  brought  (under  a 
special  statute  which  gives  the  right)  to  foreclose  a  lien  upon 
a  railroad  company,  the  existence  and  amount  of  which  lien 
is  to  be  determined,  not  alone  by  the  amount  due  the  plain- 
tiff from  the  Moffett  Company,  but  also  by  the  existence  of 
the  fact  that  payments  were  made  by  the  Central  Company 
to  the  Moffett  Company  before  they  were  due,  we  think  it 
cannot  be  said  that  it  was  improper  to  join  the  Moffett  Com- 
pany as  a  defendant  in  this  action,  not  for  the  purpose  of 
obtaining  a  judgment  by  the  plaintiff  against  the  Moffett  Com- 
pany (unless  it  desire  it),  but  for  the  purpose  of  binding  the 
Moffett  Company  by  the  determination  in  this  action  of  those 
facts  out  of  which  the  plaintiff's  lien  is  to  arise,  and  thus  to 
save  the  Central  Company  from  a  possible  second  payment  on 
a  judgment  in  another  action  in  regard  to  the  same  subject. 
The  fact  that  a  complete  determination  might  be  had  of  the 
question  between  the  plaintiff  and  the  Central  Hudson  Com- 
pany on  the  allegations  of  the  plaintiff  admitted  by  that  com- 
pany is  not  an  answer  to  the  objection  which  the  Central 
Hudson  Company  sets  up,  that  unless  the  Moffett  Company 
be  made  a  party  the  adjudication  herein  will  not  bind  that 
company,  and  that  company,  in  a  subsequent  action  brought 
against  the  Central  Hudson  Company  to  obtain  payment  of 
moneys  it  alleged  to  be  due,  might  also  obtain  a  judgment 
and  secure  a  payment  from  the  Central  Hudson  Company  by 
reason  of  a  different  determination  as  to  the  actual  facts  aris- 
ing out  of  this  same  transaction  and  subject-matter,  which  had 
been  already  determined  the  other  way  in  this  action  without 
the  presence  of  the  Moffett  Company. 

In  the  case  of  Chapman  v.  Forbes  (123  N.  Y.  539)  we  held 
that  in  an  action  at  law,  pure  and  simple,  a  plaintiff  could  not 
be  compelled  to  bring  in  other  parties  where  tlie  determina- 
tion of  the  subject-matter  involved  in  the  action  itself  could 
be  completely  had  between  the  original  parties,  and  where  the 
judgment  in  that  action  would  form  no  obstacle  to  any  claiia 
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which  a  third  party  might  thereafter  make  against  the  defend- 
ant in  that  action.  In  an  action  at  law  of  that  nature,  and  in 
regard  to  the  circumstances  of  that  particular  case,  we  held 
that  the  sections  of  the  Code  (§§  452  and  447)  did  not  give  to 
the  defendant  the  right  to  have  another  party  brought  in  as  a 
party  defendant  where  his  presence  was  not  necessary  to  a 
complete  determination  of  their  rights  as  between  the  two 
parties  to  the  action. 

This  case  arises  under  the  Mechanics'  Lien  Law,  and  it  is 
an  action  peculiar  to  itself  and  one  in  which  we  think  it  proper 
that  the  contractor  should  be  brought  in  where  the  plaintiffs 
cause  of  action  depends  upon  the  payments  made  by  the  owner 
to  the  contractor  before  they  were  due  under  the  terms  of  the 
contract.  The  existence  of  the  fund  upon  which  the  plaintiff 
depends  for  its  cause  of  action  thus  depends  upon  and  arises 
out  of  the  very  subject-matter  of  the  contracts  and  payments 
under  them,  and  in  such  case  we  think  it  but  fair  that  the 
litigation  should  be  ended  on  that  subject  in  one  action. 
Hence,  if  the  Moffett  Company  were  in  existence  it  would  be 
proper  and  appropriate  to  cause  it  to  be  brought  in  as  a  defend- 
ant As  this  cannot  be  done  the  receivers  may  be  made  par- 
ties as  representatives  of  the  company.  It  appears  that  when 
the  plaintiff  first  commenced  this  action  it  made  the  Moffett 
Company  a  party  defendant,  and  after  the  service  of  the  sum- 
mons and  complaint  on  the  railroad  companies,  but  before 
service  upon  the  Moffett  Company  had  been  made,  the  latter 
company  became  insolvent  and  went  into  the  hands  of  receiv- 
ers. A  few  days  prior  to  that  time  the  Moffett  Company 
assigned  to  Mr.  Louis  Marshall  all  the  amount  which  might 
be  found  due  to  it  under  the  contracts  which  it  had  with  tlie 
Central  Hudson  Company  as  collateral  security  for  professional 
services  performed  by  the  assignee  and  for  money  loaned  to 
that  company.  At  the  time  of  the  appointment  of  the  receiv- 
ers the  ordinary  injunction  order  was  issued  by  the  court, 
enjoining  all  persons  from  commencing  any  suit  against  the 
company  and  providing  for  proving  any  claims  against  the 
company    before    the    receivers.     Thereupon    the    plaintiff 
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amended  its  Bummons  and  complaint  by  striking  out  the  name 
of  that  company  as  a  party  defendant.  The  railroad  com- 
panies put  in  their  answers  and  set  up  the  fact  of  the  appoint- 
ment of  the  receivers  for  the  Moffett  Co.  and  the  assignment 
by  the  company  to  Mr.  Marshall,  and  alleged  that  they  were 
proper  and  necessary  parties  to  the  action,  without  whose 
presence  a  complete  determination  of  the  controversy  could 
not  be  had.  The  same  principle  which  permits  the  court  to 
direct  the  bringing  in  of  the  receivers  of  the  company  would 
prevail,  as  it  seems  to  me,  in  regard  to  Mr.  Marshall.  The 
company  has  assigned  to  him,  as  is  alleged,  all  the  moneys  which 
might  be  found  due  and  owing  to  that  company  from  the 
defendant,  tlie  Central  Hudson  Company.  An  admission  on 
the  part  of  the  Central  Hudson  Company  and  of  the  Moffett 
Company  as  to  that  amount  would  not  bind  Mr.  Marshall.  If 
that  assignment  be  a  valid  and  subsisting  one,  which  I  assume 
it  to  be,  Mr.  Marshall  stands  to  that  extent  in  the  place  of  the 
company,  and  whether  there  is  any  amount  due  the  company, 
and^  hence,  due  to  him,  depends  upon  the  state  of  facts  which 
I  have  already  alluded  to  when  speaking  of  the  propriety  of 
making  the  Moffett  Company  a  party.  I  do  not  say  that  he 
is  a  necessary  party,  but  I  do  think  that  he  is  a  proper  party 
under  the  circumstances,  so  that  Mr.  Marshall  shall  be  bound 
by  the  determination  in  this  action  of  those  facts  out  of  which 
may  arise  the  liability  of  the  Central  Hudson  Company  to  pay 
the  Moffett  Company  any  further  moneys  under  either  of 
these  contracts  above  alluded  to.  Otherwise,  as  the  assignee 
of  the  Moffett  Company,  Mr.  Marshall  might  bring  an  action 
against  the  Central  Hudson  Company  and  make  the  same 
claim  that  his  assignor  had  or  might  have  done.  Whidi  of 
the  two,  the  receivers  or  Mr.  Marshall,  may  be  entitled  to  any 
moneys  under  those  contracts,  or  whether  either  is  entitled  to 
anything,  is  matter  to  be  determined  herein  after  a  considera- 
tion of  all  the  facts  to  be  proved  in  the  case. 

The  court,  in  addition  to  directing  the  above  parties  to  be 
brought  in,  also  directed  that  the  attorneys  for  the  Moffett 
Company  should  be  made  parties  defendant.    The  facts  are  as 
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follows :  As  the  Moffett  Company  had  engaged  in  its  contract 
with  the  Central  Hudson  Company  to  obtain  the  rights  of  way, 
among  other  things,  for  the  purpose  of  building  the  Oswegat- 
chie  railroad,  the  Moffett  Company  retained  Messrs.  Conger 
and  Orvis  to  attend  to  that  part  of  the  work,  and  they  have 
under  that  retainer  done  a  large  amount  of  very  valuable 
work  for  that  company.  They  have  procured  the  right  of 
way  to  a  very  large  extent  and  have  in  their  possession  con- 
tracts, title  deeds  and  other  papers  relating  to  the  business 
upon  which  they  claim,  and,  so  far  as  appears  from  the  record, 
they  have  a  lien  for  their  professional  services.  They  allege 
that  there  is  still  due  them  from  the  Moffett  Company  a  sum 
of  about  $2,000,  and  the  Central  Hudson  Company  claims 
that  they  are  necessary  and  proper  parties  to  be  made  defend- 
ants in  this  action,  and  the  courts  below  have  so  held.  We 
<Minnot  see  upon  what  ground  the  decision  can  be  upheld. 
They  have  no  lien  or  claim  of  any  kind  upon  this  fund  in  any 
event.  Whatever  amount  may  be  found  due,  if  any,  from 
the  Central  Hudson  to  the  Moffett  Coujpany,  they  have  no 
title  to  or  lien  upon  such  amount.  If  we  assume  that  the 
Moffett  Company  has  not  performed  its  contract  with  the 
Central  Hudson  and  did  not  obtain  the  right  of  way  and  give 
to  the  Central  Hudson  all  the  necessary  proofs  and  title  deeds 
in  regard  to  it,  and  that  the  Central  Hudson  Company  will 
have  to  pay  the  attorneys  in  order  to  obtain  the  necessary 
muniments  of  their  title,  and  may,  therefore,  deduct  that 
amount  from  any  sum  wliich  the  Central  Hudson  Company 
might  otherwise  owe  to  the  Moffett  Company,  there  is  still  no 
reason  for  making  the  attorneys  parties  to  this  action.  If  the 
Central  Hudson  pay  that  sum  to  the  attorneys,  the  latter  have 
BO  further  interest  in  the  matter,  and  we  may  assume  that 
what  the  Central  Hudson  pays  to  the  attorneys,  it  may  claim 
the  right  to  deduct  from  any  amount  due  on  the  contracts 
with  the  Moffett  Company.  With  that  question  the  plaintiff 
has  nothing  whatever  to  do,  no  interest  in  it,  no  riglit  to  be 
heard  in  regard  to  it,  and  its  own  right  can  be  neither  increased 
nor  diminished  by  any  determination  in  regard  to  that  ques- 
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tion.  Its  rights  depend  upon  the  overpayment  already  made 
at  the  time  when  its  lien  was  filed.  If  that  fact  cannot  be 
established,  this  cause  of  action  goes ;  if  it  can,  this  action  is 
so  far  proved.  In  neither  event  have  these  attorneys  any 
right  to  appear  in  the  action ;  if  made  defendants,  they  would 
have  no  right  to  litigate  the  question  of  the  amount  (if  any) 
due  from  the  Central  to  the  Moffett  Company,  because  it 
would  have  no  bearing  upon  any  of  their  rights  or  claims 
against  the  Moffett  Company.  The  amount  due  that  company 
might  be  increased,  but  the  attorneys  would  have  no  lien  upon 
a  dollar  of  it,  and,  if  diminished,  their  rights  would  be  totally 
unaffected.  In  no  aspect  of  the  case  can  we  see  any  propriety 
in  their  being  made  parties.  The  decision  of  the  court  below 
directing  them  to  be  brought  in  was  not  matter  of  discretion 
and  was  legal  error. 

The  order  must,  therefore,  be  modified  by  striking  out  the 
names  of  the  attorneys  in  the  directions  given  to  bring  in 
parties,  and,  as  modified,  the  order  should  be  affirmed,  without 
costs  to  either  party  in  this  court. 

All  concur,  except  Finch  and  O'Brien,  JJ.,  not  sitting. 

Ordered  accordingly. 


I  145        *J^I    Agnbs  Cameron,  as  Administratrix,  etc.,  Respondent,  v.  The 
'^  New  York  Central  and  Hudson  River  Railroad  Com- 

pany, Appellant. 

Where  a  railroad  employee  is  injured  through  the  negligent  omission  of 
duty  on  the  part  of  a  co-servant,  although  it  appears  that  similar  omis- 
sions by  the  latter  had  been  habitual  for  some  time  prior  to  the  injury, 
unless  the  master  has  actual  notice  of  the  omission,  or  unless  the  negli- 
gence is  of  such  a  character  as  to  leave  traces  or  evidences  of  it  in  the 
work  itself  which  could  be  seen  or  discovered  by  reasonable  examina- 
tion, or  unless  the  delinquencies  were  frequently  displayed  under  the 
observation  of  some  officer  or  foreman  who  represented  the  corporation 
and  had  power  to  discharge  the  negligent  employee,  the  law  will  not 
imply  notice  to  the  company  so  as  to  charge  it  with  the  negligence 
under  all  circumstances  simply  from  the  lapse  of  a  certain  time  since 
the  co-employee  began  so  to  neglect  his  duties. 

C,  plaintiff's  intestate,  a  brakeman  in  defendant's  employ,  was  working 
behind  the  cars  of  a  freight  train  standing  on  a  side  track.    N.,  a  fel- 
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low-brakeman,  working  on  the  same  train,  had  opened  the  switch  and 
left  it  unguarded,  and  in  consequence  a  passing  train  ran  over  the 
switch  upon  the  side  track  and  came  into  collision  with  the  freight  cars, 
causing  C.'s  death.  In  an  action  to  recover  damages  no  negligence  on 
the  part  of  defendant  in  employing  N.  was  claimed;  he  had  been  in  its 
employ  about  a  year.  Defendant  had  promulgated  rules  for  the  guid- 
ance of  its  servants,  which  provided  that  "  whoever  opens  a  switch  shall 
remain  at  it  until  k  is  closed  or  until  he  is  relieved  by  some  competent 
employee; "  also,  that  every  employee  whose  duties  are  prescribed  by  the 
rules  must  have  a  copy  of  them  on  hand  and  be  conversant  with  every 
rule,  and  must  report  any  infringement  of  them  to  the  head  of  his 
department.  N.  was  famihar  with  and  had  a  copy  of  the  rules;  he,  as  a 
witness  for  plaintiff,  testified  that  for  about  four  months  prior  to  the 
accident  he  had  been  accustomed  to  habitually  violate  said  rule  in  regard 
to  switches.  It  was  not  claimed  that  any  officer  of  or  person  represent- 
ing defendant  had  actual  knowledge  of  these  violations,  and  the  officers 
having  charge  and  power  to  employ  and  discharge  help  certified  that 
they  never  heard  of  them  and  from  inspection,  observation  and  report 
they  supposed  N.  was  competent  and  faithful.  Jleld,  the  evidence  did 
not  justify  a  finding  that  defendant  was  chargeable  with  negligence 
in  failing  to  discover  N.'s  violation  of  said  rule  and  in  omitting  to  dis- 
charge him ;  that,  under  the  circumstances,  negligence  could  not  be 
imputed  to  it  simply  because  for  four  months  it  had  failed  to  detect 
N.'s  delinquencies;  that  it  was  more  reasonable  to  suppose  that  C.  had 
knowledge  of  them  and  he,  having  failed  to  report  them,  might  be 
regarded  as  having  voluntarily  assumed  the  risks  incident  thereto. 

Coppins  V.  N.  T.  C.  A II.  R.  K  R.  Go.  (122  N.  Y.  55^;  WhittakerY  D.  <fe 
H.  C.  Co.  (126  id.  549);  WaU  v.  D..  L.  <k  W.  R,  R.  Co.  (54  Hun,  454; 
aflfd,,  125  N.  Y.  727),  distinguished. 

Cameron  v.  iV:  Y.  C.  &  II.  R.  R.  R.  Co.  (77  Hun,  519),  reversed. 

(Argued  March  14,  1895;  decided  March  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  8,  1894,  whicli  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  alleged  to  have  been  caused  through 
tlie  negUgence  of  defendant. 

The  facts,  as  far  as  material,  are  stated  in  the  opinion. 

J^,  Z.  Westbrook  for  appellant.     The  motion  to  non-suit 
and  to   dismiss   the   complaint   should   have   been  granted. 
SicKELS — Vol.  C.        51 
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(Penal  Code,  §§  195, 424 ;  Jaquinto  v.  R.  R.  Co.,  49  Penu.  St. 
628  ;  2  Thorn,  on  Neg.  1053 ;  3  Wood's  Railway  Law,  §  392, 
1505 ;  U.  P.  Ry.  Co.  v.  MiUiken,  8  Kane.  655 ;  M.  P.  R. 
Co.  V.  Young,  Id.  660 ;  Davis  v.  R.  R.  Co.,  20  Mich.  122 ; 
Stafford  V.  R.  R.  Co.,  114  111.  247 ;  3f.  C.  R.  R.  Co.  v. 
Dola7i,  32  Mich.  510-513;  Wright  y.  R.  R.  Co.,  25  N.  Y. 
566;  K  dc  W.  R.  Ji.  Co.  v.  Smith,  125  Penn.  St.  259; 
Meech  V.  R,.  J^.  Co.,  150  id.  610 ;  Rose  v.  R.  R.  Co.,  58  N.  Y. 
222  ;  Lincoln  v.  French,  105  U.  S.  617 ;  McLosi^r  v.  ^.  R. 
Co.,  21  Hun,  506 ;  S.  &  R.  on  Neg.  §  103 ;  Bradley  v.  R.  R. 
Co.,  62  N.  Y.  102 ;  Mahne  v.  Hathaway,  64  id.  9,  10 ;  Lewis 
V.  Seifert,  116  Penn.  St.  628,  649.)  The  question  to  Norton : 
"Did  the  conductor  in  charge  of  your  crew  and  other 
employees  know  of  the  practice  that  you  had  been  to  in  the 
way  of  opening  switches?"  was  objected  to  on  the  ground 
tliat  notice  to  a  fellow-employee  is  not  notice  to  the  company. 
The  objection  was  overruled  and  defendant  excepted.  This 
is  error  for  which  the  judgment  should  be  reversed.  {Slater 
V.  Jewett,  85  N.  Y.  69 ;  McDonald  v.  R.  R.  Co.,  63  Hun, 
287,  591 ;  138  N.  Y.  663 ;  Brown  v.  R.  R.  Co.,  72  Cal.  523 ; 
Miller  v.  R.  R.  Co.,  20  Oreg.  285,  293 ;  Thayer  v.  R.  R,  Co., 
18  Ind.  226 ;  Smith  v.  RaUway  Co.,  46  Mich.  263  ;  Cassidy 
V.  R.  R.  Co.,  76  Maine,  488 ;  Johnson  v.  T:  B.  Co.,  135  Mass. 
710  ;  McGinty  v.  R.  Co.,  155  id.  187 ;  Malone  v.  Hathaway, 
64  N.  Y.  9,  11,  12 ;  Laning  v.  R.  R,  Co.,  49  id.  534 ;  0.  A 
M.  R.  Co.  V.  CoUam,  73  Ind.  272 ;  Reiser  v.  P.  C.  Co.,  152 
Penn.  St.  38,  41 ;  Sherman  v.  R,  R.  Co.,  106  N.  Y.  547 ; 
Duryea  v.  Voshurgh,  121  id.  68 ;  Brague  v.  Lord,  67  id.  499 ; 
Patten  v.  Ins.  Co.,  133  id.  450.)  But  were  it  conceded  that 
Norton  was  incompetent  and  defendant  had  notice  of 
it,  to  recover  against  defendant  plaintiff  had  to  go  further, 
allege  and  prove  that  Allen  Cameron  was  in  no  wise 
at  fault  or  negligent ;  tiiat  his  neglect,  his  want  of 
care,  did  not  contribute  to  his  being  injured.  (Z.  S. 
R.  R.  Co.  V.  Stupack,  108  Ind.  1-6;  Dow  v.  R.  R.  Co., 
8  Kans.  646;  McMilUm  \.  R.  R.  Co.,  20  Barb.  449- 
454;  Hashin  v.  R.  R.  Co.,  65  id.  129-132;  Burke  v.  Withr 
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erhee,  98  N.  T.  567;  Shielda  v.  R.  R.  Co.,  133  id,  559 ;  P. 
dk  R.  R.  R.  Co.  V.  Buffkes,  119  Penn.  St.  313 ;  U.  S.  R.  S. 
Co,  V.  Wilder,  116  111.  100;  Murphy  v.  Crosmn,  98  Penn. 
St.  496 ;  Borden  v.  R.  R.  Co.,  131  N.  Y.  671 ;  Wiwirowahi 
V.  R.  R,  Co.,  IM  id.  425;  Bond  v.  Smith,  113  id.  385.) 
When  illegal  evidence  properly  excepted  to  has  been  received 
during  a  trial,  it  must  be  shown  that  the  verdict  was  not 
affected  by  it,  or  the  judgment  most  be  reversed.  If  the  evi- 
dence may  have  affected  the  verdict,  the  error  cannot  be  dis- 
regarded. {Frben  v.  Zorillard,  19  N.  Y.  302 ;  Furst  v.  R. 
R.  Co.,  72  id.  547;  Weraebe  v.  R.  R.  Co.,  49  N.  Y.  S.  R.  619  ; 
Lindsay  v.  People,  63  N.  Y.  153,  154 ;  PeopU  v.  SmUh,  104 
id.  506 ;  Baylies'  Tr.  Pr.  500,  501 ;  H.  R.  R.  Co.  v.  Decker, 
82  Penn.  St.  124 ;  Frace  v.  R.  R,  Co.,  143  N.  Y.  182.) 

John  M.  Gardner  for  respondent.  Defendant  was  negli- 
gent for  retaining  in  its  service  brakeman  Norton,  whose  con- 
stant habit  of  violating  rule  117,  in  leaving  switches  open  and 
unprotected,  not  only  made  him  incompetent,  but  resulted  in 
tlje  death  of  the  deceased.  {Coppins  v.  N.  Y.  C.  R.  R.  Co., 
122  N.  Y.  364;  WhitaJce?*  v.  D.  <&  II.  C.  Co.,  126  id.  549; 
Wall  V.  D.,  L.  dk  W.  R.  R.  Co.,  125  id.  727.)  The  intestate 
was  not  guilty  of  contributory  negligence.  (Johneon  v.  R.  R. 
Co.,  20  N.  Y.  65 ;  8.  &  R.  on  Neg.  §  109.) 

0*Brien,  J.  >  On  the  2d  of  May,  1891,  Allen  Cameron,  the 
plaintiff's  son  and  intestate,  about  twenty  years  of  age,  received 
injuries  while  in  the  defendant's  service  as  a  brakeman  on  the 
West  Shore  branch  of  its  road,  at  Marlboro  station,  which 
subsequently  resulted  in  his  death. 

There  is  no  dispute  in  r^ard  to  the  facts  which  describe 
the  accident.  A  train  going  north,  at  a  high  rate  of  speed, 
ran  into  an  open  cross-over  switch  upon  the  Bouth-l>ound  track 
and  came  in  collision  with  some  standing  freight  cars,  behind 
which  deceased  was  at  work,  causing  them  to  be  suddenly 
and  violently  moved  back  over  him,  resulting  in  the  injury 
which  subsequently  produced  his  death.    Tlie  accident  would 
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not  have  occurred  but  for  the  fact  tliat  the  switch  had  been  left 
open  and  unguarded.  That  this  situation  was  solely  due  to 
the  negligence  of  a  fellow-brakeraan,  one  Norton,  is  also 
undisputed.  The  deceased  and  Norton  were,  on  the  day  of 
the  accident,  working  upon  the  same  train,  which  was  a  freight 
train  going  south,  and  which  had  stopped  at  the  station  to  take 
on  some  other  cars.  It  w^as  not  claimed  that  the  defendant 
was  guilty  of  any  negligence  in  employing  Norton.  lie  had 
been  in  the  service  about  a  year,  as  had  also  the  deceased. 

The  plaintiff,  however,  called  Norton  as  a  witness,  and  he 
testified  that  for  about  four  months  prior  to  the  accident  he 
was  accustomed  to  habitually  violate  the  defendant's  rules  in 
leaving  switches  open  and  unguarded.  It  was  not  claimed 
that  any  officer  or  person  representing  the  defendant  had  any 
actual  knowledge  of  this  conduct.  On  the  contrary,  the 
division  superintendent,  the  roadmaster,  yardmaster  and 
dispatcher  of  trains,  all  of  whom  had  power  to  employ  and 
discharge  help,  testified  that  they  never  heard  of  such  conduct 
on  the  part  of  Norton,  and  that  from  inspection,  observation 
and  report  they  supposed  he  was  a  competent  and  faithful  man, 
and  never  heard  of  his  violation  of  any  rules. 

The  only  question  submitted  to  the  jury  was  whether  the 
defendant  was  not  chargeable  with  negligence  in  failing  to 
discover  Norton's  habitual  neglect  and  violation  of  the  rules 
and  in  omitting  to  discharge  him.  It  is  also  conceded  tliat 
the  defendant  had  enacted  and  promulgated  proper  rules  and 
regulations  for  the  government  of  its  servants  and  employees. 
It  will  be  sufficient  to  refer  to  two  of  these  rules.  "  Rule  four 
provides  as  follows  :  "  Every  employee  of  the  company  whose 
duties  in  any  way  are  prescribed  by  these  rules  must  always 
have  a  copy  of  them  on  hand,  and  must  be  conversant  with 
every  rule.  He  must  render  all  the  assistance  in  his  power  in 
the  carrying  of  them  out,  and  must  report  any  infringement 
of  them  to  the  head  of  his  department."  Rule  117  provides 
tliat  "  wlioever  opens  a  switch  shall  remain  at  it  until  it  is 
closed,  or  until  he  is  relieved  by  some  competent  employee." 
It  was  Norton's  violation  of  this  last  rule  that  caused  the  acci- 
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dent.  He  opened  the  swit-ch  and  left  it  open  and  unguarded, 
and  the  north-bound  train  entered  upon  it,  thus  producing  the 
collision  which  resulted  in  the  death  of  his  fellow-brakeman. 
The  omission  of  duty  did  not  proceed  from  ignorance  or  want 
of  instruction  since  Norton  was  familiar  with  the  rules  and 
had  a  copy  of  them  in  his  possession.  There  is  no  arbitrary 
rule  of  law  that  charges  the  master  with  constructive  notice 
of  the  negligent  omissions  of  duty  on  the  part  of  a 
co-servant,  after  the  lapse  of  a  certain  time,  under  all 
circumstances.  The  doctrine  of  constructive  notice  is  founded 
upon  reasonable  and  just  considerations,  and  the  mere  lapse  of 
time  is  not  always  the  test  of  negligence  on  the  part  of  the 
master.  If  a  defect  exists  in  the  appliances  furnished  the 
servant  for  doing  his  work  of  such  a  character  and  for  such  a 
length  of  time  as  to  enable  the  master  to  discover  and  remedy 
it  by  reasonable  vigilance,  insj)ection  or  examination,  then  the 
law  will  imply  notice  since  he  ought  to  know  what  can  thus 
be  ascertained.  The  same  rule  will  apply  where  the  place 
furnished  to  the  servant  to  do  his  work  becomes  defective, 
dangerous  or  unsafe  by  use  or  otherwise.  So  when  the  negli- 
gence of  a  co-servant  in  performing  his  work  is  of  such  a 
character  as  to  leave  traces  or  evidence  of  it  in  the  work 
itself  which  can  be  seen  or  discovered  by  reasonable  examina- 
tion, the  master  might  be  chargeable  after  it  had  continued 
for  such  a  length  of  time  as  to  render  it  reasonable  to  assume 
that  he  either  must  have  known  of  the  omission  of  duty,  or 
could  have  known  of  it  by  tlie  exercise  of  reasonable  care,  or 
where  the  incompetency  of  the  servant  is  frequently  displayed 
under  the  eye  and  observation  of  some  officer  or  foreman  who 
represents  the  corporation  or  had  the  power  to  discharge  him. 
But  how  was  the  master  in  this  case  to  know  that  Norton 
habitually  violated  the  rules  for  his  own  protection  and  that 
of  his  co-servants?  His  work  was  performed  on  freight 
trains  running  over  a  long  line  of  railroad,  with  little,  if  any, 
opportunity  for  any  officer  or  representative  of  the  company 
to  watch  or  observe  him  at  any  one  point.  He  had  sufficient 
ability  and  intelligence  to  do  his  work,  and  his  omissions  of 
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duty  were  purely  willful  or  thouglitless.  It  would  be  mani- 
festly unreasonable  and  unjust  under  such  circumstances 
to  impute  negligence  to  this  defendant  for  the  sole 
reason  that  during  four  months  it  failed  to  detect  his 
delinquencies.  The  defendant  had  given  him  by  its  rules 
plain  and  simple  instructions  to  govern  his  conduct  with 
respect  to  the  switches,  and  there  was  no  reason  to  suspect 
that  they  would  be  disregarded,  since  it  was  quite  as  con- 
venient for  him  to  obey  as  to  violate  them.  Moreover,  it  had 
in  these  same  rules  invited  and  requested  all  of  his  co-servants 
to  make  prompt  report  to  the  company  of  any  neglect  or  dis- 
obedience of  the  rules  on  his  part,  and  no  complaint  had  been 
made.  It  was  reasonable  to  assume  that  his  co-employeee, 
whose  lives  might  be  endangered  by  his  neglect,  would  observe 
and  report  his  omissions  of  duty,  if  any,  and  if  they  failed 
to  observe  any,  how  can  it  be  said  that  the  defendant 
itself  was  in  fault  for  not  discovering  what  his  co-servants 
themselves  had  not  discovered  ?  The  neghgent  acts  of  Norton 
took  place  while  he  was  working  on  the  same  train  and  in  a  like 
capacity  with  the  deceased.  It  is  more  reasonable  to  6up))08e 
that  they  were  done  in  his  presence,  or  under  his  observation, 
tlian  to  imply  knowledge  on  the  part  of  the  defendant,  and  if  it 
can  be  said  that  the  deceased  knew  of  these  ojnissions  of  duty 
on  the  part  of  his  fellow-brakeman,  and  failed  to  report  them, 
he  might  be  regarded  as  voluntarily  assuming  the  risks  and 
dangers  incident  to  his  association  in  a  conmion  work  with  a  care- 
less or  incompetent  co-servant.  There  is  a  manifest  inconsis- 
tency in  assuming  that  the  officers  or  representatives  of  the 
defendant  knew,  or  could  have  known,  of  Norton's  violation  of 
the  rules,  and  at  the  same  time  that  the  deceased  did  not.  On 
the  evidence  in  the  case  it  is  true  that  the  defendant's  servant  was 
unfaithful,  and  that  his  want  of  care  resulted  in  the  death  of  the 
plaintiflE's  intestate.  But  the  defendant  cannot  be  made  liable 
for  his  negligent  act,  unless  it  was  at  fault  in  selecting  him  for 
the  work,  which  is  not  claimed,  or  in  failing  to  adopt  such 
means  as  ordinary  pnidence  and  aire  would  dictate  to  secure 
his  fidelity,  and  we  are  unable  to  perceive  what  more  it  could 


1895.]       Cameron  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  407 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 

have  done,  unless  it  employed  other  men  to  watch  his  conduct, 
and  that  would  be  plainly  an  unreasonable  requirement. 

The  learned  court  below  has  upheld  the  verdict  in  this  case 
upon  the  authority  of  three  recent  cases  in  this  court,  which 
it  was  supposed  sustained  the  principle  upon  whicli  the  recov- 
ery proceeded.  (Ooppins  v.  N,  Y.  O.  c6  11.  li.  li.  i?.  Cb., 
122  N. Y.  557 ;  Whittaksr  v.  I),  tfe  //.  C,  Co,,  126  id.  549 ;  WaU 
V.  i?.,  Z.  cfe  IF.  E.  R.,  54  Hun,  454 ;  affd.,  125  N.  X,  727.) 

There  is,  we  think,  a  clear  distinction  between  these  cases  and 
the  one  at  bar.  In  all  of  them  there  was  evidence  from  which 
the  jury  could  have  found  actual  notice  or  knowledge  of  the 
incompetency  of  the  co-sel-vant  on  the  part  of  the  master. 
This  case  rests  solely  upon  the  doctrine  of  implied  or  con- 
structive notice.  The  jury  was  permitted  to  find  that  the 
defendant  was  guilty  of  negligence  in  failing  in  some  way  to 
ascertain  the  fact  that  Norton  had  habitually  violated  the 
rules.  In  view  of  the  conceded  fact  that  there  was  no  fault 
in  his  original  employment,  and  that  the  defendant  had 
adopted  and  promulgated  suitable  rules  and  had  given  proper 
directions  for  the  regulation  of  his  conduct,  which  it  had,  under 
the  circumstances,  and  so  far  as  appears,  no  reason  to  suppose 
would  be  or  were  disregarde(i,  the  judgment  has  no  reasonable 
or  just  ground  upon  which  to  rest.  The  habitual  and  inten- 
tional disregard  by  Norton  of  the  rules  was,  under  the  circum- 
stances, entirely  consistent  with  the  exercise  by  the  master  of 
reasonable  care ;  and  in  fixing  responsibility  for  the  results  of 
the  accident,  that  must  be  the  only  measure  of  duty.  To  hold 
that  it  was  bound  in  any  event,  after  the  lapse  of  a  reasonable 
time,  to  know  the  delinquencies  or  hal)itual  mistakes  of  all  its 
servants  or  employees,  would  be,  under  the  circumstances,  to 
establish  a  rule  quite  unreasonable  in  itself,  and  exceedingly 
difficult,  if  not  impossible,  under  all  circumstances,  of  any  fair 
or  just  application. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur  (Baktlett,  J.,  in  result). 

J udfi:men t  reversed. 
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Lewis  W.  Hudson,  as  Administrator,  etc..  Respondent,  v. 
The  Rome,  Watertown  and  Oqdensburg  Railroad  Com- 
pany, Appellant. 

While  the  determination  of  the  General  Term  upon  all  questions  as  to  the 

1115    ^$  weight  of  evidence  is  final,  and  not  reviewable  here,  where  there  is  no 

conflict  in  the  evidence,  or  that  which  appears  to  be  in  conflict  is  but  a 
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lAi    ^1^  mere  scintilla,  or  is  met  by  well-known  and  scientific  facts  about  which 

■  ■  ■ '^  there  is  no  conflict,  this  court  may  review  the  decision,  if  contrary  to  the 

•170    ^1  evidence,  and  reverse  it. 

'  In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  H. ,  plaintiff's  intestate,  it  appeared  that  he  was  a  fireman  on  one  of 
defendant's  engines.  When  the  train  was  stopping  at  a  station  to  take 
water  for  the  engine  the  engineer  left  it  in  the  charge  of  H.  and  went 
into  the  depot ;  shortly  thereafter  the  crown  sheet  of  the  engine  collapsed 
and  the  escaping  steam  inflicted  injuries  upon  H.  causing  his  death.  An 
examination  of  the  engine  showed  that  the  crown  sheet  had  been 
scorched,  and  this  caused  the  collapse.  Plaintiff  claimed  tliat  the  scorch- 
ing took  place  at  some  previous  time,  and  that  defendant  was  negligent 
in  sending  the  engine  out  in  an  imperfect  condition.  The  engineer  tes- 
tifled  in  substance  that  on  arrival  at  the  station  there  was  about  six 
inches  of  water  over  the  crown  sheet.  This  was  determined  by  trying 
the  gauge  cock.  Experts,  however,  testified  that  the  sheet  could  not 
scorch  or  become  red  hot  while  covered  with  water,  and  that,  in  their 
opinion,  from  its  appearance  after  the  accident,  which  was  described 
and  as  to  which  there  was  no  question,  it  must  have  been  red  hot  at 
the  time  it  collapsed,  and  there  was  no  evidence  that  the  scorching 
was  done  at  any  other  time.  Held,  the  evidence  did  not  justify  a 
finding  that  the  scorching  took  place  at  a  time  prior  to  the  starting 
out  of  the  engine,  and  so  did  not  justify  a  verdict  for  plaintiff. 
Bud9on  V.  i?.,  TT.  <fc  0.  R  R.  Co.  (78  Ilun,  467),  reversed. 

(Argued  March  12,  1895;  decided  March  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  November  21,  ISOS,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

D.  G,  Griffin  for  appellant.  The  court  erred  in  refusing 
to  grant  motion  for  a  non-suit.     (136  N.  Y.  77  ;  Bynies  v.  N. 
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r:,  Z.  K  i&  W.  B.  E.  Co.,  113  id.  251 ;  Fard  v.  Z.  S.  c&M. 
S.  E.  E.  Co.,  117  id.  639;  Filbert  v.  Z>.  cfe  7/.  61  Cfe.,  121  id. 
212 ;  Za  Cray  v.  i\r.  F.,  Z.  ^.  cfe  W.  E.  E.  Co.,  132  id.  572.) 

John  N.  Carlisle  for  respondent.  The  questions  of  fact 
submitted  to  the  jury  having  been  found  by  them  on  conflict- 
ing evidence,  this  court  will  not  disturb  them.  {Benninghoff 
y.  Agricultural  Lis.  Co.,  93  N.  Y.  495,  500 ;  Code  Civ. 
Pro.  §  1337.)  Defendant  failed  to  perform  its  duty 
to  use  reasonable  care  in  the  inspection  of  the  engine 
in  question  before  it  turned  the  same  over  to  plaintiff's 
intestate.  {Hastings  v.  B.  L.  Ins.  Co.,  138  N.  Y.  479; 
.BaiUy  v.  E.,  W.  &  O.  E.  E.  Co.,  139  id.  302 ;  S.  S.  U.  Bank 
V.  Sloan,  135  id.  383 ;  Ilart  v.  Hudson  E.  E.  Co.,  80  id.  622.) 
The  master  owes  a  duty  to  its  employees  to  furnish  them  with 
safe  machinery,  tools  and  appliances  adapted  to  the  work  to 
be  done,  and  to  keep  them  in  repair.  {Bailey  v.  E.,  W.  <& 
O.  E.  E.  Co.,  139  N.  Y.  362;  Ellis  v.  N.  Y.,  Z.  E.  cfe  W. 
E.  E.  Co.,  95  id.  546 ;  Lansing  v.  N.  Y.  C  i&  H  E.  E.  E. 
Co.,  49  id.  521 ;  Fuller  v.  Jewett,  80  id.  46.)  If,  by  the  exer- 
cise of  proper  care  and  inspection,  the  defendant  could  have 
discovered  the  defect  which  led  to  the  injury,  and  failed  so  to 
do,  it  is  liable.  A  master  is  liable  to  his  servant  for  an  injury 
caused  by  defective  machinery,  the  defects  in  which  could 
have  been  discovered  by  the  exercise  of  reasonable  care. 
{Bailey  v.  E.,  W.  cfe  O.  E.  E.  Co.,  139  K  Y.  302 ;  X.  P. 
E.  E.  Co.  V.  Herbert,  116  U.  S.  642 ;  Ballard  v.  H.  M.  Co., 
58  Hun,  188-192 ;  Stevenson  v.  Jeioett,  16  id.  210 ;  H  v.  T. 
cfe  P.  E.  E.  Co.,  110  U.  S.  213;  Pantzar  v.  T.  F.  L  M. 
Co.,  99  N.  Y.  368 ;  Fuller  v.  Jewett,  80  id.  46  ;  Ford  v.  E. 
E.  Co.,  110  Mass.  241 ;  Durkin  v.  Sharp,  88  N.  Y.  225 ; 
Benzing  v.  Stehuoay,  101  id.  552;  Me  Govern  v.  C.  V.  E. 
E.  Co.,  123  id.  280-288.)  Where  a  servant  is  injured  by  the 
negligent  performance  of  an  act  or  duty  which  the  master  as 
such  is  required  to  perform,  the  latter  is  liable  although  the 
act  was  that  of  another  servant,  to  whom  the  performance  of 
the  act  or  duty  was  intrusted,  and  this  without  regard  to  <he 
SiOKKLs— Vol.  C.         52 
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rank  or  title  of  the  person  guilty  of  the  negligence.  A  mcLster 
is  not  relieved  from  liability  in  such  ease  by  the  fact  that  he 
has  promulgated  rules  and  regulations  for  the  proper  per- 
formance of  the  act  or  duty  by  his  agent,  which  were  disre- 
garded by  the  latter.  {Hankins  v.  N,  Y.y  L,  E,  i&  W,  R. 
R.  Co,,  142  N.  Y.  416 ;  BaiUy  v.  R,,  W.  <fe  0,  R,  R.  Co., 
139  id.  302 ;  Durkin  v.  Sharp,  88  id.  225 ;  Pantzar  v.  T. 
F.  L  M.  Co.,  91  id.  372 ;  Bejizing  v.  Steimoay,  101  id.  552; 
McGovern  v.  C.  V.  R.  R.  Co.,  123  id.  288;  Lansing  v. 
N.  T.  C.  i&  H.  R.  R.  R.  Co.,  49  id.  521-532 ;  FuUer  v. 
Jewett,  80  id.  46 ;  Filke  v.  B.  <&  A.  R.  R.  Co.,  53  id.  549.) 
While  a  servant  assumes  the  ordinary  risks  of  his  employ- 
ment, and,  86  a  general  rule,  -such  extraordinary  risks  as  he 
may  knowingly  and  voluntarily  see  fit  to  encounter,  he  does 
not  stand  upon  the  same  footing  as  the  master,  as  respects  the 
matter  of  care  in  inspecting  and  investigating  the  risks  to 
which  he  may  be  exposed.  {Krang  v.  L.  I.  R.  R.  Co.,  123 
N.  Y.  1-4 ;  14  Am.  &  Eng.  Ency.  of  Law,  854 ;  Mehan  v.  8. 
B.  dk  JV.  T.  R.  Co.,  73  N.  Y.  585.)  The  doctrine  that  a 
servant  cannot  recover  on  account  of  an  accident  caused  by  a 
defect  of  which  he  had  knowledge,  and  the  risk  of  which  he 
voluntarily  assumed,  does  not  apply  to  cases  where  the  defect 
is  caused  by  the  employer's  neglect  to  make  proper  and  rear 
sonable  repairs.  {Kaare  v.  T.  S.  cfe  /.  Co.,  46  N.  Y.  S.  R. 
451 ;  Pantzar  v.  T.  F.  I.  M.  Co.,  99  N.  Y.  376 ;  McGovern 
V.  C.  V.  R.  R.  Co.,  123  id.  287;  FUts  v.  iV^.  T.,  L.  K  <& 
W.  R.  R.  Co.,  95  id.  552 ;  Cone  v.  B.,  L.  &  W.  R.  R.  Co., 
81  id.  206.) 

IIaioht,  J.  This  action  was  brought  to  recover  damages 
for  causing  the  death  of  Harry  L.  Hudson,  the  plaintififs 
intestate.  Hudson  was  in  the  employ  of  the  defendant 
engaged  as  a  fireman  on  engine  No.  103.  George  H.  Grower 
was  the  engineer  in  charge.  On  the  8th  day  of  October, 
1890,  at  1.45  p.  m.  they  took  the  engine  in  question  from  the 
yard  in  Watertown  and  started  out  with  a  freight  train  for 
Oswego.     They  took  water  at  Watertown,  Pierrepont  Manor 
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and  Richland.  On  arriving  at  Mexico  they  stopped  at  the 
water  column  to  agaih  take  water.  The  engineer  then  left 
the  engine  in  charge  of  Hudson  and  went  into  the  depot.  A 
few  minutes  thereafter  the  crown  sheet  of  the  engine  col- 
lapsed, allowing  the  steam  to  escape  into  the  Are  box  and 
blow  out  through  tlie  door  thereof,  inflicting  injuries  upon 
Hudson  from  which  he  shortly  thereafter  died.  An  examina- 
tion of  the  engine,  after  the  accident,  disclosed  the  fact  that 
the  crown  sheet  had  been  scorched  througliout  its  entire 
length,  covering  an  area  of  thirty-two  inches  at  the  front  6f 
the  fire  box  and  gradually  diminishing  until,  at  the  back  end 
the  scorched  area  was  sixteen  inches  in  width.  The  scorched 
part  was  white,  of  a  bluish  cast  and  perfectly  clean,  having 
no  soot,  or  other  substance  attached  to  it.  The  crown  sheet 
had  been  convex,  but  had  reversed  its  arch  and  pressed  down 
into  the  fire  box  a  distance  of  seventeen  and  a  half  inches,  so 
as  to  become  concave.  Prior  to  the  accident  the  crown  sheet 
had  been  supported  by  numerous  stay  bolts,  screwed  into  the 
plate  and  riveted  on  the  fire  box  side.  These  bolts  had  drawn 
out,  leaving  holes  in  the  sheet, through  which  the  steam  had 
escaped  into  the  fire  box.  The  sheet  itself,  after  the  collapse, 
was  extended  longitudinally  from  ten  to  fourteen  inches,  and 
the  holes  caused  by  the  withdrawing  of  the  ptay  bolts  had 
become  elongated.  The  enginQ  was  nearly  new ;  of  first- 
class  construction,  and  in  other  respects  was  in  perfect 
condition. 

It  is  conceded  by  all  parties  that  the  accident  occurred  in 
consequence  of  the  scorching  of  the  crown  plate.  It  is  con- 
tended on  behalf  of  the  plaintiff  that  the  scorching  had  taken 
place  at  some  previous  time,  and  that  the  defendant  was 
negligent  in  sending  tlie  engine  out  upon  the  road  while  it  was 
in  that  condition.  On  behalf  of  the  defendant  it  is  claimed 
that  the  scorching  took  place  at  the  tune  of  or  just  preced- 
ing the  accident. 

The  question  is  thus  presented  as  to  when  and  where  the 
scorching  took  place.  The  only  evidence  presented  on  behalf 
of    tlie   plaintiff   bearing   upon   this  question  is  that  of  the 
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engineer  in  charge  and  tlie  hostler  in  the  yard  at  Watertown. 
The  engineer  testified  that  he  kept  the  crown  sheet  covered 
with  water  throughout  the  entire  trip,  and  that  on  arriving  at 
Mexico  it  still  had  two  full  gauges,  which  would  be  about  six 
inches  of  water  over  the  sheet.  The  hostler  testified  that  he 
kept  the  engine  watered  whilst  it  stood  in  the  yard  at  Water- 
town  under  his  charge.  From  this  exddence  the  jury  was 
asked  to  find  as  a  fact  that  the  crown  sheet  had  been  scorched 
on  some  occasion  prior  to  the  accident.  Opposed  to  this  are 
the  facts  disclosed  by  the  examination  of  the  engine  after  the 
collapse  and  the  testimony  of  the  experts,  from  which  it 
appears  that  the  crown  sheet  was  constructed  of  steel ;  that 
scorching  tended  to  make  it  more  dense  and  less  ductile,  so 
that  it  would  be  more  liable  to  crack  and  less  liable  to  expand ; 
that  it  could  not  scorch  or  become  red  hot  whilst  covered 
with  water ;  and  that  in  their  judgment  the  crown  sheet  must 
have  been  red  hot  at  the  time  it  collapsed. 

The  plaintiff,  in  order  to  recover,  was  bound  to  establish 
negligence  on  the  part  of  the  defendant  by  a  preponderance 
of  evidence.  All  questions  as  to  the  weight  of  evidence  are 
final  in  the  General  Term,  and  this  court  has  no  power  to 
review  the  determination  of  that  court  with  reference  thereto. 
But  where  the  evidence  which  appears  to  be  in  conflict  is 
nothing  more  than  a  mere  scintilla,  or  where  it  is  met  by  well- 
known  and  recognized  scientific  facts,  about  which  there  is  no 
conflict,  this  court  will  still  exercise  jurisdiction  to  review  and 
reverse  if  justice  requires.  {People  ex  rd,  Coyle  v.  Martin^ 
142  N.  Y.  352 ;  Hemjuens  v.  Nelso7i,  138  id.  517-529 ;  Lin- 
kauf  V.  Lojnhardy  137  id.  417.)  The  judgment  of  the  experts 
is  based  upon  well-known  and  recognized  scientific  facts  which 
to  our  minds  is  controlling.  The  crown  sheet  was  found  to 
have  been  scorched.  It  was  white  with  a  bluish  cast  and  per- 
fectly clean,  tending  to  show  that  the  scorching  was  recent ; 
had  it  been  worked  after  the  scorching  evidence  of  soot  and 
discoloration  would  be  expected.  The  stay  bolts  had  drav/n 
out,  the  arch  inverted,  the  sheet  extended  and  the  holes  elon- 
gated without  sign  of  a  crack  or  other  fiaw.     Could  this  have 
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occurred  with  this  steel  sheet  cool  and  under  water  ;  could  it 
be  stretched  ten  to  fourteen  inches  and  inverted  in  that  condi- 
tion ?  The  experts  say  no.  And  their  judgment  accords  with 
our  learning  and  experience. 

There  is  no  evidence  that  the  scorching  was  done  on  any 
other  occasion,  aside  from  the  inference  that  might  be  pos- 
sibly drawn  from  the  testimony  of  the  engineer  already  alluded 
to.  He  could  determine  the  amount  of  water  over  the  crown 
sheet  by  trying  the  gauge  cocks.  But  in  trying  these  he  may 
have  mistaken  steam  for  water.  How^ever  tliat  may  be,  in  the 
absence  of  further  evidence  showing  that  the  sheet  had  been 
scorched  on  some  prior  occasion,  we  cannot  regard  it  as  pre- 
senting more  than  a  scintilla  of  evidence,  which  will  not  justify 
a  verdict  against  the  physical  and  scientific  facts  that  leave  no 
room  to  doubt  that  the  crown  sheet  had  become  dry  and  par- 
tially melted  at  the  time  of  the  collapse. 

It  appears  from  the  testimony  of  the  experts,  that  in  case  a 
crown  sheet  has  been  scorched  and  then  cooled,  that  the  stay 
bolts  will  be  affected,  and  that  thereafter  there  will  be  a  leak- 
age by  the  side  of  the  bolts,  and  it  is  contended  that  this 
crown  sheet  had  been  known  to  leak  before  the  accident. 
One  witness  spoke  of  its  having  leaked,  but  was  unable  to 
state  whether  it  was  before  or  after  the  accident.  The  place 
where  it  leaked,  however,  was  stated  by  him  to  be  where  the 
crown  sheet  was  joined  on  to  the  side  of  the  boiler  and  was 
not  at  the  place  where  it  was  scorched.  The  evidence  was, 
therefore,  imimportant.  If  the  crown  sheet  was  scorched  at 
the  time  of  the  accident,  it  was  the  fault  of  the  engineer,  the 
co-servant  of  the  deceased,  and  not  that  of  the  defendant. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Charles  M.  Titus,  Bespondent,  v.  Charles  F.  Pools  et  al., 
as  Executors,  etc.,  Appellants. 

It  is  not  essential  to  the  validity  of  a  claim  against  the  estate  of  a  deceased 
person  that  it  be  stated  with  legal  precision;  it  is  sufficient  if  the  trans- 
actiou  out  of  which  the  claim  arises  is  identified,  its  general  character 
indicated  without  technical  formality  and  the  amount  of  the  clakn 
stated. 

A  party  presenting  such  a  claim,  which  is  rejected,  cannot  evade  the 
Statute  of  LimitAtions  prescribed  in  such  cases  (Code  Civ.  Pro.  §  1823) 
by  successive  presentations  of  claims  founded  on  the  same  transaction, 
but  varying  in  form  or  detail. 

Where,  therefore,  a  claim  was  presented  against  an  estate  for  an  amount 
stated  which  was  alleged  to  be  due  from  the  decedent  in  his  lifetime  on 
exchange  of  real  estate  for  which  he  "  fraudulently  assigned "  to  the 
claimant  a  worthless  certificate  of  alleged  bank  stock,  which  claim  was 
rejected  by  the  executors  and  thereafter  a  second  claim  was  presented 
based  on  the  same  transaction,  but  setting  out  the  representations  made 
by  the  decedent  in  regard  to  the  stock  as  a  warranty  instead  of  a  fraud, 
which  claim  was  also  rejected,  and  more  than  six  months  after  the 
rejection  of  the  first  claim  an  action  was  commenced  based  on  a  war- 
ranty, held,  that  plaintiff  by  the  presentation  of  the  original  claim  sub- 
jected himself  to  the  conditions  which  attached  on  its  rejection,  and 
the  statute  commenced  to  run  against  any  cause  of  action  founded 
upon  the  transaction  embraced  in  the  claim,  whether  for  deceit  or 
warranty. 

But,  AeW,  that  the  provision  of  the  chapter  of  the  Code  of  Civil  Proced- 
ure in  reference  to  ' '  limitations  of  the  time  of  enforcing  a  civil  remedy/' 
which  declares  that  if  an  action  is  commenced  within  the  time  limited 
therefor,  and  *  *  *  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for 
neglect  to  prosecute  the  action,  or  a  final  judgment  upon  the  merits,  the 
plaintiff  *  *  *  may  commence  a  new  action  for  the  same  cause  after 
the  expiration  of  the  time  so  limited  and  within  one  year  after  such 
*  *  *  termination,"  applies  to  actions  against  an  executor  upon  a 
rejected  claim  against  his  decedent;  and  so,  as  it  appeared  that  an  action 
for  fraud  based  on  the  original  claim  was  brought  within  the  six  months, 
in  which  action  plaintiff  was  non-suited,  and  within  one  year  thereafter 
the  second  action  was  brought,  that  the  case  came  within  the  saving 
provision,  and  that  the  action  was  not  barred. 

It  appeared  that  the  certificate  was  of  stock  in  a  supposed  banking  cor- 
poration in  another  state;  that  P.,  defendants'  testator,  stated  to  plain- 
tiff at  the  time  of  the  transfer  that  the  bank  was  a  regularly  organised 
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bank;  that  he  was  one  of  the  original  or  early  stockholders ;  that  the 
stock  was  a  dividend  paying  stock;  that  it  was  worth  100  cents  on  the 
dollar,  and  was  **  good  high  stock,"  and  that  plaintiff  thereupon  agreed 
to  and  did  take  the  stock  at  its  par  value.  It  also  appeared  that 
the  bank  was  not  incorporated,  but  was  conducted  by  a  partnership, 
and  was  at  the  time  of  the  sale  insolvent.  Ikld,  that  the  evidence  justi- 
fied a  finding  that  the  assertion  as  to  the  value  and  character  of  the 
stock  was  intended  to  be  and  was  relied  upon  as  a  warranty,  and  for  a 
breach  thereof  plaintiff  was  entitled  to  rec^over. 

A  veodor  may  give  a  warranty  as  to  the  value  of  the  propeity  sold,  and  if 
he  nuikes  a  representation  as  to  value,  which  is  intended  as  a  warranty, 
and  it  enters  as  a  constituent  element  in  the  transaction,  it  becomes  a 
part  of  the  contract,  and  may  be  enforced  as  a  warranty. 

Reported  below,  73  Hun,  388. 

(Argued  March  8,  1895;  decided  April  9,  1895.) 

Appbajl  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  November  21,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  a  breach  of 
warranty  on  the  sale  of  certain  shares  of  stock. 

In  February,  1883,  the  plaintiff,  Titus,  and  defendants'  tes- 
tator, E.  V.  Poole,  entered  into  an  agreement  whereby  Poole 
was  to  purchase  of  Titus  certain  hotel  property  in  the  city  of 
Itliaca  at  an  agreed  price  of  $9,000;  $4,000  of  which  was 
paid  by  Mr.  Poole  assuming  a  mortgage  for  that  amount  then 
on  the  premises  and  $5,000  by  assigning  to  Titus  a  certain  eer- 
titicate  of  the  alleged  bank  stock  of  the  "Home  Savings 
Bank"  of  South  Waverly,  Pa.,  it  being  for  50  shares *of  one 
hundred  dollars  each. 

The  negotiation  for  the  sale  took  place  at  Ithaca,  where  the 
plaintiff  resided,  and  was  consummated  there  February  9, 
1888,  under  the  supervision  of  Mr.  Ellsworth,  by  tlie  convey- 
ance by  the  plaintiff  to  Poole  of  the  hotel  property  subject  to 
a  mortgage  of  $4,000,  and  by  the  transfer  and  delivery  by 
Poole  to  the  plaintiff  of  the  certificate.  The  certificate  was 
printed  and  was  in  the  following  form : 
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"  No.  33.  State  of  Pennsylvania.  50  shares. 

"  The  Home  Savings  Bank.  Organized  nnder  act  of  Legis- 
lature of  Pennsylvania. 

"  Autliorized  capital,  $100,000.     Shares  $100  each. 
"  Virtue,  Liberty,  Independence. 
"  South  Waverly. 

"  This  is  to  certify  that  E.  V.  Poole  is  entitled  to  fifty 
shares  in  the  capital  stock  of  the  Home  Savings  Bank  of 
South  Waverly,  transferable  only  on  the  books  of  the  bank  in 
person,  or  by  attorney  on  the  surrender  of  tliis  certificate. 
"South  Wavebly,  Dec.  10th,  1874. 

"  S.  KIRBY, 
»  "  Prest 

"C.E.PENDLETON, 
"Endorsed:  CiwAV." 

It  was  transferred  to  the  plaintiff  by  the  indorsement  of 
Poole,  signed  to  the  blank  power  of  attorney  printed  on  the 
back. 

The  action  was  brought  December  20,  1888,  against  the 
executor  of  Poole  for  the  breach  of  alleged  warranties  made 
by  Poole  on  the  transfer  of  the  stock  to  the  plaintiff,  viz. : 
(1)  That  the  Home  Savings  Bank  was  a  regularly  organized 
bank  under  the  laws  of  Pennsylvania ;  (2)  that  it  was  all  right, 
and  that  the  stock  was  good,  high  stock  and  worth  one  hun- 
dred cents  on  the  dollar ;  (3)  that  it  was  a  dividend-paying 
stock.  There  was  but  one  witness  as  to  the  transaction 
between  Poole  and  the  plaintiff,  and  his  evidence  is  uncontra- 
dicted. One  of  the  parties  was  dead  and  the  plaintiff  was 
not  a  competent  witness.  Ellsworth  testifies  that  the  parties 
being  present  in  his  office,  Poole  produced  the  certificate  of 
stock  and  that  the  witness  opened  and  looked  at  it  and  then 
said  :  "  This  isn't  stock ;  that  is  a  savings  bank  ;  a  savings 
bank  has  no  stock  ; "  and  Mr.  Poole  said :  "  It  is  a  regularly 
organized  bank  under  the  laws  of  Pennsylvania  and  has  savings 
bank  privileges."  The  witness  further  testified  :  "  Mr.  Poole 
said  in  answer  to  my  statement  it  was  good  stock,  worth  100 
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cents  on  the  dollar ;  a  dividend-paying  stock ;  that  he  was  one 
of  the  original,  or  one  of  the  early  stocJtholders ;  I  don't  know 
but  he  used  the  word  '  first ; '  Mr.  Titus  said,  *  If  that  is  so,  Mr. 
Poole,  and  it  is  all  right,  I  will  take  the  stock  at  $5,000  in  the 
trade  and  deal.'  He  said  the  capital  was  all  paid  up ;  I  think 
he  told  the  amount,  $100,000,  if  it  was  $100,000 ;  he  said 
$100,000  capital  paid  up.  *  *  *  He  said  it  was  worth  100 
cents  on  the  dollar  and  was  good  high  stock.  *  *  *  I 
think  he  said  what  kind  of  hands  the  bank  was  in,  but  I  do 
not  recollect  the  language  he  used.  Mr.  Titus  said  at  that 
time  in  Poole's  presence,  if  the  stock  is  all  right  as  you  say, 
we  will  make  the  trade  or  deal." 

It  appeared  on  the  trial  that  the  Home  Savings  Bank  was 
not  an  incorporated  bank,  but  was  conducted  by  a  partner- 
ship, of  which  one  Kirby  was  the  principal  member.  The 
business  was' established  at  Waverly,  Pennsylvania,  in  1873, 
It  seems  that  in  Pennsylvania  there  is  no  restriction  upon 
individuals  carrying  on  the  bushiess  of  private  bankers.  The 
laws  of  that  state  do  authorize  the  establishment  of  banking 
corporations,  subject  to  visitation,  and  the  laws  carefully 
guard  the  business  of  such  corporations  in  the  interest  of 
stockholders  and  depositors.  The  capital  stock  of  the  Home 
Savings  Bank  was  never  paid  up  in  full.  When  the  stock  in 
question  was  transferred  by  Poole  to  the  plaintiff,  there  had 
been  paid  only  the  sum  of  $86,338.  The  evidence  establishes 
beyond  controversy  that  in  February,  1883,  the  bank  was 
hopelessly  insolvent.  It  held  the  paper  of  Kirby  to  an 
amount  nearly  equal  to  its  paid-up  capital,  and  when  the  bank 
failed  in  1887  the  debt  of  Kirby  amounted  to  $112,000,  and 
but  a  small  part  of  it  has  been  paid.  The  public  were  not 
informed  of  the  condition  of  the  bank,  and  it  was  regarded 
by  outsiders  as  solvent,  and  in  some  cases  after  that  year  the 
stock  was  sold  in  small  amounts  at  par  to  persons  who  sup- 
posed the  bank  was  incorporated.  It  paid  occasional  divi- 
dends from  1873  to  1887.  It  paid  none  in  1874,  1876,  1879, 
1881,  1883,  and  none  after  1884.  The  dividends  when  paid 
SioKELs — Vol.  0.        53 
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were  four  per  cent  per  annum,  with  the  exception  that  eight 
per  cent  was  paid  in  1875. 

Poole,  the  defendants'  testator,  died  October  7,  1887,  the 
same  year  that  the  bank  went  into  bankruptcy,  leaving  a  will 
by  which  he  appointed  the  defendants  his  executors.  May  7, 
1888,  the  claimant  presented  a  verified  claim  to  the  executors 
in  words  following  :  "  Estate  of  Edward  V.  Poole,  deceased. 
To  Charles  M.  Titus,  Dr.  To  amount  due  from  E.  V.  Poole 
in  his  lifetime,  on  exchange  of  real  estate  for  which  a  worth- 
less'certificate  of  alleged  Home  Savings  Bank  stock  was 
fraudulently  assigned  to  said  Titus  —  $5,000,  with  interest  on 
the  same  from  February  10,  1883,"  together  with  written 
ojffer  to  refer  the  same.  June  19, 1888,  the  executors  rejected 
the  claim.  June  28,  1888,  the  plaintiff  brought  suit  in  the 
Supreme  Court  against  the  executors,  founded  on  the  transac- 
tion, and  alleging  fraud  and  deceit  on  the  part  of  the  testator 
in  respect  to  the  transfer  of  the  stock  and  the  making  by  him 
of  representations  (substantially  like  those  set  forth  in  the 
complaint  in  this  action),  which  were  alleged  to  have  been 
false  and  fraudulent,  and  the  plaintiff  claimed  $5,000  dam- 
ages and  interest  from  February  10,  1883.  The  action  was 
tried  in  October,  1888,  and  resulted  in  a  non-suit,  on  the 
ground  that  the  facts  proven  did  not  constitute  a  cause  of 
action.  It  was  said  on  the  argument  that  the  precise  ground 
of  the  non-suit  was  the  failure  of  the  plaintiff  to 
prove  the  scienter.  Subsequent  to  the  non-suit,  and 
on  the  26th  day  of  December,  1888,  and  more  than 
six  months  after  the  rejection  of  the  claim  originally  presented 
to  the  executors,  the  present  action  was  brought,  based  on 
warranty  and  not  on  fraud.  Before  bringing  the  second 
action  a  second  claim,  based  on  the  transaction  of  February 
9,  1883,  but  setting  out  the  representations  as  warranties,  was 
presented  and  rejected.  The  action  was  tried  before  a  jury, 
and  resulted  in  a  verdict  for  the  plaintiff,  $7,647.75,  being 
the  sum  of  $5,000,  and  interest  thereon  from  February  9, 
1883. 

Other  facts  are  stated  in  the  opinion.  » 
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David  M.  Dean  for  appellants.  This  action  is  barred  by 
the  short  Statute  of  Limitations  (Code  Civ.  Pro.  §  1882), 
and  is  not  saved  from  such  bar  by  Code  of  Civil  Procedure, 
•ection  406.  (  Wintermeyer  v.  Sherwood^  77  Hun,  197  ;  OU- 
Zespie  v.  Wright,  93  Cal.  169 ;  Titus  v.  Poolej  60  Hun,  1 ; 
Raynor  v.  Lauoi,  28  id.  36  ;  Eldred  v.  Eames,  116  N.  Y.  401 ; 
Lockwood  V.  Eobhina,  126  Ind.  398 ;  HiU  v.  Bd.  Supra.,  119 
N.  Y.  344 ;  Eosa  v.  Mather,  61  id.  108 ;  Sibley  v.  Hastings, 
^1  Hun,  110 ;  Degraw  v.  Elmore,  50  N.  Y.  1 ;  NevdeokerY. 
Kohlberg,  81  id.  296.)  The  statement  that  the  stock  was  good 
high  stock  and  worth  100  cents  on  a  dollar  did  not  give 
the  purchaser  a  cause  of  action  for  breach  of  warranty. 
{EUis  V.  Andrews,  68  N.  Y.  83 ;  Chrysler  v.  Canaday,  90 
id.  272 ;  Home-r  v.  Perkins,  124  Mass.  431 ;  Nash  v.  M.  T. 
L  d&  T.  Co.,  169  Mass.  437.)  The  objection  to  the  question, 
**  Would  you  have  purchased  it  (the  stock)  at  all  if  you  had 
known  it  was  not  an  incorporated  bank  ?  "  was  erroneously 
-overruled.  {IlaUstead  v.  Coleman,  143  Penn.  St.  364  ;  In  re 
Oibis,  167  id.  69.)  The  books  of  the  Home  Savings  Bank 
And  a  transaction  on  the  books  of  the  Home  Savings  Bank 
were  improperly  allowed  in  evidence.  (Code  Civ.  Pro.  §§  929, 
"930,  931.)  The  evidence  of  the  financial  condition  of  the 
Home  Savings  Bank  in  1887  was  improperly  admitted  under 
defendants'  objection.  {IFutchings  v.  JButchitigs,  98  N.  Y. 
-56.) 

E.  E.  Tibhetts  for  respondent.  This  action  is  not  barred 
by  the  Statute  of  Limitations.  {Hayden  v.  Pierce,  144  N. 
Y.  672;  Code  Civ.  Pro.  §  406 ;  Iloyt  v.  Bennett,  60  N.  Y. 
638.)  There  was  a  warranty  expressed  and  implied.  {HvJh 
heU  V.  Meigs,  60  N.  Y.  481 ;  Smeltzer  v.  White,  92  id.  390- 
399 ;  Chase  v.  IkarU,  47  N.  Y.  S.  E.  426  ;  Siman^  v.  Camir 
day,  53  N.  Y.  298 ;  Hawkins  v.  Pemherton,  51  id.  188 ; 
Shipper  V.  Bowen,  122  IT.  S.  676 ;  Boss  v.  Terry,  63  N.  Y. 
613 ;  D.  Bamk  v.  Jarms,  20  id.  226, 229 ;  WM  v.  Odell,  49  id. 
*83 ;  Ma/ndeviUe  v.  Newton,  119  id.  10,  14.)  The  question, 
•**  Would  you  have  purchased  it  at  all  if  you  had  known  it  was 
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not  an  incorporated  bank  ?  "  was  proper.  {King  v.  Fitchy  2 
Abb.  Ct.  App.  Dec.  609.)  The  introduction  of  the  books  of 
the  Home  Savings  Bank,  and  of  transcripts  taken  from  them 
as  provided  by  sections  929  to  931  of  the  Code,  was  proper. 
{Titvs  V.  Pooh,  73  Hmi,  383  ;  1  Greenl.  on  Ev.  §  93 ;  Burton 
V.  Drake,  20  Wall.  125  ;  F.  N.  Bank  of  WhitehaU  v.  TiBddiy 
84  N.  Y.  655 ;  Van  Saoha  v.  Kretz,  72  id.  552.)  This  is  an 
action  on  contract,  and,  although  plaintiff  has  alleged  war- 
ranty, he  can  recover,  even  though  no  warranty  is  proven,  if 
the  thing  bought  is  worthless,  and  if  (as  in  the  case  at  bar)  an 
offer  to  return  has  been  made  and  refused.  {Stone  v.  Frosty 
61  N.  Y.  614.) 

Andrews,  Gh.  J.  The  principal  question  arises  upon  tiie 
defense  of  the  short  Statute  of  Limitations  applicable  to 
claims  against  the  estate  of  a  decedent,  presented  to  an  execu- 
tor or  administrator  after  the  publication  of  notice  for  the 
presentation  of  claims,  pursuant  to  the  order  of  the  surrogate, 
and  disputed  or  rejected  by  him  and  not  referred.  Section 
1822  of  the  Code  of  Civil  Procedure,  which  is  «  substantial 
re-enactment  of  a  provision  in  the  Revised  Statutes,  declares 
that  in  such  cases  the  claimant  must  commence  an  action  for 
the  recovery  of  the  claim  against  the  executor  or  adminis- 
trator within  six  months  after  the  dispute  or  rejection  ;  or,  if 
no  part  of  the  debt  is  then  due,  within  six  months  after  a 
part  thereof  becomes  due,  and  "  in  default  thereof,  he  arid 
all  persons  claiming  under  him  are  forever  barred  from 
maintaining  such  an  action  thereupon,  and  from  every  other 
remedy  to  enforce  payment  thereof  out  of  the  decedent's  prop- 
erty." It  is  plain  that  if  section  1822  of  the  Code  is  the 
only  provision  applicable  to  the  case,  the  claim  of  the  plaintiff" 
was  barred  at  the  time  of  the  commencement  of  the  action. 
The  decedent  died  October  7,  1887,  and  the  executors  having^ 
duly  advertised  for  the  presentation  of  claims  the  claim  of  the 
plaintiff  was  presented  May  7,  1888,  and  was  rejected  by  the 
executors  June  19,  1888,  and  not  having  been  referred  this- 
action  was  commenced  December  26,  1888,  more  than  six 
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months  after  the  rejection  of  the  claiin.  Tlie  claim,  if  any 
existed,  was  due  at  tlie  decedent's  death,  and  all  the  conditions 
existed  which  made  the  six  months'  limitation  a  bar  to  the 
action,  if  the  section  referred  to  is  alone  to  be  considered. 
The  fact  that  a  second  claim  was  presented  November  29, 
1888,  was  immaterial.  The  claim  then  presented  was  founded 
on  the  same  transaction  as  that  specified  in  the  claim  first  pre- 
sented. It  was  for  the  same  amount,  and  it  differs  from  the 
claim  originally  presented  only  in  the  circumstances  that  it 
ignores  the  suggestion  of  fraud,  and  sets  forth  in  detail  the 
representations  made  by  the  decedent  to  induce  the  plaintiff 
to  accept  the  certificate  of  stock  in  the  Home  Savings  Bank, 
and  treats  them  as  warranties.  The  transaction  set  forth  in 
the  first  claim  was  sufficient  to  apprise  the  executors  that  it 
was  founded  on  the  transfer  of  the  certificate  of  stock  by  the 
decedent  to  the  plaintiff,  and  that  out  of  the  transaction  there 
might  arise  either  an  action  for  deceit  or  for  breach  of  war- 
ranty, or  for  failure  of  consideration,  and  if  a  reference  had 
then  been  had  evidence  to  support  either  of  these  claims  might 
have  been  given  and  a  recovery  had  for  either  cause  of  action 
if  established  by  evidence.  Proceedings  under  the  statute  to 
determine  claims  against  the  estate  of  a  decedent  are  informal. 
There  are  no  pleadings  in  the  ordinary  acceptation  of  the  term. 
It  is  not  required  that  the  claim  presented  shall  be  stated  with 
legal  precision.  It  is  sufficient  if  tlie  transaction  out  of  which 
the  claim  arises  is  identified  and  its  general  character  indi- 
cated, without  technical  formality,  and  the  amount  of  the  claim 
is  stated.  The  plaintiff,  therefore,  by  the  presentation  of 
his  original  claim,  under  the  statute  subjected  himself  to  the 
conditions  which  attached  on  its  rejection,  and  thereupon  the 
statute  commenced  to  run  against  any  cause  of  action  founded 
upon  the  transaction  embraced  in  the  claim,  whether  an  action 
for  deceit  or  for  breach  of  warranty.  The  party  who  pre- 
sents a  claim  which  is  rejected  cannot  be  permitted  to  evade 
the  Statute  by  successive  presentations  of  claims  founded  on 
the  same  transaction,  but  varying  in  form  or  detail.  The  case 
is,  therefore,  to  be  considered  as  if  the  claim  had  been  but 
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once  presented  at  a  period  more  than  six  months  prior  to  the 
commencement  of  the  present  action. 

It  is  conceded  that  if  section  405  of  the  Code,  in  the  chapter 
npon  "  Umitations  of  the  time  of  enforcing  a  civil  remedy,"  is 
applicable  to  actions  brought  against  an  executor  or  adminis- 
trator upon  a  claim  against  a  decedent,  which  has  been 
rejected  by  the  executor  or  administrator  after  presentation, 
pursuant  to  notice,  the  cause  of  action  was  not  barred  when 
the  action  was  commenced.  The  first  action  was  brought 
within  six  months  after  the  rejection  of  the  claim,  and  termi- 
nated in  a  non-suit,  and  this  action  was  brought  within  two 
months  thereafter,  but  seven  days  after  the  expiration  of  the 
six  mouths  from  the  time  of  the  original  rejection  of  the  claim. 
The  case  is,  therefore,  brought  directly  within  the  saving  pro- 
vision of  section  405  of  the  Code,  if  applicable  to  this  case. 
That  section  declares  that  "  if  an  action  is  commenced  within 
the  time  limited  therefor,  and  a  judgment  therein  is  reversed 
on  appeal,  without  awarding  a  new  trial,  or  the  action  is  termi- 
nated in  any  other  manner  than  by  a  voluntary  discontinuance, 
a  dismissal  of  the  complaint  for  neglect  to  prosecute  the  action, 
or  a  final  judgment  upon  the  merits,  the  plaintiff,  or,  if  he 
dies  and  the  cause  of  action  survives,  his  repi^sentatives,  may 
commence  a  new  action  for  the  same  cause,  after  the  expira- 
tion of  the  time  so  Hmited,  and  within  one  year  after  such 
reversal  or  termination."  The  first  action  was  terminated 
by  non-suit,  was  not  voluntarily  discontinued,  was  not  dis- 
missed for  neglect  of  prosecution,  nor  was  there  any  final 
judgment  therein  on  the  merits,  and  the  present  action  waa 
brought  within  a  year  after  the  termination  of  the  former 
action.  The  second  action  also  was  an  action  for  the  same 
cause  as  the  first  action,  within  the  meaning  of  section  405, 
According  to  the  nomenclature  of  actions  the  first  was  an 
action  for  fraud  and  the  second  on  warranty  —  one  ex  delicto 
and  the  other  ex  contractu.  It  is  often  important  to  observe 
the  distinction.  But  the  same  facts  may  often  give  a  plaintiff 
the  right  to  bring  the  one  action  or  the  other  at  his  election, 
and  when  dealing  with  remedies  with  a  view  to  determine 
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whether  remedies  applicable  to  actions  of  the  one  kind  or  the 
other  are  to  be  administered,  it  is  common  and  proper  to  speak 
of  the  two  remedies  as  based  upon  distinct  and  different  causes 
of  action,  although  the  right  in  both  cases  is  founded  upon  the 
same  transaction.  But  it  cannot  be  supposed  that  the  words 
"  same  cause  "  in  section  405  were  intended  to  have  this  nar- 
row meaning.  Such  a  construction  of  a  beneficial  provis- 
ion, intended  to  preserve  and  continue  the  right  of  parties^ 
would  be  very  inconvenient,  and  would  often  defeat  the  pur- 
pose of  the  statute.  The  words  were  intended,  we  think,  to 
remove  the  disability  whenever  a  new  suit  was  brought  within 
the  year,  based  upon  the  same  transaction  as  the  former  one^ 
without  regard  to  its  technical  form,  and  was  intended  in  part 
to  prevent  mere  mistakes  as  to  the  form  of  the  remedy  from 
concluding  the  party  from  subsequently  pursuing  his  real  right 
under  a  more  appropriate  form  of  action. 

Coming,  therefore,  to  the  question  whether  section  405 
applies  to  actions  under  section  1822,  it  is  to  be  observed  that 
there  could  be  no  doubt  of  its  application  except  for  the  pro- 
visions of  section  414  That  section,  so  far  as  it  affects  the 
question  now  under  consideration,  is  as  follows :  "  Sec.  414. 
The  provisions  of  this  chapter  apply  and  constitute  the  only 
rules  of  limitation  applicable  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases:  (1)  A 
case  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  writ- 
ten contract  of  the  parties."  The  general  purpose  of 
the  exception  in  this  section  seems  plain.  It  was  to  preserve 
limitations  prescribed  by  special  statute  or  by  the  contract 
of  parties,  and  to  prevent  any  misapprehension  that  actions 
subject  to  special  limitations  by  statute  or  contract  were 
affected  by  the  periods  of  limitation  prescribed  in  chapter 
four  in  the  several  classes  of  action  therein  specified.  The 
statutes  prescribing  special  and  unusual  limitations  are  numer- 
ous. Many  of  them  are  enumerated  in  a  note  to  section  414 
by  Mr.  Throop.  They  are  frequently  cases  which  would  fall 
within  the  classes  enumerated  in  the  general  chapter,  except 
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as  taken  out  by  the  special  law.  The  legislature,  by  section 
414,  preserved  the  special  cases  from  the  operation  of  the  gen- 
eral rule  of  limitation  prescribed  in  chapter  four.  Section  414 
does  not  declare  in  terms  that  section  405  and  other  general 
provisions  in  title  three  of  chapter  four  shall  not  apply  to 
actions  governed  by  section  1822.  If  it  is  construed  as 
though  it  affirmatively  declared  that  the  "  rules  of  limitation  " 
in  chapter  four  shall  not  be  applicable  when  a  different  limi- 
tation is  specially  prescribed  by  law,  then  the  question  arises, 
is  the  provision  of  section  405  a  "  rule  of  limitation  "  within 
the  language  of  section  414,  or  do  these  words  refer  to  thoea 
specific  periods  prescribed  in  articles  first  and  second  of  chap- 
ter four  for  the  bringing  of  actions?  This  would  seem  to 
have  been  all  that  could  reasonably  have  been  intended.  It 
preserved  the  special  limitations  where  they  differed  from  the 
limitations  in  the  general  statute.  To  restrict  the  general 
provisions  in  article  three  to  cases  subject  to  the  limita- 
tions of  the  general  statute  would  often  be  productive  of 
great  injustice.  Among  these  general  provisions  are  those 
which  prescribe  what  shall  be  deemed  the  commencement  of 
an  action ;  what  shall  be  the  consequence  of  the  absence  of  a 
defendant  from  tlie  state ;  the  effect  of  the  death  of  the  plain- 
tiff; of  an  injunction  preventing  the  commencement  of 
an  action ;  and  section  405  provides  for  the  case  of  the 
termination  of  an  action  and  an  enlargement  of  the  time, 
under  the  circumstances  specified.  The  present  case  illus- 
trates the  hardship  which  would  often  follow  if  the  benignant 
provisions  in  the  general  act  were  held  to  be  inapplicable  to 
cases  of  special  limitation.  The  plaintiff  was  non-suited  in  the 
first  action  and  has  succeeded  in  this.  He  was  defeated  in  his 
first  action  presumably  because  he  had  mistaken  his  remedy. 
He  then  brought  his  second  action.  The  statute  is  a  bar 
unless  saved  by  section  405  We  had  occasion  recently  to 
decide  a  very  similar  question  in  the  case  of  JIaydsn  v. 
Pierce  (144  N.  Y.  512),  and  the  reasoning  in  the  careful  opinion 
in  that  case  is  applicable  to  this  case.  It  was  there  held  that  sec- 
tion 401  of  the  general  provisions  of  chapter  four  of  the  Code 
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was  applicable  to  a  cause  of  action  against  executors,  which  was 
subject  to  the  six  months  limitation  prescribed  by  section 
1822,  and  that  absence  of  the  executor  from  the  state  when 
the  cause  of  action  accrued  enlarged  the  limitation  of  section 
1822,  so  as  to  exclude  such  absence  in  the  computation  of  time. 

The  principle  of  this  case  is  decisive  against  the  defense  of 
the  Statute  of  Limitations  in  the  case  at  bar.  It  becomes 
unnecessary,  in  view  of  this  decision,  to  review  the  various 
decisions  theretofore  made,  bearing  more  or  less  upon  the  sub- 
ject. We  adhere  to  the  decision  in  Ilayden  v.  Pierce  as  a 
sound  and  reasonable  construction  of  the  somewhat  ambiguous 
provisions  of  section  414.  There  is  an  apparent  incongruity  in 
the  particular  case,  that  the  legislature  should  give  to  a  plain- 
tiff a  year  after  the  termination  of  the  former  suit  to  bring  an 
action  against  an  executor  or  administrator,  when  the  original 
action  must  have  been  brought  within  six  months  after  the 
rejection  of  the  claim.  But  the  legislature  was  declaring  a 
general  rule  applicable  to  all  cases,  and  made  no  distinction,  as 
it  might  perhaps  have  done,  if  its  attention  had  been  drawn  to 
the  special  case  of  an  action  to  enforce  a  claim  against  the 
estate  of  a  decedent  which  had  been  presented  and  rejected. 

Exceptions  were  taken  by  the  defendants  on  the  trial  to  the 
admission  and  rejection  of  evidence  and  to  tlie  charge  of  the 
court.  We  deem  it  unnecessary  to  refer  to  more  than  one  of 
the  exceptions,  and  that  exception  raises  the  question  as  to  the 
propriety  of  permitting  the  jury  to  find  that  there  was  a 
warranty  of  the  value  of  the  stock.  It  is  well  settled  that  a 
mere  naked  representation  by  a  vendor  of  the  value  of  prop- 
erty sold  is  to  be  regarded  as  an  expression  of  opinion  merely, 
and  will  not  sustain  an  action  for  deceit,  although  the  repre- 
sentation was  known  to  the  vendor  to  be  untrue  and  was  made 
with  intention  to  deceive  the  purcliaser.  Tlie  case  of  Ellis  v. 
Andrews  (56  N.  Y.  83)  was  a  case  of  this  character.  The  doc- 
trine that  such  a  representation  is  mere  dealers'  talk  was 
applied  in  that  case,  and  Mr.  Benjamin,  in  his  work  on  Sales, 
regarded  it  as  having  carried  the  doctrine  "  very  far  "  (1  Ben j. 
on  Sales,  p.  561).  But  a  vendor  may  give  a  warranty  as  to 
8icK»L8 — Vol.  C.        54 
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value  as  in  respect  of  any  other  fact,  and  if  he  makes  a  repre- 
sentation as  to  value,  which  is  intended  as  a  warranty,  and 
it  enters  as  a  constituent  element  into  the  tmnsaction,  it  will 
then  become  a  part  of  the  contract  and  may  be  enforced 
as  a  warranty.  The  learned  author  referred  to,  speaking  of 
the  subject,  says  (Sec.  932,  p.  811) :  "  And  in  determining 
whether  it  was  so  intended,  a  decisive  test  is  whether  tlie 
vendor  assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant, 
or  merely  states  an  opinion  or  judgment  upon  a  matter  of 
which  the  vendor  has  no  special  knowledge  and  on  which  the 
buyer  may  be  expected  also  to  have  an  opinion  and  to  exercise 
his  judgment.  In  the  former  case  there  is  a  warranty ;  in 
the  latter  not."  The  court,  in  the  charge  to  the  jury,  prop- 
erly instructed  them  that  the  naked  expression  of  opinion  as 
to  value  of  property  made  by  the  vendor  is  not  a  warranty 
upon  which  a  recovery  could  be  had,  but  added,  "  if  you  find 
that  what  Mr.  Poole  stated  was  intended  to  be  an  affirmative 
fact  upon  which  he  intended  this  man  to  rely,  that  the  stock 
was  worth  100  cents  on  the  dollar,  he  being  one  of  the 
original  stockholders  or  owners  himself  claiming  to  have 
knowledge  that  it  was  worth  100  cents  on  the  dollar,  it  is  for 
you  to  say  whether  it  amounted  to  something  more  than  the 
expression  of  an  opinion."  Whether  a  particular  affirmation 
made  by  a  vendor  on  an  oral  contract  for  the  sale  of  property 
was  intended  as  a  warranty  is  often  a  question  for  the  jury. 
{Shippen  V.  Bowen,  122  U.  S.  575,  and  cases  cited.)  Many  cir- 
cumstances in  this  case  might  properly  be  considered  as  bear- 
ing upon  the  question ;  the  fact  that  the  sale  was  not  of  a  chat- 
tel, open  to  inspection  by  the  purchaser,  but  of  stock  in  a  sup- 
posed corporation  in  another  state ;  the  assertion  made  by  the 
vendor  in  connection  with  the  statement  of  value,  that  he  was 
one  of  the  original  or  early  stockholders,  and  that  the  stock  was 
a  dividend-paying  stock  (wliicli  was  true  only  in  a  very  limited 
sense) ;  the  fact  that  it  was  only  after  these  statements  were 
made  that  the  plaintiff  agreed  to  take  the  stock  at  its  par 
value,  saying  to  Mr.  Poole :  "  If  the  stock  is  all  right,  as  you 
say,  we  will  make  the  trade."     We  think  the  jury  might  well 


1895.]  SoDERMAK  V.  Kemp  ct  al.  427 

N.  Y.  Hep.]  Statement  of  case. 

have  found,  upon  all  the  circumstances,  that  the  assertion  of 
Mr.  Poole,  as  to  the  value  and  character  of  the  stock,  waft 
something  more  than  the  expresdfon  of  a  mere  naked  opinion, 
and  was  intended  to  be  and  was  relied  upon  as  a  warranty  of 
the  fact.  The  vendor  assumed  to  know  the  value  of  the 
stock,  and  stated  circumstances  calculated  to  impress  the 
plaintiflE  with  the  belief  that  the  value  was  known  to  him. 
The  plaintiff  was  about  to  take  the  stock  as  payment  at  its 
face  value  for  his  property.  It  was  natural  that  he  should 
require  information  as  to  its  value,  and  both  parties  must  have 
regarded  the  affirmation  of  the  vendor  on  the  subject  as  a 
material  element  in  the  transaction.  We  think  there  was  no 
error  in  submitting  this  question  to  the  jury. 

We  find  no  error  in  the  record  requiring  a  reversal  of  the 
judgment,  and  it  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Peteb  J.  SoDEBMAN,  Bcspondent,  v.  William  Kemp  et  al.. 

Appellants. 

Id  an  action  to  recover  damages  for  alleged  negligence  these  facts  appeared: 
The  T.  S.  &  I.  Co.,  the  original  defendant,  used  cars  drawn  by  a  loco- 
motive for  the  purpose  of  removing  its  furnace  refuse.  Plaintiff,  an 
employee  engaged  in  assisting  in  this  work,  was  riding  on  top  of  the 
load  of  a  car,  when  it  suddenly  dumped,  throwing  plaintiff  on  the 
ground  and  causing  the  injury  complained  of.  The  car  dumped  on  one 
side  only,  and  the  body  when  in  place  was  fastened  to  the  truck  and 
held  in  position  by  means  of  two  hooks;  when  these  were  properly 
adjusted  to  the  bar  upon  the  truck  the  car  body  could  not  overturn. 
It  was  the  duty  of  the  employees  after  the  car  was  dumped  to  crank  it 
back  into  place  and  adjust  the  hooks.  The  car  had  made  one  previous 
trip  on  the  morning  of  the  accident.  On  the  previous  trip  after  the  car 
was  unloaded  it  was  cranked  back  and  the  hooks  attached  by  two 
other  employees.  The  car  with  others  of  a  similar  pattern  had  been 
in  daily  use  for  several  years.  On  the  return  trip  after  the  accident  the 
car  was  examined  by  the  car  repairer,  who  found  nothing  the  matter 
with  the  hooks  or  the  car;  it  was  again  put  in  use  without  anything 
having  been  done  to  it,  and  it  was  in  continuous  use  thereafter.  No 
almiiar  dumping  of  the  car  was  shown  to  have  occurred  either  before  or 
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after  the  accident.  It  was  claimed  that  one  of  the  hooks  was  slightly 
straightened  toward  the  point,  but  it  did  not  appear  that  its  holding 
power  wiis^affccted  or  that  the  alleged  defect  had  anything  to  do  with 
the  overturning  of  the  car  or  wa^f  such  a  nature  as  to  prevent  the  con- 
tinued or  safe  service  of  the  car,  or  to  require  any  repair.  Heldf  that 
the  evidence  did  not  justify  a  recovery;  that  the  natural  inference  was 
the  accident  was  caused  by  the  negligence  of  plaintiff's  co-employees  in 
failing  to  properly  adjust  the  hooks  after  the  car  was  dumped  on  the 
first  trip. 
Soderman  v.  Tray  Steel  <fc  Iron  Co.  (70  Hun,  449),  reversed. 

(Argued  March  8,  1895  ;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  9,  1893,  whicli  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

Tliis  action  was  brought  against  the  Troy  Iron  and  Steel 
Company,  the  original  defendant,  to  recover  damages  for 
injuries  received  by  plaintiff  alleged  to  have  been  caused  by 
said  defendant's  negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

jR.  A.  Parmenter  for  appellant.  Upon  the  whole  evi- 
dence, or  any  reasonable  construction  of  it,  this  action  ought 
not  to  be  maintained,  and  the  judgment  affirming  the  verdict 
should  be  reversed.  ( Ungar  v.  F.  S,  S,  R.  Co.^  57  N.  Y. 
500.)  A  non-suit  is  the  proper  remedy  when  the  trial  judge 
can  see  that  the  plaintiff,  upon  whom  the  onus  of  proof  rests, 
has  failed  to  produce  such  evidence  as  will  justify  a  verdict 
in  his  favor.  {DwigU  v.  G,  Z.  Ins,  Co,,  103  N.  Y.  359 
CoTcorwn  v.  i?.,  Z.  &  W.  li.  E,  Co.,  47  N.  Y.  S.  K.  147 
Arnold  V.  D.  dk  IL  C.  Co.,  125  K  Y.  15  ;  DeGraff  v.  TT.  Z 
(7.,  etc,,  R,  R.  Co,,  76  id.  125;  Crown  v.  Orr,  140  id.  450 
Dinghy  v.  S,  K,  Co,,  134  id.  552 ;  Shields  v.  N,  T,  C,  etc., 
Co,,  133  id.  557;  Danax.  C,  P,  I.  Co.,  51  K  Y.  S.  R  23 
WiUiams  V.  D,,  L.  &  W,  R,  R,  Co.,  116  K  Y.  628.)  The 
trial  judge  erred  in  declining  to  charge  as  requested,  that  the 
jury  might  disregard  the  testimony  of  defendant's  wife  with- 
out any  direct  contradiction.     {Elwood  v.  W,  TJ.  T.   Go.^  45 
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N.  Y.  549,  554;  Kmanaugh  v.  WiUon,  70  id.  179 ;  Oilder- 
sleeve  v.  Landon^  73  id.  609 ;  B.  (7.  R.  Go.  v.  Strong^  75  id. 
591 ;  Koehler  v.  Adler,  78  id.  291,  292 ;  Wohlfahrt  v.  Bech- 
ert,  92  id.  497,  498 ;  Kearney  v.  Mayor,  etc.,  92  id.  621 ;  Sup- 
ple V.  State,  99  id.  289,  290.) 

James  Lansing  for  respondent.  The  plaintifFe  testimony 
tended  to  show  a  defective  car  and  his  injury  thereby, 
through  the  negligence  of  the  defendant.  {Steinweig  v.  E,  R. 
Co.,  43  N.  Y.  123;  Caldwell  v.  N.  J.  S.  Co.,  47  id.  288.) 
The  plaintifi  was  injured  solely  by  the  negligence  of  the 
defendant.  Every  master  using  machinery  in  his  business 
owes  the  duty  to  his  employees:  (1)  To  furnish  safe  and 
suitable  machinery ;  (2)  to  keep  it  in  repair ;  (3)  to  use  proper 
inspection  for  the  purpose  of  discovering  defects  which  may 
arise  from  its  use.  {Fuller  v.  Jewett,  80  N.  Y.  46  ;  Bailey 
V.  B.,  W.  <&  O.  B,  B.  Co.,  139  id.  302;  Wright  v.  B.,  W.  <& 
0.  B.  B.  Co.,  25  id.  566 ;  J.  B.  M.  Co.  v.  iV^.  B.  S.  Co.,  50 
id.  121,  127 ;  Seyholt  v.  iT.  Y.,  L.  E.  &  W.  B.  B.  Co.,  95  id. 
568.)  The  exceptions  taken  to  the  admission  of  evidence,  and 
to  the  charge  of  the  court,  are  untenable.  {Baird  v.  DaMy, 
68  N.  Y.  551 ;  Iline  v.  Bowe,  114  id.  350 ;  Moody  y.  Osgood, 
54  id.  488;  Elwood  v.  W.  U.  T.  Co.,  45  id.  549;  KeUy  v. 
Burroughs,  102  id.  93.) 

Gray,  J.  The  plaintiff  has  recovered  damages  against  tlie 
defendant  for  personal  injuries  sustained  by  him,  upon  a 
claim  that  it  was  negligent.  In  our  judgment,  the  evidence 
was  altogether  insufBcient  to  establish  any  cause  of  action  and 
the  defendants'  motion  for  a  non-suit  should  have  been  granted. 
There  was  nothing  disclosed  in  the  circumstances  surrounding 
the  occurrence,  which  evidenced  any  failure  of  that  duty 
which  the  defendant  owed  to  the  plaintiff  as  its  employ^, 
and  it  was  error  to  submit  the  case  to  the  jury  for  a  verdict, 
when  no  inference  of  neglect  was  possible. 

The  defendant  was  engaged  in  the  manufacture  of  steel  and 
iron  and  the  plaintiff  had  been  in  its  employ  as  a  laborer  for 
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about  nine  years.  In  August,  1888,  he  was  directed  to  assist  in 
loading  up  slag,  sand  and  dirt  from  the  defendant's  pit  upon  a 
car.  The  car  was  one  that  dumped  its  load  on  the  side  and  was  in 
a  train,  which  was  drawn  by  a  locomotive  to  a  point,  or  "  dump," 
at  some  distance  from  the  works.  The  plaintiff  and  another 
man,  who  had  helped  him  to  load  the  car,  rode  upon  it ;  the 
plaintiff  sitting  upon  the  top  of  the  load  and  his  associate  upon 
the  end  of  the  car.  They  had  made  one  trip  that  morning  and, 
at  the  time  of  the  accident,  were  making  a  second  tn^  to  the 
dump.  After  they  had  proceeded  a  short  distance  from  the 
works,  the  car  suddenly  dumped  and  threw  the  plaintiff  upon 
the  ground.  He  says  that  he  struck  upon  his  face  and  shoul- 
der and  that  an  iron  bar  fell  upon  him,  as  well  as  a  large  part 
of  the  load ;  a^  the  result  of  which  he  was  seriously  injured. 
The  defendant  used  three  kinds  of  cars  for  the  purpose  of 
carrying  away  the  furnace  refuse.  Some  were  double  side 
dumpers ;  some  dumped  on  both  sides  and  at  the  end  and 
some,  like  the  one  upon  which  the  plaintiff  rode,  dumped  only 
on  the  one  side.  The  car  in  question  was,  in  some  respects, 
of  an  older  pattern  than  the  others.  The  mode  of  fastening 
the  car  body  to  the  truck  was  by  means  of  two  liooks,  which 
were  attached  to  a  fixed  bar  upon  the  car  truck  and  which 
served,  when  in  place,  to  hold  th^  car  body  in  position  and  to 
prevent  it  from  dumping.  It  was  the  duty  of  the  men 
employed  about  the  car,  after  it  was  dumped,  to  crank  it  back 
into  place  and  to  adjust  the  hooks.  Upon  the  morning  in 
question,  the  plaintiff  says  that  upon  the  first  trip  down  to  the 
dump,  and  after  the  car  had  been  unloaded,  it  was  cranked 
back  and  the  hooks  were  attached  by  two  of  the  men  on  the 
train.  The  plaintiff  did  not  look  to  see  if  the  hooks  were  on, 
upon  either  ^trip ;  and  he  does  not  claim  to  have  discpvered  any 
thing  wrong  about  the  car  on  either  trip,  up  to  the  time  of  the 
accident.  Neither  does  he  personally  give  any  account  of  the 
car  immediately  after  the  accident.  In  order,  however,  to 
attribute  the  cause  of  the  accident  to  some  negligence  on  the 
part  of  the  defendant,  he  called  and  examined  several  wit- 
nesses, who  were  fellow-laborers  with  him.     Their  evidenoe 
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failed  to  make  out  any  case,  however,  and  even  tended  to  dis- 
credit his  own  story  as  to  the  manner  in  which  lie  was  injured 
—  an  unimportant  matter,   however.     One  witness  was  the 
brakeman  on  the  dumping  train,  who  was  riding  at  the  time  upon 
the  engine.     The  train  was  composed  of  five  or  six  cars,  and  was 
proceeding  at  the  moderate  speed  of  about  three  miles  an 
hour,  and,  when  the  car  dumped,  was  stopped  almost  immedi- 
ately.    The  brakeman  saw  the  dumping  and  went  back  to 
where  the  plaintiff  was  sitting  upon  the  ground.     He  says 
that  that  was  the  only  time  he  had  ever  seen  the  car  dump  in 
that  way ;  that  he  had  never  seen  it  dump  with  the  hooks  on ; 
that  he  saw  nothing  the  matter  with  the  hooks  when  he  went 
back  to  where  the  plaintiff  was.     Another  witness,  who  was 
riding  npon  the  engine,  saw  the  accident,  and*  after  the  train 
had  backed  to  the  furnace  and  the  car  in  question  had  been 
put  upon  the  side  track  to  be  repaired,  if  needed,  he  told  the 
car  repairer  of  the  defendant,  that  the  car  had  dumped  and 
that  he  thought  one  hook  was  slightly  bent  or  straightened. 
The  car  repairer  looked  at  the  hook,  but,  finding  nothing  the 
matter,  did  not  take  the  car  to  the  shop  for  repairs.     The  car 
was  again  put  in  use  without  anything  being  done  to  it  and 
continued  to  be  used.     Two  or  three  months  after  the  acci- 
dent, the  plaintiff  went  with  a  draughtsman  to  the  works  for 
the  purpose  of   finding  the  car  and  of  examining  it.     He 
found   a  car  in  the  yard  house,  which  was  a  single   side 
dumper,  and  pointed  it  out  to  the  draughtsman  as  being  the 
one  which    had    thrown   him   off.      The   draughtsman   was 
-examined  as  a  witness  for  the  plaintiff  and  testified  that  the 
hooks  on  the  car  shown  him  had  been  either  repaired,  or  were 
new  hooks.     He  also  testified  that  the  car  was  defective  in 
certain  respects.     In  describing  the  car  which  he  saw,  he  said 
that  the  door,  or  board,  on  the  side,  which  opened  for  the  dis- 
charge of  the  load,  was  hinged  at  tliie  top  and  opened  from 
the  bottom  outward.     The  plaintiff  did  not  identify  the  car 
by  any  number,  and  that  it  was  the  identical  car  was  made  alto- 
gether improbable  by  the  testimony  of  the  plaintiff's  own  wit- 
nesses, who  described  the  one  in  use  at  the  time  of  the  acci- 
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dent  as  having  a  door  on  the  side,  which  was  attached  by 
hinges  to  the  bottom  of  the  car  and  was  fastened  by  hooks  at 
the  top.  The  evidence  with  reference  to  the  description  of 
the  car  by  the  plaintiffs  witnesses,  who  were  with  him  at  the 
time  of  the  accident,  was  corroborated  by  that  of  the  witnesses 
for  the  defendant ;  who  were  the  engineer  upon  the  locomo- 
tive, the  car  repairer  and  the  foreman  of  the  laboring 
force.  They  all  testified  positively  that  the  car  in  use  at 
the  time  had  its  side  board,  or  door,  attached  by  hinges 
at  the  bottom  of  the  body  and  was  hooked  at  the 
top.  The  car  repairer  testified  that  the  company  had  no 
single  side  dumpers  in  use,  that  had  the  side  open  at  the  bot- 
tom. With  respect  to  a  possible  defect  in  one  of  the  hooks 
which  held  the  body  of  the  car  in  place,  there  was  not  only 
no  evidence  that  it  had  been  so  bent,  or  that  it  was  so  out  of 
order,  as  to  be  unserviceable ;  but  all  the  evidence  was  to  the 
effect  that  its  usefulness  was  unimpaired.  The  car  was  placed 
upon  the  side  track,  on  the  return  trip,  merely  because  it  had 
dumped,  and  in  order  that  it  might  be  examined,  and  to  see 
if  it  needed  repairs.  It  was  not  sent  to  the  repair  shop.  No 
defect  was  found  about  the  car  gear  and  it  was  put  within 
half  an  hour  back  upon  the  train  and,  as  some  of  the  witnesses 
testified,  it  worked  all  right.  It  was  in  continuous  use  there- 
after and  was  never  known  to  have  been  taken  out  of  the 
service.  The  bending  or  straightening  of  the  hook,  which 
plaintiffs  witness  had  spoken  of  in  his  testimony,  was  described 
as  being  a  slight  straightening  towards  the  point  of  the  hook  ; 
but  its  holding  power  was  not  affected.  The  draughtsman  in 
the  employ  of  the  defendant  made  a  diagram  of  the  car, 
after  having  been  shown  it  by  the  car  repairer,  who  had 
marked  the  car,  and  he  described  it  in  all  its  details.  The  case 
was,  therefore,  left,  upon  all  the  evidence,  witliout  any  other 
proof  in  aid  of  the  plaintiffs  complaint  than  that  the  car  had 
overturned  with  him,  and  the  defect,  upon  which  he  relied  for 
the  purpose  of  establishing  a  neglect  of  duty  on  the  part  of 
his  employer,  could  only  consist  in  the  feature  of  the  slightly 
straightened  point  of  the  hook.    But  there  is  no  evidence  in 
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the  case,  which  shows  that  that  had  anything  to  do  with  caus- 
ing the  overturning  of  the  car,  or  that  it  was  of  such  a  nature 
as  to  require  any  attention  or  repair,  or  such  as  to  prevent  the 
continued  and  safe  service  of  the  car. 

Nor  does  the  evidence  show  that  the  car  was  unfit  for  the 
purposes  for  which  it  was  used.  With  several  others  of  a 
similar  description,  it  had  been  used  for  years  and  was  con- 
tinued in  use.  While  there  were  other  cars  of  more  or  lesa 
different  construction  and  design,  nothing  in  the  evidence 
warrants  the  inference  that  its  use  was  a  source  of  danger  to 
the  defendant's  employes. 

The  defendant  was  bound  to  furnish  safe  appliances  and 
cars  in  the  transaction  of  that  part  of  its  business  ;  but  it  was 
not  bound  to  furnish  the  most  approved,  or  newest,  design  of 
dump  cars,  or  any  particular  description  of  such  cars  ;  so  long 
as  tliose  which  it  did  furnish  were  not  dangerous  to  those  wha 
had  to  work  in  and  about  them.  This  cfu*  had  been  in  daily 
use  for  a  long  time  and  had  proved  itself  safe  and  there  was- 
no  evidence  that  it  was  otherwise.  Its  continued  use  waa 
proper  enough.  It  was  proved  in  the  case  that,  wh«n  the 
hooks  on  the  car  body  were  adjusted  to  the  fixed  bar  upon 
the  truck,  the  car  could  not  overturn  ;  but,  if  they  were  not 
so  adjusted,  it  was  quite  possible,  if  any  considerable  move- 
ment was  communicated  to  the  car  body,  by  the  motion  of 
the  train  from  the  unevenness  of  the  track,  or  from  any  other 
cause,  that  the  car  might  overturn.  Upon  the  evidence,  there 
is  a  very  natural  inference,  which  can  be  drawn  to  account 
for  the  accident,  and  that  is  that  the  fellow-workmen  of 
the  plaintiff  had  neglected  to  properly '  adjust  the  hooks, 
after  the  car  had  been  dumped  upon  the  first  trip.  That 
duty  belonged  to  the  laborers  upon  the  train  and,  if  it  waa 
not  properly  performed,  any  resulting  accident  would  not  be 
attributable  to  the  defendant's,  but  to  their  neglect. 

If  the  plaintiff  had  given  any  evidence  going  to  show  tliat 
there  was  some  defect  about  this  car,  or  its  gear,  which  made 
its  use  improper,  we  might  then  have  a  case  where  a  conflict 
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between  his  evidence  and  the  evidence  on  the  part  of  the 
defendant  might  fairly  be  submitted  for  the  consideration  of 
the  jury ;  but  there  was  no  such  conflict.  The  evidence  is 
overwhelming  to  show,  tliat  the  car,  which  the  plaintiff  pointed 
out  to  his  draughtsman  for  the  purpose  of  description  to  the 
jury,  could  not  have  been  the  car  from  which  he  fell.  His 
own  testimony,  that  it  was  the  same  car,  is  not  only  not  sub- 
stantiated by  some  identification,  as  by  a  mark  or  number ; 
but  it  was  contradicted  by  the  evidence  of  his  own  witnesses, 
as  well  as  by  that  of  the  defendants'. 

So  far  as  appears  from  the  evidence,  if  the  accident  was 
not  caused  by  some  neglect  on  the  part  of  the  plaintiff's  fellow- 
workmen,  in  properly  adjusting  the  hooks  of  the  car,  it  was 
an  unexplained  occurrence,  which  does  not  permit  of  any  infer- 
ence of  some  neglect  on  the  part  of  the  defendant ;  or,  where, 
to  put  the  case  at  its  strongest,  the  inference  of  an  entire  free- 
dom from  any  failure  of  duty  on  the  part  of  the  defendant  is 
quite  as  consistent,  upon  the  evidence,  as  an  inference  that 
there  had  been  in  some  manner  an  omission  of  a  duty.  A 
recovery  in  these  cases  must  rest  upon  affirmative  evidence  of 
some  violation  or  neglect  of  duty.  The  burden  is  upon  the 
plaintiff  to  negative  the  presumptions  in  favor  of  his  employer, 
and  it  is  not  enough  that  he  shows  an  injury  sustained,  but  he 
must  go  further  and  show  some  specific  act  of  negligence. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgnjent  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
William  F.  Rathbone,  Appellant. 

A  notary  public  is  a  public  officer  within  the  meaning  of  the  provision  of 
•  the  State  Constitution  (Art.  13,  §  5)  prohibiting  a  "public  officer  or  a 
.    person  elected  or  appointed  to  a  public  office  under  the  laws  of  this 

state  "  from  receiving  from  any  person  or  corporation  or  making  use  of 

"any  free  pass,  free  transportation/'  etc. 
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A  notary  public  who,  before  the  Constitution  went  into  effect,  had 
rightfully  received  a  free  pass  over  a  railroad,  is,  by  said  provision, 
prohibited  from  thereafter  using  it  while  he  continues  to  hold  the  office. 

For  a  violation  of  this  provision  by  a  notary  public,  an  action  by  the 
People  is  maintainable  against  him  to  have  his  office  adjudged  to  be 
forfeited. 


(Argued  March  11, 1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  12,  1895,  which  aflBrmed  an  inter- 
locutory judgment  in  favor  of  plaintiff  entered  upon  an  order 
oven'uling  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lewis  E,  Carr  for  appellant.  A  notary  public  is  not  a 
public  officer  within  the  meaning  and  intent  of  subdivision  6 
of  article  13  of  the  new  Constitution,  and,  therefore,  not  sub- 
ject to  its  provisions.  {R,  JR,  Co.  v.  McClure^  10  Wall.  511 ; 
Newell  V.  People^  7  N.  Y.  9 ;  liigga  v.  Palmers  115  id.  506 ; 
In  re  Livingston^  121  id.  94,  104 ;  People  ex  rel,  v.  Potter^ 
47  id.  375,  379 ;  PeopU  v.  Smith,  47  id.  330,  336,  337 ;  R. 
P,  Co,  V.  Poach,  80  id.  339,  344 ;  People  ex  rel.  v.  Angle, 
109  id.  564,  568;  O'Brien  v.  Mayor,  etc.,  139  id.  543,  588; 
Pibhle  Y.  Hathaway,  11  Hun,  571,  574,  575;  Matter  of 
Oaths  of  Attorneys,  20  Johns.  492,  493 ;  Nostratid  Case,  47 
N.  Y.  375,  381,  382;  Smith  v.  Mayor,  etc.,  37  id.  518,  520; 
Hathaway  Ca^e,  71  id.  238,  243 ;  Young  v.  Bryan,  6  Wheat. 
146;  Whitaker  v.  Masterton,  106  K  Y.  280,  282;  BonneU 
V.  Griswold,  80  id.  128,  138 ;  Dean  v.  M.  E.  P.  P.  Co.,  109 
id.  540.)  If,  however,  the  court  is  constrained  to  hold  that  a 
notary  is  a  public  officer  within  the  constitutional  provision, 
defendant  cannot,  under  the  statement  of  facts  contained  in 
the  complaint,  be  subjected  to  its  penal  consequences.  {Jlar- 
tung  Case,  22  N.  Y.  95;  Patzhj  Case,  29  id.  124;  CNeil 
{lose,  109  id.  251 ;  Southwick  v.  SonthwicJc,  49  id.  510 ;  Sher- 
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4a  V.  Christ  Church,  121  id.  701 ;  S.  R.  T.  Co.  v.  Mwy<yrj 
etc.,  128  id.  510  ;  Dash  v.  Vcm  Kleecke,  7  Johns.  477.) 

T.  K  JTancockj  Attorney- General,  for  respondent.  The 
defendant  has  violated  the  provisions  of  section  5,  article  XIII 
of  the  Constitution,  and  the  order  and  judgment  should  be 
affinned.  (Laws  of  1892,  chaps.  681,  683 ;  Kevised  Const, 
art.  13,  §  5,  art.  15,  §  1.)  There  being  no  ambiguity  in  the 
language  used,  the  scope  of  the  constitutional  provision  must 
be  held  to  embrace  the  defendant.  (Suth.  Stat.  Const. ;  Peo- 
ple V.  Zorillard,  135  N.  Y.  285-289.)  The  section  being 
clear  and  explicit,  it  is  not  allowable  to  go  outside  of  the  lan- 
guage used  for  the  purpose  of  invoking  any  rule  of  construc- 
tion which  may  be  applicable  to  words  of  doubtful  meaning. 
(Suth.  Stat.  Const.  §  235 ;  McClusk^  v.  CrormoeU,  11  N.  Y. 
601 ;  People  v.  Schoonmaher,  63  Barb.  44 ;  Benton  v.  Wioh- 
wi/re,  54  N.  Y.  226;  Neuoell  v.  People,  7  id.  97;  Story 
on  Const.  §  404.) 

Gray,  J.  This  action  was  brought  to  have  the  oflBce  held 
by  the  defendant  as  a  notary  public,  in  and  for  the  county  of 
Albany,  in  this  state,  adjudged  to  have  been  forfeited,  for  the 
violation  by  him  of  that  provision  of  the  Constitution  of  the 
state,  which  prohibits  a  "  public  officer  or  person  elected  or 
appointed  to  a  public  office  under  the  laws  of  this  state  "  from 
receiving  "  any  free  pass,  free  transportation,  franking  privi- 
lege, &c.,  &c.,  from  any  person  or  corporation,"  or  from  mak- 
ing use  of  the  same.  The  constitutional  provision  referred 
to  is  contained  in  section  5  of  article  13  of  the  Constitution  of 
this  state,  which  was  adopted  at  the  last  general  election  and 
which  went  into  effect  on  January  1st,  1895.  The  defendant 
demurred  to  the  People's  complaint,  for  not  containing  facts 
sufficient  to  constitute  a  cause  of  action  ;  and  the  question  for 
our  determination  is  whether  a  notary  public  fills  a  public 
office  and  is  a  public  officer  within  the  meaning  of  the  con- 
stitutional provision. 

The  argument  for  the  appellant  proceeds  upon  the  theory 
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that  it  could  not  have  been;  intended  to  include  such  an  office 
within  a  constitutional  prohibition,  which,  obviously,  was 
designed  to  guard  against  the  mischief  of  a  person,  engaged 
in  the  discharge  of  the  functions  of  a  public  office,  ][)eing 
influenced  in  his  action  by  a  consideration  for  the  corporations 
giving  to  him  free  passes  or  privileges.  That  a  notary  public 
is  a  public  officer,  I  do  not  think  to  be  open  to  serious  doubt. 
He  is  one  of  the  "public  officers  of  this  state,"  concerning 
whom  chapter  V  of  the  Revised  Statutes  treats,  and  he  is 
therein  placed  "  in  the  class  of  judicial  officers."  The  office 
of  a  notary  public  must  be  filled  by  appointment  of  the  gov- 
ernor of  the  state,  with  the  consent  of  the  senate.  The 
appointee,  before  he  enters  upon  the  duties  of  his  office,  is 
required  to  take  and  to  file  an  oath  to  support  the  Constitution 
of  the  United  States  and  of  the  state  and  to  faithfully  dis- 
charge the  duties  of  his  office.  (R.  S.  chap.  V,  art.  III.)  His 
term  of  office  is  fixed  by  law  and  in  chapter  III  of  the  Revised 
Statutes  are  contained  "general  provisions  concerning  the 
powers  and  duties  of  certain  judicial  officers ; "  among  whom 
are  specified  notaries  public.  All  their  powers  are  defined  by 
law  and  their  acts,  within  their  legitimate  sphere,  have  force 
and  solemnity,  because  having  the  express  authorization  and 
sanction  of  statute.  The  very  designation  of  "  notary  public  " 
indicates  a  relation,  which  the  incumbent  of  the  office  sustains 
to  the  body  politic.  It  is  impossible  to  regard  him  as  other 
than  a  public  officer  and  we  are  brought  to  the  consideration 
of  the  proposition  of  the  appellant,  that  his  could  not  be  one 
of  the  public  offices  intended  to  be  included  within  the  con- 
stitutional provision  in  question. 

I  concede  the  difficulty,  indeed  the  impossibility,  of  seeing 
any  reason  wliy  a  notary  public  should  be  prohibited  from 
accepting  any  privileges  or  favors  from  corporations.  On  its 
face  the  proposition  seems  absurd  and  it  is  not  easy  to  see  the 
wisdom,  or  necessity,  of  incorporating  in  our  Constitution  a 
prohibition,  so  unnecessarily  comprehensive  in  its  terms; 
when  it  would  have  been  possible  to  specify  the  public 
officers  who  were  probably  aimed  at     But  it  is  plainly  to  bo 
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read  there  and  for  the  very  reason  that  it  was  possible  to 
designate  the  public  officers,  who  should  be  restrained  from 
accepting  the  favors  of  corporations,  we  are,  perhaps,  the 
less  able  to  disregard  it.  In  the  construction  of  constitu- 
tional provisions,  the  language  used,  if  plain  and  precise, 
should  be  given  its  full  effect  and  we  are  not  concerned  with 
the  wisdom  of  their  insertion.  As  adopted  by  the  People  the 
intent  is  to  be  ascertained,  not  from  speculating  upon  the  sub- 
ject ;  but  from  the  words  in  which  the  will  of  the  People  has 
been  expressed.  To  hold  otherwise  would  be  dangerous  to 
our  political  institutions.  The  Constitution  is  the  basis  upon 
which  rests  that .  complicated  social  organization  called  the 
state.  It  must  be  presumed  that  its  framers  understood  the 
force  of  the  language  used  and,  as  well,  the  people  who 
adopted  it.  Not  only  were  the  revisers  of  the  Constitution 
chargeable  with  knowledge  as  to  who,  under  our  laws,  were 
regarded  as  public  officers ;  but  it  is  to  be  presumed  that  they 
used  the  words  "  public  officer  or  person  elected  or  appointed 
to  a  public  office  under  the  laws  of  this  state,"  with  some,  if 
not  a  direct,  reference,  to  the  classification  made  in  the  Revised 
Statutes.  It  is  not  necessary  to  suppose  that  they  had  in 
mind  notaries  public,  but  that,  knowing  of  the  existence  of  the 
various  classes  of  public  officers  created  by  statute,  they 
intended,  by  the  use  of  general  words,  to  include  all  persons 
holding  offices  in  the  gift  of  the  People.  The  latitude 
allowed  in  the  construction  of  legislative  acts  is  out  of  place, 
and  would  be  unwise,  when  interpreting  the  fundamental  law. 
Legislation  aims  at  arranging  the  mechanism  of  the  state  for 
the  benefit  of  its  members  and  the  question  of  intention, 
necessarily,  is  often  of  great  importance  apd  must  be  open  to 
judicial  inquiry ;  but  the  Constitution,  which  underlies  and 
sustains  the  social  structure  of  the  state,  must  be  beyond  being 
shaken,  or  affected,  by  unnecessary  constniction,  or  by  the 
refinements  of  legal  reasoning.  We  may  be  compelled  to  liave 
resort  to  such  in  the  presence  of  contradictions,  or  of  mean- 
ingless clauses;  but  not  otherwise.  I  see  no  case  here 
for    surmising    as     to    the     possible,    or    even     probable. 
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meaning  of  the  section  in  question.  The  People  have  plainly 
declared  in  precise  and  unambiguous  words  that  no  public  offi- 
cer shall  receive  or  make  use  of  a  pass,  and,  within  the  territorial 
limits  of  the  state,  that  command  is  enforcible,  and  it  must 
be  obeyed  by  every  person  who  holds  an  office,  which,  like  the 
one  before  us,  is  public  in  its  relations  to  the  body  politic,  by 
reason  of  the  mode  of  its  creation  and  of  the  powers  con- 
ferred and  functions  defined  by  the  law.  We  are  not  to  look 
beyond  the  instrument,  for  the  purpose  of  ascertaining  the 
mischief  against  which  the  clause  was  directed,  and  thus 
restrict  its  operation.  The  only  assumption,  that  we  have  any 
right  to  indulge  in,  is  that  it  was  made  as  sweeping  in  its 
terms,  in  order  to  prevent  doubts  and  to  obviate  refinements 
of  reasoning  as  to  its  application  to  particular  cases,  under  the 
varying  conditions  of  our  political  life.  I  cannot  do  better 
than,  at  this  point,  to  append  some  forcible  remarks  made  by 
two  eminent  judges  of  this  state.  In  People  v.  Purdy  (2 
Hill,  35),  Bronson,  J.,  delivering  the  opinion  of  the  court  as 
to  the  construction  of  that  clause  of  the  Constitution  which 
provides  that  "the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  tlie  legislature  shall  be  requisite  to 
€fi)ery  bill  creating,  continuing,  altering  or  renewing  any  body 
politic  or  corporate,"  said :  "  These  words  are  as  broad  in 
their  signification  as  any  which  could  have  been  selected  for 
the  occasion  from  our  vocabulary,  and  there  is  not  a  syllable 
in  the  whole  instrument  tending  in  the  slightest  degree  to 
limit  or  qualify  the  universality  of  the  language.  If  the  clause 
can  be  so  construed  that  it  shall  not  extend  alike  to  all  corpo- 
rations, whether  public  or  private,  it  may  then,  I  think,  be  set 
down  as  an  established  fact,  that  the  English  language  is  too 
poor  for  the  framing  of  fundamental  laws  which  shall  limit 
the  powers  of  the  legislative  branch  of  the  government." 

In  Newell  v.  The  People  (7  N.  Y.  9),  Johnson,  J.,  laid 
down  this  rule  with  reference  to  constitutional  construction  : 
"If  *  *  *  the  words  embody  a  definite  meaning,  which 
involves  no  absurdity,  and  no  contradiction  between  different 
parts  of  the  same  writing,  then  the  meaning  apparent  upon 
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the  face  of  the  instrument  is  the  one  which  alone  we  are  at 
liberty  to  say  was  intended  to  be  conveyed ;  in  such  a  case 
there  is  no  room  for  construction.  That  which  the  words 
declare  is  the  meaning  of  the  instrument,  and  neither  courts 
nor  legislatures  have  the  right  to  add  or  to  take  away  from 
that  meaning.  This  is  true  of  every  instrument,  but  when  we 
are  speaking  of  the  most  solemn  and  deliberate  of  all  human 
writings,  those  which  ordain  the  fundamental  law  of  states, 
the  rule  rises  to  a  very  high  degree  of  significance.  It  must 
be  very  plain,  nay,  absolutely  certain,  that  the  People  did  not 
intend  what  the  language  they  have  employed,  in  its  natural 
signification,  imports,  before  a  court  will  feel  itself  at  liberty 
to  depart  from  the  plain  reading  of  a  constitutional  provision." 

The  further  point  that  the  defendant  cannot  be  subjected 
to  the  penal  consequences  of  this  constitutional  provision  is 
untenable,;  inasmuch  as  the  public  officer  is  prohibited  from 
making  use  of  a  pass,  as  well  as  from  receiving  one.  It  is  no 
answer  to  say  that  the  appellant,  having  rightfully  received  a 
free  pass  for  transportation  over  the  railroad  before  the  Con- 
stilrution  went  into  effect,  cannot  be  prevented  from  using 
what  is  his  property.  It  is  doubtful  whether  it  is  to  be 
regarded  as  property,  in  the  true  sense  of  the  term..  But  that 
is  of  slight  importance.  As  a  privilege  extended  to  him  by 
the  corporation,  the  People  may  say  to  him  that,  while  hold- 
ing from  them  his  public  office,  he  shall  not  make  use  of  this 
privilege.  The  provision  was  designed  for  the  benefit  of  the 
public  and  had  no  other  object  than  to  do  away  utterly  with 
the  power  of  corporations  to  influence  any  public  officer  in 
the  performance  of  the  duties  of  his  office. 

For  these  reasons  I  think  the  order  and  judgment  below 
should  be  affirmed. 

All  concur  (Bartlett,  J.,  in  result). 

Order  and  judgment  affirmed. 
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Statement  of  case. 


Poster  M.  Fbenoh,  as  Receiver,  etc..  Appellant,  v,  Ezra.  R. 
Andrews,  Respondent. 

Where  the  officers  of  a  corpoi^tion  have  merely  permitted  one  of  its  cred- 
itors to  obtain  Judgment  against  it  in  the  regular  course  of  legal  pro- 
ceedings, this  is  not  a  transfer  or  assignment  of  its  property  within  the 
meaning  of  the  provision  of  the  "Stock  Corporation  Act"  of  1890 
(§  48,  chap.  564,  Laws  of  1890),  which  prohibits  a  corporation,  that  has 
refused  to  pay  any  of  its  obligations  when  due,  or  any  of  its  officers, 
from  making  any  such  transfer  or  assignment  to  any  person  in  contem- 
plation of  its  insolvency. 

On  September  10,  1891,  the  J.  V.  8.  Co.,  a  manufacturing  corporation,  was 
indebted  to  defendant  in  the  sum  of  $10,976.19;  a  portion  of  the  indebt- 
edness was  represented  by  notes  not  then  due;  the  balance  was  upon 
account.  On  that  day  the  defendant  surrendered  the  notes  and  received 
for  the  whole  indebtedness  ten  notes  of  $1,000  each,  and  another  for  the 
balance,  all  payable  on  demand.  These  notes  were  thus  given  in  order 
that  defendant  might  immediately  bring  suit  on  each  of  them  in  the 
Municipal  Court  of  Rochester,  wherein  judgment  could  be  obtained  by 
default  in  six  days,  and  the  jurisdiction  of  which  is  limited  to  $1,000. 
Both,  the  treasurer  of  the  company,  who  gave  the  notes,  and  defendant 
knew  at  the  time  that  the  company  was  unable  to  pay  its  debts  as  they 
matured.  An  action  was  immediately  commenced  in  said  court  by 
defendant  on  each  of  said  notes,  and,  on  September  seventeenth,  a  judg- 
ment in  each  action  was  taken  by  default.  In  an  action  brought  by  plain- 
tiff, who  was  subsequently  appointed  a  receiver  of  said  company,  to  set 
aside  said  judgments,  held^  that  the  transaction  was  not  a  violation  of  said 
statutory  provision ;  and  so,  that  the  action  was  not  maintainable. 
(Bartlett,  J.,  dissenting,  so  far  as  the  judgments  were  concerned, 
which  represented  the  indebtedness  not  due  at  the  time  of  the 
transaction.) 

Throop  V.  Hateh  Lith^raphie  Co.  (125  N.  Y.  580),  distinguished. 

Reported  below,  81  Hun.  272. 

(Argued  March  18,  1895 ;  decided  April  9,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  20,  1894,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 
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This  action  was  brought  to  set  aside  and  have  declared  ille- 
gal and  void  eleven  judgments  recovered  by  defendant  against 
the  James  Vick,  Seedsman,  Company. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Josejph  S,  ITunn  for  appellant.  The  act  of  giving  the  notes 
and  obtaining  judgments  and  executions  thereon  was  substan- 
tially and  purposely  an  attempt  to  evade  the  statute  prohibit- 
ing transfers  by  corporations.  (Laws  of  1890,  chap.  564, 
§  18  ;  KingBley  v.  Banh^  31  Hun,  329  ;  Throop  v.  H,  Z.  Cb., 
125  N.  Y.  534.)  The  transaction  was  initiated  and  conducted 
by  the  active  interference  of  an  officer  of  the  corporation. 
(  Vamum  v.  ITart,  119  N.  Y.  101.) 

William  F.  Cogs-well  for  respondent.  There  was  no  trans- 
fer or  assignment  of  the  property  within  any  fair  meaning  of 
these  words.  {Sands  v,  Tlill^  56  N.  Y.  18.)  Nothing  that 
was  done  by  the  treasurer  of  the  corporation  was  in  conflict 
with  the  statute  as  it  stood  at  the  time  when  these  judgments 
were  recovered.  By  virtue  of  its  general  powers,  the  corporar 
tion  had  the  right  to  do  what  it  did,  except  as  it  was  pro- 
hibited by  statute.  {CoaU  v.  Bonnell,  95  N.  Y.  168 ;  1  R-  S. 
603,  tit.  4,  §  4;  Laws  of  1890,  chap.  564;  Laws  of  1892^ 
chap.  688,  §  48 ;  Varnum  v.  Hart,  119  N.  Y.  101.) 

Peokham,  J.  The  plaintiff  is  the  receiver  of  the  James 
Vick,  Seedsman,  Company.  The  defendant  was  a  creditor  of 
that  company  and  the  debt  was  due  in  March,  1891.  He  was 
unable  to  obtain  payment  in  cash,  and  he  took  notes,  which, 
when  due,  were  not  paid  in  full,  and  renewal  was  made,  and 
on  the  10th  of  September,  1891,  the  defendant  held  notes  to 
the  amount  of  $7,000,  not  yet  due,  representing  that  amount 
of  the  indebtedness  of  the  company  due  to  the  defendant  in 
the  Marcli  preceding.  The  company  also  owed  the  defendant 
on  that  day  over  $3,000  on  a  current  account  then  due.  The 
defendant  on  that  day  also  loaned  the  company  $600  to  pay 
its  employees.     Defendant  at  ishe  same  time  gave  up  the  old 
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notes  and  took  eleven  others  of  $1,000  each,  except  one  which 
was  $976.19,  all  being  dated  on  the  1st  of  September,  1891* 
and  payable  on  demand. 

The  treasurer  of  the  company  and  the  defendant  on  thia 
10th  Sept.  believed  the  company  had  assets  more  than 
sufficient  to  pay  its  debts,  although  such  turned  out  subse- 
quently not  to  be  the  fact,  while  each  knew  at  that  time  that 
the  company  was  not  able  to  pay  its  debts  as  they  matured, 
and  that  it.  was  in  that  sense  insolvent. 

These  several  notes  of  $1,000  each  were  thus  given  to 
defendant  so  tliat  he  might  have  suit  commenced  upon  each  of 
them  forthwith  in  the  Municipal  Court  of  Rochester,  in  which 
a  judgment  could  be  obtained  by  default  in  six  days,  and 
which  court  had  no  jurisdiction  to  render  judgment  in  any 
one  action  for  the  full  amount  of  the  indebtedness  of  the 
company  to  defendant.  Accordingly  suit  was  commenced 
and  judgment  by  default  obtained  in  each  case,  and  this  action 
is  brought  to  have  each  of  sucli  judgments  set  aside  as  illegal 
and  void  because  contrary  to  the  provisions  of  section  48  of 
the  Stock  Corporation  Act.  (Laws  of  1890,  chap.  564,  p^ 
1075.)    That  section  reads  as  follows : 

"  No  corporation  which  shall  have  refused  to  pay  any  of  ita 
notes  or  other  obligations  when  due,  in  lawful  money  of  the 
United  States,  nor  any  of  its  officers  or  directors,  shall  assign 
any  of  its  property  to  any  of  its  officers,  directors  or  stock- 
holders, directly  or  indirectly,  for  the  payment  of  any  debt  j 
and  no  officer,  director  or  stockholder  thereof  shall  make  any 
transfer  or  assignment  of  its  property  or  any  stock  therein  to 
any  person  in  contemplation  of  its  insolvency ;  and  every  such 
transfer  or  assignment  to  such  officer,  director  or  other  person 
or  in  trust  for  them  or  for  their  benefit  shall  be  void." 

The  defendant  was  neither  a  stockholder  nor  officer  of  the 
corporation  and  his  liability  to  respond  to  the  plaintiff  in  this 
action  rests  upon  the  last  clause  of  the  above-quoted  section. 

The  meaning  of  this  section  was  under  investigation  in  this 
court  in  the  late  case  of  Va7^um  v.  Hart  (119  N.  Y.  101). 
In  that  case  one  of  the  directors  of  the  corporation  upon  whom 
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the  summons  and  complaint  of  the  creditor  were  served,  acting 
in  concert  with  the  creditor,  knowing  the  company  to  be 
insolvent  and  meaning  to  permit  the  creditor  to  obtain  a 
preference  in  payment  of  his  claims  over  other  creditors,  kept 
the  fact  of  the  service  of  the  papers  upon  himself  ^concealed 
from  the  other  officers  of  the  company,  and  a  judgment  by 
default  was  the  result.  We  held  the  statute  was  not  violated ; 
that  neither  the  creditor  nor  the  director  was  under  any  stat- 
utory restraint  and  that  there  was  no  violation  of  the  statute 
by  the  failure  of  the  director  to  disclose  the  fact  of  the  service 
of  the  papers  on  him  whereby  a  debt  really  existing  and 
honestly  due  obtained  a  preference.  Neither  the  director 
who  was  served  nor  the  other  officers,  if  they  had  known  of 
the  service  of  papers,  were  bound  to  interpose  a  defense  and 
whatever  was  done  or  authorized  to  be  done  or  omitted,  the 
fact  remained  there  was  no  assignment  or  transfer  of  property, 
and  hence  no  ^nolation  of  the  statute. 

The  fact  was  also  alluded  to  in  that  case  that  where  the 
legislature  had  undoubtedly  intended  to  prevent  a  preference 
by  the  recovery  of  a  judgment,  that  prohibition  was  inserted  in 
terms  in  the  statute,  and  that  such  was  the  case  in  regard 
to  moneyed  corporations  (Laws  of  1882,  ch.  409,  sec.  187, 
p.  655),  and  also  in  regard  to  limited  partnerships  (1  R.  S. 
766,  sec.  20),  and  the  National  Bankrupt  Act  by  its  express 
language.  We  see  no  occasion  to  take  back  or  explain  our 
language  in  the  VamuTn  case. 

Merely  permitting  a  creditor  to  obtain  a  judgment  in  the 
regular  course  of  legal  proceedings  is  not  on  the  part  of  the 
officers  of  the  corporation  a  transfer  or  assignment  of  the 
property  of  the  corporation  within  the  meaning  of  the  statute 
quoted.  And  the  conduct  of  the  treasurer  in  giving  notes 
which  might  be  sued  by  the  defendant  in  the  Municipal 
Court,  did  not  so  far  alter  the  facts  as  to  call  for  a  different 
decision  from  that  made  in  the  Yarnum  case. 

The  case  of  Throop  v.  Hatch,  etc,  Co.  (125  K  Y.  530) 
was  decided  upon  the  first  portion  of  the  statute  relative  to 
the  company  or  officer  thereof  assigning  or  transferring  any 
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of  its  property,  directly  or  indirectly,  to  any  officer  op  stock- 
holder of  the  company.  We  thought  there  was  a  difference 
in  the  two  cases  and  that  an  officer  of  an  insolvent  company 
conld  not  obtain  an  indirect  transfer  through  means  of  an 
attachment  of  the  property  of  the  company.  Tlie  statute 
has  now  been  changed  so  that  it  is  no  longer  permissible  to 
suffer  a  judgment  to  be  recovered  against  a  corporation  of 
this  kind.  (Laws  of  1892,  ch.  688,  sec.  48,  page  1838.) 
Kemembering  the  fact  that  it  is  only  by  a  statutory  prohibi- 
tion that  a  transfer  of  property  in  order  to  prefer  an  honest 
debt  due  from  an  insolvent  corporation  is  made  illegal  {CocUa 
V.  Donnelly  94  N.  Y.  168)  and  bearing  in  mind  the  difference 
between  those  statutes  which  in  terms  prohibit  the  company 
from  suffering  the  recovery  of  a  judgment  and  this  one,  we 
are  unable  to  say  the  corporation  violated  the  statute,  and  we 
must,  therefore,  affirm  this  judgment,  with  costs. 

Babtlett,  J.  (dissenting).  If  this  insolvent  corporation 
had  only  suffered  the  defendant  to  recover  judgments  against 
it  on  notes  which  were  due,  there  would,,  doubtless,  be  no  vio- 
lation of  the  statute. 

It  was  found,  however,  by  the  trial  court  that  on  the  10th 
of  September,  1891,  the  defendant  held  four  notes  of  the  cor- 
poration aggregating  $7,000,  none  of  which  was  then  due ; 
that  a  balance  of  indebtedness,  amounting  to  $3,976.19, 
remained  in  open  account;  that  defendant  had  previously 
advanced  to  the  corporation  in  cash  $600 ;  that  upon  the  sug^ 
gestion  of  the  treasurer  of  the  corporation,  and  with  knowl- 
edge of  its  insolvency,  the  defendant  surrendered  the  four 
undue  notes  and  received  for  the  indebtedness  due  and  not 
due  eleven  notes  due  on  demand,  ten  of  one  thousand  dollars 
each  and  one  for  a  less  amount ;  that  the  notes  were  so  made  to 
enable  the  defendant  to  bring  actions  upon  them  in  the  Munic- 
ipal Court  of  the  city  of  Rochester  at  once ;  judgments  were 
recovered  on  the  notes  and  executions  issued  thereon  Septem- 
ber 17th,  1891,  and  the  next  day  the  corporation  was  placed 
in  the  hands  of  a  receiver. 
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Under  these  peculiar  circumstances,  and  in  view  of  the 
active  participation  by  the  treasurer  of  the  corporation  in  this 
transactidn  changing  the  legal  stattis^  it  seems  clear  that  the 
Tesult  accomplished  was  a  transfer  of  the  property  of  the  cor- 
poration by  one  of  its  officers,  in  contemplation  of  insolvency, 
to  the  defendant  thereby  securing  to  him  a  preference  which 
the  statute  forbids. 

I  think  the  judgment  should  be  modified  so  as  to  set  aside 
seven  judgments  representing  the  indebtedness  that  was  not 
due  of  $7,000,  and,  as  modified,  affirmed,  with  costs  to  the 
plaintiff. 

All  concur,  with  Peckham,  J.,  for  affirmance,  except  Babt- 
LETT,  J.,  who  reads  for  modification  of  judgment,  and  Haight, 
J.,  not  sitting. 

Judgment  affirmed. 


Ohasles  Jones,  Appellant,  v.  Obin  S.  Bacon,  as  Surviving 
Executor,  etc.,  Sespondent. 

An  oral  promise  by  one  person  to  indemnify  another  for  becoming  a  guar- 
antor for  a  third  is  not  within  the  Statute  of  Frauds,  and  need  not  be  in 
writing,  and  the  assumption  of  the  responsibility  is  a  sufficient  consid- 
eration for  the  promise. 

In  an  action  upon  an  alleged  oral  promise  made  by  McE.,  defendant's  iesta- 

'  tor,  to  indemnify  plaintiff  if  he  would  Indorse  a  note  for  E. ,  which  plaintiff 
thereupon  did,  to  prove  the  promise,  plaintiff  called  K.  as  a  witness,  and, 
in  order  to  make  him  competent,  executed  to  him  a  release  from  all  lia* 
bility  because  of  said  indorsement.  Held,  that  by  the  release  McK.  was 
discharged  from  all  liability  to  plaintiff,  as  on  restoring  to  the  latter  the 
sum  paid  by  him  in  discharge  of  his  liability  as  indorser,  McK.  would 
have  been  entitled  to  the  right  which  plaintiff  had  against  K.,  and  this 
was  cut  off  by  the  release. 

Reported  below,  72  Hun,  506. 

(Argued  March  14,'  1805;  decided  April  9,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
.an  order  made  October  3,  1893,  which  denied  a  motion  for  a 


1895.]  Jones  v.  Baoon.  447 

VL  Y.  Rep.]  Statement  of  case. 

new  trial  and  ordered  judgment  in  favor  of  defendant  entered 
upon  an  order  non-suiting  plaintiff. 

This  action  was  brouglit  to  recover  damages  for  a  breach  of 
an  oral  contract  alleged  to  have  been  made  by  James  McKech- 
nie,  defendant's  testator,  to  indemnify  him  in  case  of  his 
indorsement  of  certain  notes  made  by  one  Kingsbury. 

Upon  the  trial  plaintiff  called  Kingsbury  as  a  witness  to 
prove  the  alleged  promise.  His  testimony  on  that  subject 
was  objected  to  by  defendant's  counsel  on  the  ground  that  the 
witness  was  incompetent  to  testify  in  regard  thereto  under 
section  829  of  the  Code  of  Civil  Procedure.  Plaintiff  there- 
upon produced  and  proved  and  gave  in  evidence  an  instru- 
ment executed  by  plaintiff  under  seal,  by  the  terms  of  which, 
in  consideration  of  the  sum  of  one  dollar,  he  released  Kings- 
bury from  "  all  liability,  responsibility  or  damages  "  sustained 
or  which  might  thereafter  be  sustained  by  him  by  reason  of 
his  indorsement.  This  release  was  by  an  amended  answer  set 
up  as  a  defense. 

The  further  material  facts  are  stated  in  the  opinion. 

William  H,  Smith  for  appellant.  The  non-suit  was  improp- 
erly granted.  {Leonard  v.  Vredenhurg^  8  Johns.  29  ;  Brovm 
V.  Ourtiss,  2  N.  T,  225 ;  MaUory  v.  OiUett,  21  id.  412 ;  AcJc- 
ley  V.  Parmenter^  98  id.  425 ;  Tighe  v.  Morrison^  116  id. 
263 ;  Wildes  v.  Dudlow,  11  Eng.  Rep.  788 ;  F.  iT.  Ba^ik  v. 
Chalmers,  144  K  Y.  432;  Vogel  v.  Melms,  31  Wis.  306; 
Shook  V.  Van  Mater,  22  id.  534.)  If  the  contract  is  not 
within  the  statute,  then  the  release  is  no  defense  to  this  action, 
because  the  contract  shifts  the  actual  indebtedness  to  James 
McKechnie,  the  promisor,  so  that  he  is  bound  to  pay  the  debt 
as  his  own,  the  original  debtor  Kingsbury  standing  to  him  in 
tlie  relation  of  suretj'.  {KingsUy  v.  Balcome,  4  Barb.  138 ; 
62  Hun,  125;  144  K  J.  432;  Giffiyrd  v.  Corrigdn,  117  id, 
257.) 

Henry  M.  Field  for  respondent.     The  motion  for  a  non- 
fiuit  was  properly  granted.     The  alleged  promises  made  by 
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the  decedent,  James  McKechnie,  to  the  appellant  were  each 
within  the  Statute  of  Frauds.  {Goodman  v.  Cohen^  132  N. 
Y,  209  ;  Dufy  v.  Wunsch,  42  id.  243 ;  Prime  v.  Koehler,  77 
id.  91 ;  Ackley  v.  ParmerUer^  98  id.  425 ;  Bamett  v.  Wvng^ 
41  K  Y.  S.  R.  799 ;  Browne  v.  Weber,  38  N.  Y.  187;  White 
V.  liintotdj  108  id.  222.)  Jone^  never  became  liable  on  that 
note  at  all,  and,  so  far  as  he  was  concerned,  the  note  was  paid 
and  canceled.  {Bamett  v.  Wing,  41  Tf .  Y.  S.  R.  799.)  There 
was  no  consideration  whatever  for  either  promise,  and  none 
was  shown.  {Ackley  v.  Parmenter,  98  K.  Y.  425 ;  Dunchd 
V.  Dunckel,  56  Hun,  25.)  The  release  given  by  appellant  to 
Sherman  Kingsbury,  the  original  debtor,  discharged  all  parties 
who  were  in  any  way  liable  for  or  bound  to  pay  the  promis- 
sory notes.  (Daniels  on  Neg.  Inst.  [3d  ed.]  §  1290 ;  Rowley 
V.  Stoddard,  7  Johns.  207;  King  v.  Baldwin,  17  id.  384; 
Mothram  v.  MiUe,  2  Sandf .  189 ;  Nicholson  v.  Revel,  4  Ad. 
&  El.  675 ;  Hayes  v.  Ward,  4  Johns.  Ch.  130 ;  Levns  v. 
Palmar,  28  N.  Y.  271.)  The  appellant  has  sustained  no 
damages  whatever.    {Ridgway  v.  Orace,  50  N".  Y.  S.  R.  326.) 

Frank  Rice  for  respondent.  The  agreements  were  without 
consideration,  and,  therefore,  void.  {Bamett  v.  Wing,  62 
Hun,  125  ;  Edwards  on  Bills  &  Notes,  218 ;  HuHbwrd  v. 
Oumey,  64  N.  Y.  457.)  The  promises  were  within  the  Stat- 
ute of  Frauds  and  void  because  not  in  writing  and  subscribed 
by  the  defendant.  (2  R.  S.  135,  §  2 ;  4  id.  [8th  ed.]  2590^ 
§  2 ;  Leona/rd  v.  Yredenburgh,  8  Johns.  29 ;  Chopin  v.  Mer- 
rill, 4  Wend.  657 ;  Barry  v.  Ransom,  12  N.  Y.  462 ;  Sann 
ders  V.  Gillespie,  59  id.  250 ;  MaUary  v.  GiUeU,  21  id.  412 ; 
Tighe  v.  Morrison,  116  id.  263;  Kingsley  v.  Balcome,  4 
Barb.  131 ;  Baker  v.  DUlman,  21  How.  Pr.  444 ;  BameU  v. 
Wing,  62  Hun,  125 ;  CarviUe  v.  Crane,  5  Hill,  483 ;  Stoats 
V.  RowleU,  4  Den.  559 ;  Nugent  v.  Wolfe,  111  Penn.  St  471 ; 
May  V.  WiUiam^,  61  Miss.  126 ;  Easttr  v.  While,  12  Ohio 
St.  219 ;  Kdsey  v.  Ilibhs,  13  id.  340 ;  Ferrdl  v.  MaayweU,  28 
id.  383;  J?ra7i^  v.  Whelan,!^  111.  App.  186;  Waterman  v. 
Rossiter,  45  id.  155 ;  Bissig  v.  Britton,  59  Mo.  204  ;  Brown 
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V.  Adams,  1  Stew.  [Ala.]  51 ;  Martin  v.  Black,  20  Ala.  309  ; 
Draughan  v.  Bunting^  9  Ired.  [N.  C]  10;  Simpson  v. 
Nam,ce,  1  Speer  [S.  C],  4 ;  Macy  v.  Childress,  21  Tenn.  Cli. 
438 ;  Brown  on  Stat.,  of  Fraudfi,  §§^158-161,  197 ;  1  Reed  on 
Stat,  of  Frauds,  §  144.)  The  release  by  Jones  to  Kingsbury 
discharged  the  estate  of  James  McKechnie.  (Edwards  on 
Bills  &  Notes,  *218  ;  Newcomb  v.  Raynar,  21  Wend.  107 ; 
F.  Bank  v.  Blair,  44  Barb.  641 ;  Grow  v.  Oa/rlock,  97  N. 
Y.  81 ;  Coonley  v.  Wood,  36  Hun,  559 ;  Bamett  v.  Wvng,  62 
id.  125,  131 ;  Brown  v.  WiUiams,  4  Wend.  360 ;  Lynch  v. 
Reynolds,  16  Johns.  40 ;  Matthews  v.  Aiken,  1  N.  Y.  595 ; 
Wilkes  V.  Harper,  2  Barb.  C!h.  388;  Cole  v.  Malcolm,  66  N. 
Y.  363.) 

Andeews,  Ch.  J.  The  oral  promise  of  the  defendant's  tes- 
tator to  the  plaintiff  was,  in  substance,  a  promise  of  indemnity 
in  case  the  plaintiff  would  become  indorser  on  the  note  of 
Kingsbury  to  the  banking  firm  of  McKechnie  &  Co.  for  a 
debt  of  Kingsbury  to  the  bank.  The  plaintiff  thereupon 
indorsed  the  note  of  Kingsbury  to  the  bank,  and  has  been  com- 
pelled to  pay  thereon  the  sum  of  about  $16,000,  Kingsbury 
having  made  default  and  being  insolvent.  This  is  a  state- 
ment of  the  facts  in  the  simplest  form,  and  the  question 
arises  whether  the  oral  promise  by  the  defendant's  testator 
to  indemnify  the  plaintiff  was  void  under  the  Statute  of 
Frauds,  as  being  a  promise  to  "  answer  for  the  debt,  default  or 
miscarriage  of  another  person."  (2  Eev.  St.  136,  sec.  2,  sub. 
2.)  This  is  no  longer  an  open  question  in  this  state.  It  was 
decided  in  Chopin  v.  Merrill  (4  Wend.  657)  that  a  promise 
by  one  person  to  indemnify  another  for  becoming  a  guaranty 
for  a  third  is  not  within  the  statute  and  need  not  be  in  writ- 
ing, and  that  the  assumption  of  the  responsibility  was  a  suf- 
ficient consideration  for  the  promise.  The  doctrine  of  Chopin 
V.  Merrill  was  approved  in  Mallory  v.  Gillett  (21  N.  Y.  412), 
in  l$a/nders  v.  Gillespie  (59  id.  250),  and  Tighe  v.  Morrison 
(116  id.  268),  and  in  other  cases  in  this  court.  The  same  doc- 
trine now  prevails  in  the  English  courts.  {Thomas  v.  Cook,  8 
SiCKELS — Vol.  C.         57 
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Bam.  &  C.  728 ;  Header  v.  Kingham^  13  Com.  Bench,  N.  S. 
344  ;  Wildes  v.  DvMow,  L.  R,  19  Eq.  Cas.  198.)  We  do  not 
deem  it  proper  to  re-open  the  dlBCussion  or  to  refer  to  cases 
where  a  different  view  has  prevailed.  The  court  below  con- 
sidered the  subject  at  large,  and  the  able  opinion  of  Bbadlbt, 
J.,  refers  to  many  of  the  cases  on  the  subject. 

The  plaintiff  was,  therefore,  entitled  to  maintain  an  action 
except  for  his  act  in  releasing  Kingsbury  from  his  liability  for 
the  money  he  was  compelled  to  pay  on  account  of  the  indorse- 
jfient.  The  release  was  probably  essential  in  order  to  enable  the 
plaintiff  to  make  any  proof  of  the  agreement  for  indemnity,  since 
he  could  establish  the  promise  only  by  Kingsbury,  the  plaintiff 
himself  not  being  a  competent  witness  by  reason  of  the  death 
of  the  promisor  McKechnie,  and  there  being  no  other  person 
cognizant  of  the  transaction.  By  the  release  Kingsbury  was 
discharged  from  all  responsibility  to  the  plaintiff.  The  plain- 
tiff having  paid  the  debt  in  part  out  of  his  property,  could, 
prior  to  the  release,  have  maintained  an  action  against  Kings- 
bury to  recover  the  sum  so  paid.  {Butler  v.  Wright^  20  Jo. 
367  ;  Hunt  v.  Ainidcm^  4  Hill,  345.)  The  indemnitor  of  the 
plaintiff,  on  restoring  to  him  this  sum  in  performance  of  the 
contract  of  indemnity,  would  be  entitled  to  be  substituted 
to  the  claim  of  the  plaintiff  against  Kingsbury.  This 
stands  upon  the  most  obvious  principles  of  natural  justice. 
The  money  paid  by  he  plaintiff  was  at  the  request  of 
Kingsbury,  implied  from  the  legal  liability  as  indorser  assumed 
by  him,  and  Kingsbury  was  bound  to  reimburse  tiie  plaintiff. 
But,  b}'^  an  independent  contract  between  the  plaintiff  and 
his  indenmitor,  McKechnie,  the  latter  was  also  bound  to  save 
the  plaintiff  harmless.  On  performance  of  this  obligation  by 
the  indemnitor,  he  would  be  entitled  to  stand  in  the  shoes  of 
the  plaintiff  as  to  his  right  to  call  upon  Kingsbury.  By  equi- 
table substitution  the  indemnitor  would  take  the  right  which 
the  plaintiff  had  against  Kingsbury.  There  was  no  privity  of 
contract  between  the. indemnitor  and  Kingsbury,  but  there 
was  between  the  plaintiff  and  Kingsbury.  On  paying  the 
plaintiff  what  he  had  been  compelled  to  pay  for  Kingsbury, 
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pursTiant  to  the  contract  of  indemnity,  the  indemnitor  would 
stand  as  the  equitable  assignee  of  the  plaintiff  of  the  obliga- 
tion of  Kingsbury  to  liim.  Kingsbury  had  no  equity  to  be 
relieved  from  his  obligation,  because  the  plaintiff  had  recourse 
against  McKeclmie.  The  plaintiff,  though  not  strictly  such, 
had  the  equities  of  a  surety  against  Kingsbury,  and  the  equi- 
ties by  operation  of  law  would  pass  to  McKechnie  on  his 
performing  his  contract  of  indemnitj',  except  for  the  release. 
The  release  of  Kingsbury  by  the  plaintiff  materially  changed 
the  rights  and  remedies  of  the  defendant  against  Kingsbury. 
It  barred  any  claim  against  Kingsbury  in  behalf  of  the  estate 
of  the  indemnitor,  to  recover  as  the  representative  of  the 
rights  of  the  plaintiff  against  him,  in  case  the  plaintiff  should 
prevail  in  the  action.  Such  an  interference  plainly  operates 
to  discharge  the  estate  of  the  indemnitor. 

Upon  the  ground  that  the  release  defeated  the  right  of 
action,  the  judgment  should  be  affirmed. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


The  People  of  the  State  of  New  Tobk,  Kespondenti  n. 
Benton  Turner,  Appellant. 

In  an  action  of  replevin,  brought  in  tbe  name  of  the  People  by  the  forest 
commission,  to  recover  logs  cut  by  defendant  upon  lands  included  in 
what  is  known  as  the  "forest  preserve  of  the  state  of  New  York," 
plaintiff  claimed  title  through  a  conveyance  to  the  state  by  the  comp- 
troller, who  had  purchased  the  lands  at  tax  sales  made  for  unpaid  taxes 
for  the  years  1866  to  1870  inclusive;  this  conveyance  was  executed  after 
the  two  years  allowed  for  redemption  had  expired;  the  deed  to  the  state 
was  recorded  three  years  before  the  passage  of  the  act  of  1885  (Chap. 
448,  Laws  of  1885).  which  provides  that  all  conveyances  theretofore  exe- 
cuted by  the  comptroller,  **  after  having  been  recorded  for  two  years, 
*  ♦  *  shall,  six  months  after  this  act  takes  effect,  be  conclusive  evi- 
dence  that  the  sale  and  nil  proceedings  prior  thereto  *  »  •  were 
regular."  This  action  was  brought  after  the  expiration  of  the  six 
months.  Defendant  claimed  that  the  tax  sale  was  illegal  and  void  for 
the  reason  that  the  unpaid  tax  for  1867  was  based  on  an  assessment  roll 
▼erifled  before  the  third  Tuesday  of  August,  and  that  in  1870  the 
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asBessOTS  omitted  to  meet  on  the  third  Tuesday  of  Angost.  BM,  that 
these  were  not  jurisdictional  defects,  but  simply  irregularities  in  the  pro- 
ceedings; that  conceding  the  irregularities  to  have  been  such  as  to 
render  the  sale  invalid,  the  owner  had  his  remedy  and  an  opportunity 
to  be  heard,  by  appeal  to  the  board  of  supervisors,  and  also  by  appear- 
ance before  the  comptroller  and  demand  for  the  cancellation  of  the  tax; 
and  that  after  the  expiration  of  the  siz  months  the  defects  were  cured 
by  the  statute. 

BBople  V.  Turner  (117  N.  Y.  227),  limited. 

Also,  held,  that  through  the  comptroller's  purchase  and  deed  the  statfr 
was  constructively  in  possession,  and  this  constructive  possession  was 
made  an  actual  possession  by  the  powers  and  duties  devolved  upon  the 
forest  commission  as  its  representative  by  said  act  of  1885. 

Defendant  claimed  an  actual  occupancy  of  part  of  the  lands  sold,  and  that 
as  no  notice  to  redeem  was  served  on  the  occupant  no  title  was  acquired 
under  the  sale.  It  appeared  that  the  land  was  wild,  uncultivated  and 
unimproved  forest  land,  with  a  small  natural  meadow  thereon,  upon 
which  one  M.,  by  leave  of  the  owner,  at  some  time  after  1871,  entered,, 
cut  and  hauled  away  grass;  also,  that  on  two  occasions  M.  scattered  a 
little  grass  seed  thereon  and  at  times  dammed  up  a  brook  so  as  to  over- 
flow about  half  an  acre.  There  was  no  building  on  the  land  and  it  was 
nninclosed.  Held,  that  the  proof  failed  to  establish  any  such  actual 
occupancy  as  called  for  a  compliance  with  the  statutory  pioviaioB. 
requiring  service  upon  the  occupant  of  notice  to  redeem. 

(Argued  March  13,  1895 ;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court  in  tlie  third  judicial  department,  entered  upon  an  order 
made  May  8,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Framk  E.  Smith  for  appellant.  The  tax  sale  of  1877  waa 
illegal  and  void  when  it  was  made.  (Black,  on  Tax  Titles  {5th 
ed.],  §  522;  PeopU  v.  Hagadorn,  104  N.  Y.  516,  523 ;  We$t- 
fail  V.  Preston^  49  id.  349  ;  Jewell  v.  Van  Sieeriburgh^  58  id. 
85;  Bradley  v.  Ward^  Id.  401,  406;  Thomps(m  v.  Bv^ 
hans,  61  id.  52,  65 ;  People  v.  Sufem,  68  id.  321,  326 ;  Bre- 
wart  V.  Citj/  of  Brooklyn,  89  id.  128, 132 ;  ShaUuck  v.  Ba^ 
cm^  105  id.  39,  45;   People  v.  Turner,  117  id.  227,  236; 
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Sharp  V.  Johnson,  4  Hill,  92 ;  Van  liensselaer  v.  WitbecJcy 
7  N.  Y.  51Y;  Lockwood  v.  QeUert,  127  id.  241;  May^. 
Tra/phagen,  139  id.  478 ;  Sanders  v.  Downs,  141  id.  422.) 
The  sale  of  1877  remains  void,  notwithstanding  chapter  448  of 
the  Laws  of  1885.  ( Cromwell  v.  Maclean,  123  K  T.  474, 489- 
494;  Benny  v.  Mattoon,  2  Allen,  361,  382,  383;  Pollster  v. 
Forster,!^^  Mass.  559 ;  Orion  v.  Noonan,  23  Wis.  102 ;  Baker 
V.  Oakwood,  123  N.  Y.  16  ;  Quinlon  v.  Rogers,  12  Mich.  168 ; 
Groesbeck  v.  Seeley,  13  id.  329 ;  Ca^e  v.  Beam.,  16  id.  12 ;  Locke 
V.  StaU,  140  N.  Y.  480 ;  U.  S\  v.  Z^,  106  U.  S.  196 ;  T.(&G. 
B,  E.  Co.  V.  Comm,,  127  Mass.  43 ;  Parrnenter  v.  State,  135 
N.  Y.  154,  163;  BaxUr  v.  State,  10  Wis.  454;  >S{tf7fcZ<5y  v. 
Schwalhy,  147  U.  S.  508 ;  S,  F,  S.  Union  v.  Irwin,  28  Fed. 
Rep.  708,  715 ;  Pe(yple  ex  rel  v.  Chapin,  104  IS".  Y.  369 ; 
Ostrander  v.  Darling,  127  id.  70 ;  People  ex  rel.  v.  Wemple, 
139  id.  240 ;  People  ex  rel.  v.  Roherts,  144  id.  234 ;  ^7.  S.  v. 
JbTi^,  134  U.  S.  1 ;  U.  S.  V.  ^Z2><9,  6  Wall.  573.)  Actual 
occupancy  of  part  of  the  lot  was  proven,  and,  as  notice  was 
not  sci'ved  on  the  occupant,  no  title  was  acquired  under 
the  1877  sale.  {Bush  v.  Davison,  16  Wend.  550 ;  People  ex 
rel.  v.  Wemple,  144  N.  Y.  478  ;  Cook  v.  Eider,  16  Pick.  186 ; 
Lord  Advocate  v.  Young,  L.  R.  [12  App.  Cas.]  544 ;  Har- 
per V.  CharUsworth,  4  B.  &  C.  574 ;  Tredwell  v.  Eeddicky 
1  Ired.  Law,  56 ;  ^yilliams  v.  Buchanan,  Id.  535  ;  Simpson 
V.  Blotmt,  3  Dev.  Law,  34 ;  Thornton  v.  Foss,  26  Maine,  402 ; 
Thacher  v.  Cobb,  5  Pick.  423  ;  Hubbard  v.  ITiddo,  87  HI. 
578;  Comstock  v.  Beardsley,  15  Wend.  348.) 

Albert  Hessberg  for  respondent.  The  decision  of  this  court 
in  the  case  of  People  v.  Turner  (117  N.  Y.  227)  is  a  suffi- 
cient authority  for  the  affirmance  of  the  judgment  under 
review,  not  only  being  between  the  saiae  parties,  but  the  facts 
shown  in  that  case  being  substantially  the  same  as  those 
defendant  claims  to  have  established  in  this  case.  {Ostra/nder 
V.  Da/rling,  127  N.  Y.  78 ;  Cromwell  v.  MacLean,  123  id. 
474,  490 ;  Joslyn  v.  Eockwell,  128  id.  334,  339 ;  Moore  v. 
OUy  of  AThamy,  98  id.  396 ;  Chase  v.   Chase,  95  id.  373.) 
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The  defendant  was  not  the  original  owner,  nor  did  he  have 
any  interest  in  the  premises  at  the  time  of  the  commencement 
of  this  action,  as  entitles  him  to  assert  the  invalidity  of  the 
deed  to  plaintiff.  (Laws  of  1886,  chap.  280.)  The  evidence 
and  testimony  and  records  offered  in  evidence  by  defendant 
were  not  sufficient  to  establish  the  irregularities  alleged  in 
the  tax  proceedings.  {People  ex  rel.  v.  Cornr.  of  TaxeSy 
99  N.  Y.  254 ;  Peoph  ex  rel.  v.  Adams,  125  id.  471- 
484 ;  In  re  Winegard,  78  Hun,  52,  60  ;  People  v.  Tur- 
ner, 117  N.  Y.  238;  Colemcm  v.  Shattuck,  62  id.  358; 
Lott  V.  De  Graw,  30  Hun,  417;  Chamberlain  v.  Tay- 
lor, 36  id.  24;  Bradley  v.  Ward,  58  N.  Y.  401.) 
The  defendant  failed  to  show  actual  occupancy  of  any  part  of 
the  lot,  and,  hence,  there  was  no  obligation  on  the  plaintiff  to 
serve  a  notice  to  redeem  on  any  one.  {People  ex  rel.  v. 
Wemple,  144  N.  Y.  478 ;  Miller  v.  R.  R.  Co.,  71  id.  380 ; 
Price  V.  Brovm,  101  id.  669  ;  Cleveland  y.  Crawford,  7  Hun, 
61  () ;  Lane  v.  Gould,  10  Barb.  254  ;  Wheeler  v.  SpinolUj  54 
N.  Y.  377 ;  Stewart  v.  Chrysler,  100  id.  378.)  The  irregu- 
larities alleged  to  exist  were  cured  by  chapter  448  of  the  Laws 
of  1885.  {People  v.  Turner,  1 17  N.  Y.  227 ;  £ksign  v.  Barse^ 
107  id.  329;  Chamberlain  v.  Taylor,  26  Hun,  24;  Van 
Deventer  v.  Long  Island  City,  139  N.  Y.  133 ;  T&rrd  v. 
Wheels,  123  id.  76 ;  Duanesburgh  v.  Jenkins,  57  id.  177 ; 
Williams  v.  Suprs.,  122  U.  S.  154.)  The  defendant  waa 
not  without  a  remedy,  if  entitled  to  any,  during  the  six  months 
allowed  by  chapter  448  of  the  Laws  of  1885,  within  which 
he  might  institute  an  action  or  proceeding  to  vacate  the  tax 
sale  or  the  conveyance  made  thereunder.  {People  ex  rel.  v. 
Chapin,  104  N.  Y.  469;  Osirander  v.  Barling,  127  id.  70; 
People  ex  rel.  v.  Wemple,  139  id.  240;  People  ex  rel.  v. 
Roberts,  144  id.  234;  Laws  of  1883,  chap.  13  ;  Laws  of  1885, 
chap.  448 ;  People  ex  rel.  v.  Briggs,  50  N.  Y.  553  \  Inre  G. 
E.  R.  Co.,  70  id.  367 ;  People  ex  rel.  v.  Durston,  119  id. 
569 ;  Rumsey  v.  City  of  Buffalo,  97  N.  Y.  114;  T.  G.  Sem. 
V.  Cramer,  98  id.  121 ;  Steioart  v.  Chi^sler,  100  id.  378  ;  E^ng 
V.  Toionsend,  141  id.  362 ;   Sanders  v.  Bourns,  141  id.  422 ; 
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ScoU  V.  Onderdonkj  14  id.  9 ;  Marsh  v.  City  of  Brooklj/n,  59 
id.  280;  Dederer  v.  VoorhieSy  81  id.  156;  Clementi  v.  Jack- 
80n,  92  id.  591  ;  People  ex  reL  v.  Cady,  18  J.  &  S.'  399; 
People  ex  reL  v.  BrinJcerhoff^  20  Wkly.  Dig.  391 ;  Board  of 
liquidation  v.  McGomb,  92  U.  S.  531-541.) 

Gray,  J.  The  appellant  in  this  case  is  the  same  person, 
whose  appeal  was  recently  under  review  by  us.  (117  N.  Y. 
22Y.)  The  decision  there  made  must  be  regarded  as  opera- 
tive in  the  present  appeal.  In  the  former  case  the  action  was ' 
to  recover  penalties  for  cutting  trees  upon  certain  lands  in 
Franklin  county,  in  this  state ;  while  in  this  case  the  action  is 
one  of  replevin  to  recover  logs  taken  by  the  defendant  from 
other  lands  in  that  county.  The  facts,  affecting  the  defend- 
ant's position  towards  the  lands,  differ  in  the  two  cases,  in  this ; 
that  in  the  earlier  case  the  defendant  was  not  in  possession 
and  showed  no  title  to  the  lands  and  was,  therefore,  a  tres- 
passer ;  while  in  the  present  case  he  claims  to  have  acquired 
the  title  and  to  have  been  in  possession.  Although  we  might 
safely  rest  the  determination  of  this  appeal  upon  the  decision 
rendered  in  the  previous  case,  where  the  question  was  treated 
as  though  the  defendant  had  a  right,  as  an  owner  of  the  prop- 
erty, to  rebut  the  plaintiff's  proof  of  title,  I  will,  neverthe- 
less, state,  briefly,  the  reasons  for  affirming  this  judgment. 

The  facts  respecting  the  acquisition  of  title  by  the  defend- 
ant are  these,  viz.:  that  the  defendant  received  in  1886  a  deed 
from  one  Riley,  who,  in  the  same  year,  had  acquired  an  inter- 
est in  the  larids  by  a  conveyance  from  six  of  the  eight  children 
of  one  Norton.  Norton  had  acquired  the  lands  in  1872  from 
the  Barnards,  who  appear  to  have  held  the  same  by  tax  title. 
Norton  died  in  1882  and,  subsequently  to  his  death,  the  con- 
veyance to  Riley  was  made  by  six  of  his  cliildren,  which  I 
mentioned.  The  plaintiff's  title  to  the  lands  was  acquired 
through  a  conveyance  by  the  comptroller  to  the  state,  October 
12tli,  1877.  He  had  purchased  the  same  at  tax  sales,  made  for 
the  unpaid  taxes  of  the  years  1866  to  1870,  inclusive.  His 
deed  was  made  June  9th,  1881,  and  was  recorded  June  8th, 
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1882.  The  two  years  allowed  for  redemption  had  expired 
October  12th,  1879.  Three  years  after  the  record  of  the 
People's  deed,  chapter  4:48  of  the  Laws  of  1885  was  enacted. 
That  act  provided  that,  "All  conveyances  that  have  been 
heretofore  executed  by  the  comptroller  *  *  *  after  hay- 
ing been  recorded  for  two  years  in  the  office  of  the  clerk 
of  the  county,  in  whicli  the  lands  conveyed  thereby  are 
located,  ^  *  *  shall,  six  months  after  this  act  takes 
effect,  be  conclusive  evidence  that  the  sale  and  all  pro- 
ceedings prior  thereto  *  *  *  were  regular."  The  section 
further  provided  that,  "  All  such  conveyances  and  certificate*, 
and  the  taxes  and  tax  sales  on  which  they  are  based,  shall  be 
subject  to  cancellation,  as  now  provided  by  law,  on  a  direct 
application  to  the  comi)troller  or  an  action  brought  before  a 
competent  court  therefor,  by  reason  of  the  legal  payment  of 
such  taxes,  or  by  reason  of  the  levying  of  such  taxes  by  a  town 
or  ward  having  no  legal  right  to  assess  the  land  on  which  they 
are  laid."  The  lands  in  question  are  within  what  is  known  as 
the  "  Forest  Preserve  of  the  State  of  New  York ; "  and  the 
second  section  of  the  act  of  1885  makes  its  provisions  applica- 
ble to  those  counties  which  include  the  Forest  Preserve.  The 
six  months  mentioned  in  the  act,  within  which  tax  sales  and 
proceedings  might  be  open  to  question  after  the  act  went  into 
effect,  expired  December  9th,  1885.  The  forest  commission 
had  been  established  in  May,  1885,  and,  by  the  act  creating 
that  commission,  it  was  given'  the  care,  custody,  control  and 
superintendence  of  the  Forest  Preserve,  A  warden  was 
employed  by  the  forest  commission,  who  discovered  the  cut- 
ting of  the  timber  by  the  defendant,  and  this  action  was  then 
brought,  in  behalf  of  the  People,  by  the  forest  commission. 
Referring  now  to  the  points  taken  by  the  appellant,,  in 
objection  to  the  right  of  the  People  to  maintain  their  action 
against  him,  he  claims  that  the  tax  sale  of  1877  was  illegal  and 
void ;  for  the  reasons  that  the  tax  for  the  year  1867  was  based 
on  an  assessment  roll  verified  before  the  third  Tuesday  of 
August  and,  as  to  the  tax  for  the  year  1870,  that  the  tax 
assessors  had  omitted  to  meet  on  the  third  Tuesday  of  August, 
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as  required  by  law.  He  further  claims  that  these  were  juris- 
dictional defects,  which  the  act  of  1885  could  not  cure,  and  he 
also  asserts  the  unconstitutionality  of  the  act.  As  to  the  first 
objection,  relating  to  the  proceedings  of  the  tax  assessors,  I 
would  observe,  in  the  first  place,  that  they  were  not  jurisdic- 
tional defects,  in  any  proper  sense.  Tliey  were  irregularities 
in  the  proceedings  for  the  assessment  of  the  tax.  Some  con- 
fusion of  thought  may  be  occasioned  by  the  unguarded  lan- 
guage of  Chief  Judge  Euger  in  People  v.  Tiirneriyi'T  N.  Y. 
227),  who  speaks  of  the  irregular  proceedings  by  the  assess- 
ors as  jurisdictional  defects.  But  it  is  very  clear  that 
he  did  not  intend  the  full  force  of  that  expression  and 
that  he  used  those  words  in  the  sense  in  wliich  they 
were  used  by  Judge  Finch  in  Ensi^ju  v.  Barse  (107  N.  Y. 
329).  In  the  latter  case  it  was  held  that  those  defects,  only, 
which  went  to  the  jurisdiction  and  authority  of  the  assessors 
were  not  cured  by  the  act  of  1882.  The  defect  there  con- 
sidered was  the  defective  date  of  the  assessors'  certificate  and 
that  was  deemed  to  be  in  the  nature  of  an  irregularity,  merely. 
In  JoHhffw,  Rockwell  (128  N.  Y.  338),  it  was  held  that  the 
act  of  1885,  now  in  question,  did  not  diifer,  in  any  material 
respect,  from  the  act  of  1882,  which  was  discussed  in  Ensign 
V.  Barse,  The  defects,  which  the  appellant  here  points  out  in 
the  proceedings  of  the  tax  assessors,  are  not  unlike,  in  their 
eflFect,  to  those  which  were  relied  upon  in  his  former  case. 
There  they  consisted  of  the  alleged  omission  by  the  assessors 
to  give  notice  of  a  review  of  the  assessments  in  the  years 
referred  to,  or  to  hold  a  meeting  for  such  purpose,  as  required 
by  the  statute,  and  in  closing  and  verifying  the  assessments 
prior  to  the  time  provided  by  law.  Those  irregularities  of 
the  assessors  were  considered  by  Judge  Ruger  in  connection 
with  the  effect  to  be  given  to  the  comptroller's  deed,  after  a 
certain  lapse  of  time,  under  the  act  of  1885.  It  was  held  that 
the  act,  in  its  principal  aspect,  was  one  of  limitation  and  that, 
as  such,  it  was  within  the  constitutional  power  of  the  legisla- 
ture to  enact  as  affecting  future  cases  and,  as  well,  existing 
rights.  The  appellant  concedes  that  under  that  decision  the 
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act  of  1 885  must  be  regarded  as  a  statute  of  limitation ;  but 
lie,  nevertlieless,  insists  upon  a  distinction  in  the  facts  between 
the  two  cases.  He  claims  here  to  stand  in  the  shoes  of  Norton, 
who  was  the  owner  of  the  lands  at  the  time  of  the  tax  sale 
and  of  the  passage  of  the  act  of  1885.  As  I  apprehend  his 
proposition,  it  is  about  this,  viz. :  tliat  while  the  act  is  operative 
in  cases  where  the  purchaser  at  a  tax  sale  is  in  actual  pos- 
session, it  is  invalid  as  against  the  owner  of  the  lanSs  who,  at 
the  time  of  the  sale  and  of  the  passage  of  the  act  was,  and 
remained,  in  possession,  actual  or  constructive.  By  a  process 
of  ingenious  reasoning  upon  the  theory  of  statutes  of  limita- 
tions, the  appellant  undertakes  to  show  that  the  theory  is 
inapplicable  to  the  case  of  the  owner  in  possession;  to 
whom  there  does  not.  merely  by  reason  of  the  tax  sale, 
accrue  any  cause  of  action  either  to  obtain  title  or  pos- 
session, or  to  cancel  the  sale  as  a  cloud  upon  title.  The  argu- 
ment is  that  the  sale  was  void  and  that  the  owner  could  rest 
upon  its  invalidity  and  defend  himself  whenever  attacked. 
All  that  the  appellant  says,  however,  is  practically  an  argu- 
ment upon  our  previous  decision  and  to  obviate  its  effect.  In 
the  other  case,  while  it  was  doubted  whether  a  stranger,  not 
in  possession  or  claiming  title  and,  therefore,  not  aggrieved, 
could  raise  the  question  of  the  invalidity  of  the  act  of  1885, 
in  its  operative  effect  upon  the  property  of  another,  the 
opinion  proceeded  upon  the  assumption  that  the  defendant 
had  the  right  to  rebut  the  plaintiff's  proof  of  title  and  took 
up  the  question  whether  the  owner  of  the  property  had  been 
deprived  of  it  without  due  process  of  law  and  an  opportnnity 
of  being  heard.  That  question  enters  the  case  in  this  way, 
namely,  that  the  opportunity  for  the  appellant  to  be  heard 
before  the  assessors,  at  a  meeting  to  be  held,  as  provided  by 
law,  on  the  third  Tuesday  of  August,  was  taken  away  from 
him  by  the  fault  of  the  assessors.  In  the  other  case,  it  was 
said,  that  the  argument  that  a  lawful  exercise  of  the  taxing 
power  by  the  legislature  requires  that  an  opportunity  to  l)e 
heard  before  the  taxing  officers,  in  respect  to  the  imposition 
of  a  tax,  should  be  afforded  to  the  taxpayer,  or  otherwise,  he 
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is  deprived  of  bis  day  in  court,  fails  if  it  can  be  sbown  that  be 
was  not  actually,  or  substantially,  deprived  of  that  opportunity. 
Upon  an  examination  of  the  statute  under  which  the  tax  was 
levied,  we  thought  that  the  taxpayer  was  not  deprived  of 
such  notice  and  opportunity  to  be  heard  as  the  nature  of  the 
case  required.  We  thought  that,  while  the  act  gave  the  tax- 
payer tlie  right  to  appear  before  the  assessors  at  the  time 
stated,  in  order  to  persuade  them  to  modify,  or  vacate,  his 
assessment,  he  still  had,  under  the  law,  the  right,  in  case 
of  a  neglect  of  the  assessors  to  meet,  of  appeal  to  the  board  of 
supervisors  at  their  next  annual  meeting;  they  having 
power  to  review  and  correct  the  assessment.  "Ample  oppor- 
tunity is  thereby  given  the  taxpayer,  if  he  feels  aggrieved  in 
respect  to  assessments  of  his  property,  to  be  heard  before  the 
board  of  supervisors,  who  are  vested  with  full  power  to  afford 
all  and  any  relief  which  was  possessed  by  the  assessors."  The 
opinion  was  there  expressed  that, "  the  opportunity  afforded  the 
taxpayer,  to  appear  before  the  board  of  supervisors  and  challenge 
the  legality  and  fairness  of  his  assessment,  was  a  satisfaction  of 
his  rights  in  respect  to  a  hearing  on  the  subject.  It  would 
have  been  competent  for  the  legislature,  while  authorizing  the 
imposition  of  taxes,  to  have  omitted  altogether  the  provisions 
requiring  notice  and  a  meeting  by  the  assessors  to  review 
assessments,  and  to  have  provided  only  for  a  hearing  before 
the  supervisors  in  the  first  instance.  *  *  *  So  long  as 
the  taxpayer  is  given  the  equivalent,  therefore,  the  legislature 
has  done  all  that  is  required  of  it  under  any  view  of  the  tax- 
payer's constitutional  rights."  The  opinion  then  proceeds  as 
follows:  "But  more  than  this.  After  the  tax  has  been 
returned  to  the  comptroller,  the  taxpayer  has  still  the  right, 
both  before  and  after  the  sale  of  his  property,  to  appear 
before  that  officer  and  make  proof  of  any  illegality  in  the  tax 
levy,  and  demand  that  such  tax,  and  any  sale  made  thereon, 
shall  be  canceled  by  him.  (Citing  the  statutes.)  And  finally 
the  act  of  1885  itself  provides  for  the  exercise  of  the  right  of 
the  comptroller  to  cancel  taxes  and  sales  illegally  made,  where 
the  taxes  have  been  legally  paid,  or  where  the  town  or  ward 
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had  no  le^al  right  to  assess  the  land.  These  rights  were  not 
only  open,  to  the  taxpayer  to  exercise  at  any  time  previous  to 
the  act  of  1885  ;  but  the  right  of  all  persons  to  exercise  them 
was  also  preserved  in  all  cases  for  six  months  after  the  passage 
of  that  act.  *  *  *  It  would  seem  that  the  right  of  a 
property  owner  to  assert  his  title  to  property  claimed  by  him, 
after  such  ample  opportunities  to  protect  such  right  had  been 
afforded,  could  be  regulated  by  a  law  of  limitation  without 
incurring  the  objection  that  his  property  had  been  taken  with- 
out due  process  of  law."  Tlie  authoritative  expressions,  in  the 
opinion  referred  to,  are  applicable  to  the  present  case.  Con- 
ceding the  irregularity  in  the  assessment  proceedings  to  have 
been  such  as  rendered  the  sale  invalid,  nevertheless,  the  assess- 
ors had  the  jurisdiction  and  authority  to  assess  and  if  they  erred 
in  their  proceedings,  and  neglected  to  take  the  steps 
which  the  statute  required,  there  was,  in  the  first  place,  the 
remedy  of  an  appeal  to  the  board  of  supervisors ;  and,  in 
the  second  place,  there  was  the  opportunity  to  appear 
before  the  comptroller.  By  virtue  of  the  act  of  1885, 
that  opportunity  to  app.ear  before  the  comptroller  and 
to  demand  the  cancellation  of  the  tax  sale,  because  of 
irregularities  in  the  proceedings  leading  to  the  sale,  was  con- 
tinued for  six  months  after  the  passage  of  the  act.  Differing 
from  a  case  between  the  owner  of  lands  and  the  purchaser 
thereof  at  the  tax  sale,  where  the  comptroller  would  not  have 
the  power  upon  the  application  of  the  owner  to  cancel  a  tax 
.title,  here  the  state  became  the  owner  through  the  purchase 
and  it  was  open  to  the  owner  to  come  before  the  comptroller 
and  to  make  proof  of  the  invalidity  of  the  sale  through  which 
the  state  derived  its  title.  With  the  knowledge  of  the  law, 
the  person  claiming  to  be  the  owner  of  the  land  sold  was 
chargeable ;  and  when  put  upon  his  inquiry,  as  to  the  result 
of  the  proceedings,  he  discovered  the  state  to  have  become  the 
purchaser,  it  was  incumbent  upon  him  to  take  affirmative 
steps  to  cancel  the  sale,  if  he  would  recover  his  title  to  the 
lands.  There  may  be  considerable  doubt  with  respect  to  the 
nature  of  the  possession  by  Norton  and  of  this  appellant ;  but, 
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however  that  may  be,  the  state  was  constructively  in  posses- 
sion through  the  comptroller's  purchase  and  deed.  The  effect 
was  that  the  state  had  resumed  its  ownership  of  the  land  and 
its  title  thereto  was  assured,  as  the  result  of  the  proceedings, 
until  invalidated  by  proof  respecting  the  illegality  of  the  pro- 
ceedings leading  to  the  tax  sale.  That  title,  by  force  of  the 
provisions  of  the  act  of  1885,  became  unquestionable  upon  the 
expiration  of  the  six  months  after  it  went  into  effect.  While 
we  think  the  People  were  not  bound  to  take  any  steps  towarda 
actual  possession,  after  the  conveyance  to  them  of  the  land, 
any  doubt  upon  the  subject  would  seem  to  be  eliminated  by 
virtue  of  the  provisions  of  the  act  which  created  the  forest 
commission  and  placed  the  Forest  Preserve,  within  which  are 
the  lands  in  question,  in  the  care,  control  and  supervision  of 
the  commission.  The  constructive  possession  which  the  state 
had  acquired,  I  think,  was  made  an  actual  possession  by  the 
powers  and  duties  devolved  upon  the  forest  commission  as  its 
representative. 

The  appellant  raises  a  final  point,  that  there  was  an  actual 
occupancy  of  part  of  the  lands  proven  and,  as  no  notice  was 
served  on  the  occupant,  no  title  was  acquired  under  the  sale 
of  1877.  It  would  seem  that  that  objection  was  one  of  those 
which  should  be  taken  upon  an  application  to  the  comptroller 
by  the  owner,  within  the  time  allowed  by  the  act  of  1885  to 
complain  of  the  invalidity  of  the  sale.  But  the  objection  in 
any  view  is  quite  untenable.  The  finding  of  the  referee  waa 
that  the  land  was  wild,  uncultivated  and  unimproved  forest ' 
land ;  with  a  small  natural  meadow  of  about  ten  acres,  upon 
which,  some  time  after  the  year  1870,  by  the  leave  of  Norton, 
the  then  owner,  one  Moody,  entered  and  cut  and  hauled  away 
grass.  Upon  two  occasions  he  had  scattered  a  little  grass  seed 
and  at  times  he  had  dammed  up  the  brook,  so  as  to  overflow 
about  half  an  acre.  There  was  no  residence,  nor  building  upon 
the  land,  nor  any  cultivation  or  inclosure  thereof,  as  was  the  case 
in  People  ex  rel.  Chase  v.  Wemple  (144  N.  Y.  478).  We 
think  the  proof  fell  far  short  of  establishing  any  such  actual 
occupancy  of  the  lands  by  any  person,  as  called  for  a  complin 
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aiioe  with  the  provision  of  the  law  that  a  written  notice  to 
redeem  must  be  served  on  the  occupant. 

I  do  not  think  it  necessary  to  consider,  at  further  length, 
the  questions  argued  by  the  appellant.  Enough  has  been  said, 
in  connection  with  our  previous  decision  in  this  appellant's 
other  case,  to  show  that  the  judgment  recovered  by  the  People 
in  this  case  was  correct  and  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Randolph  F.  Purdt,  Respondent,  v.  Agnes  Lynoh,  as  Exec- 
utrix, etc.,  et  al..  Appellants. 

While  a  trustee  is  to  be  held  to  the  most  rigid  accountability  for  the  per* 
formance  of  all  his  duties  as  such,  the  true  question  in  any  case,  where 
he  is  charged  with  negligence,  is  as  to  whether,  considering  all  the  facts 
and  circumstances,  he  employed  in  the  matter  complained  of  such  pru- 
dence And  diligence  in  the  discharge  of  his  duties  as  in  general,  men  of 
average  prudence  and  discretion  would  employ  in  their  own  affairs,  and 
in  determining  this,  the  facts  as  they  existed  at  the  time  are  to  be  con- 
sidered, without  regard  to  those  which  subsequently  .took  place,  by 
reason  of  which  a  loss  occurred. 

R.,  who  had  been  one  of  the  managing  officers  of  a  savings  bank  which 
became  insolvent,  in  order  to  secure  the  depositors  in  the  bank,  execute(^ 
to  three  trustees,  D.,  L.  <&  Q.,  a  conveyance  of  certain  real  estate;  they 
to  sell  the  same  and  with  the  proceeds  pay  the  depositors,  who  would 
execute  to  R.  subrogations  of  their  rights  against  the  bank,  so  much 
of  their  deposits  as  were  not  paid  by  the  receiver  of  the  bank.  It  was 
understood  that  Q.  was  to  be  and  he  was  appointed  receiver.  Q.  was  a 
well-known  business  man  of  high  character  and  financial  ability;  he 
was  well  known  to  R.,  and  acceptable  to  him  both  as  trustee  and  receiver. 
In  an  action  brought  against  the  trustees  for  an  accounting  these  facta 
appeared:  A  large  sum  was  received  from  the  sale  of  the  real  estate  and 
from  rents  thereof,  all  of  which  went  into  the  hands  of  Q.,  who  paid  out 
the  whole  thereof  in  the  execution  of  the  trust,  save  a  balance  of 
$32,962.96,  which  was  unaccounted  for;  of  the  proceeds  of  the  sales 
over  $17,000  came  into  Q/s  hands  directly,  and  were  never  in  the  pos- 
session or  under  the  control  of  the  other  trustees.  The  trustees  appointed 
an  agent  to  collect  the  rents,  who  collected  over  |18,000,  which  he  paid 
over  to  Q.  Held,  that  for  these  sums  D.  &  L.  were  not  liable,  and  afl 
they  amounted  to  more  than  the  deficit,  there  was  nothing  for  which 
they  could  be  held  liable. 
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There  were  a  large  number  of  depositors,  all  of  whose  claims  were  due. 
Most  of  the  proceeds  of  sales  were  deposited  by  the  trustees  with  a  trust 
company,  and  subj*equently  from  time  to  time  were  drawn  out  by  them 
and  transferred  to  Q.  to  enable  him  to  at  once  pay  the  depositors,  and 
take  the  subrogations  as  provided  for  in  the  trust  deed.  Held,  that 
under  the  circumsttinces,  and  in  the  absence  of  any  proof  or  claim  that  the 
transfers  were  made  at  times  when  there  was  no  pretense  of  their  being 
needed  to  pay  depositors,  D.  «&  L.  were  not  chargeable  with  such  negli- 
gence in  making  the  transfers  ns  would  make  them  liable  for  the  fail- 
ure of  Q.  to  account  for  all  the  money  that  thus  came  into  his  posses- 
sion; tliat  they  had  the  right  to  transfer  at  one  time  funds  enough  to 
answer  all  contingencies  and  more  than  enough  for  any  one  day  or  one 
week's  payments. 

Also,  lield,  that  the  trustees,  in  the  performance  of  their  duties,  had  a 
right  to  appoint  an  agent  to  do  some  of  their  work,  and  were  not  pre- 
cluded from  appointing  one  of  their  number  as  such  agent. 

Purdy  V.  Lync?i  (72  Hun,  272),  reversed. 

(Argued  March  15,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  11,  1893,  which  modified  and  affirmed  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  E.  Miller  for  appellant.  The  creditors  of  the 
Guardian  Savings  Institution  are  necessary  and  proper  parties 
to  this  action,  so  far  at  least  as  relates  to  the  distribution  of 
the  trust  property  disposed  of.  {Sherman  v.  Parish,  53  N. 
Y.  490.)  Lynch  and  Develin  were  not  guilty  of  negligence. 
{Klny  V.  Talhot,  40  >;.  Y.  Tt) ;  McCahe  v.  Fowler,  84  id.  314; 
C lough  V.  Boiul,  3  M.  &  Vv.  497  ;  Story's  Eq.  Juris.  §  1272  ; 
Williamson  Exrs.  [tlth  ed.]  1922.)  In  their  conduct  Lynch 
and  Develin  acted  with  such  i)nidence  and  diligence  in  the 
care  and  management  of  the  trust  estate  as  in  general  prudent 
men  of  discretion  and  intelligence  would  have  employed  in  a 
similar  matter  and  in  the  same  manner  in  which  they  would 
have  acted  for  themselves  under  similar  circumstances  and 
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according  to  the  ordinary  usages  of  business.  Tlie  appointment 
of  an  agent  was  proper.  (L^win  on  Trusts,  254 ;  Williams  on 
Exrs.  1922-1930  ;  Perry  on  Trusts,  §  409 ;  Ivy  v.  CampbeU, 
1  S.  &  L.  341  ;  Speight  v.  Gaunty  9  App.  Cas.  1 ;  Charribers 
V.  Minchin^  7  Ves.  193 ;  Bacon  v.  Bacorij  5  id.  331 ;  Davis 
V.  Sterling^  1  R.  &  E.  ^^.)  The  circumstances  of  this  case 
justified,  if  they  did  not  absolutely  require,  the  employment 
of  an  agent  to  perform  the  merely  clerical  duty  of  paying  the 
creditors  of  the  Guardian  Savings  Institution  and  the  intrust- 
ing to  him  of  moneys  to  make  such  payments.  {Ex  parte 
Griffin^  1  G.  &  J.  114.)  The  prudence  and  propriety  of  the 
conduct  of  the  trustees  must  be  judged  in  the  light  of  exist- 
ing circumstances  and  not  by  the  result.  {Crdbh  v.  Young, 
92  N.  Y.  56 ;  Lansing  v.  Lansing,  1  Abb.  Pr.  [N.  S.]  288.) 
PlaintiflE  acquiesced  in  the  conduct  of  the  trustees.  {Stuyve- 
sami  V.  Hall,  2  Barb.  Ch.  151 ;  Stuyvesant  v.  Hone,  1  Sandf. 
Ch.  419;  Truscott  v.  King,  6  Barb.  346;  2  Seld.  147;  HaU 
V.  Ndso^i,  23  Barb.  88.)  The  acquiescence  of  plaintiif  in  the 
course  of  conduct  adopted  by  the  trustees  waived  the  neces- 
sity of  any  other  course  on  their  part  and  was  pro  tanto  a 
modification  of  the  provisions  of  the  trust  deed  if  such  con- 
duct were  not  in  accordance  with  such  provisions.  (Bigelow 
on  Estoppel,  663  ;  Johnson  v.  Oppenfieim.,  55  N.  Y.  280,  291 ; 
Ins.  Go.  V.  Norton,  96  U.  S.  234,  240;  E.  G.  S. 
Bamk  v.  Root,  48  N.  Y.  292,  298 ;  jSherma/n  v.  Parish,  53  id. 
483,  492;  ButUrjield  v.  Gowing,  112  id.  486;  Brier  v. 
Stokes,  11  Ves.  319 ;  Perry  on  Trusts,  §§  467,  850,  852,  870 ; 
Story's  Eq.  Juris.  §  1284 ;  Herman  on  Estoppel,  954,  1360 ; 
Niven  v.  Belknap,  2  Johns.  573.)  A  waiver  may  be  estab- 
lished by  parol  evidence,  or  by  the  conduct  of  the  parties. 
(Add.  on  Cont.  §  324 ;  Prentice  v.  K.  L.  Ins.  Go.,  77  N.  Y. 
483 ;  Brink  v.  H.  F.  Ins.  Go.,  80  id.  108-112 ;  Ins.  Go.  v. 
Norton,  96  U.  S.  234 )  The  court  below  erred  in  charging 
Lynch  and  Develin  with  the  rents  of  real  estate,  amounting 
to  $18,746.25,  received  by  Quiulan  alone,  and  which  never 
came  into  their  hands.  (Lewin  on  Trusts,  260;  Perry  on 
Trusts,  §§  334,  412,  415  ;  Bruen  v.  GiOeU,  115  N.  Y.  10 ; 
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Oocks  V.  IJaviland,  124  id.  426 ;  Townley  v.  S.  B.  Co.,  35  S. 
C.  312 ;  Littlescal-es  v.  Gaacoyne,  3  Bro.  C.  C.  73 ;  liiky  v. 
Kennies,  1  L.  &  Gt.  Sugd.  122;  WiUiams  v.  Nixon,  2 
Beav.  472;  Gouldsworth  v.  Knight,  11  M.  &  W.  387;  Ohio 
V.  Guilford,  18  Ohio,  500.)  The  courts  below  erred  in  refus- 
ing to  allow  commissions  to  Lynch  and  Develin  on  the  balance 
of  moneys  received  and  paid  out  by  them  over  and  above 
the  sum  of  $183,530.18,  upon  which  they  had  received  com- 
missions.    (Meacham  v.  SUrries,  9  Paige,  398.) 

David  Thomson  for  respondent.  The  trustees  Lynch  and 
Develin  became  liable  for  the  misapplication  of  the  trust 
fund  by  their  co-trustee  Quinlan  by  reason  of  their  careless 
and  negligent  performance  of  the  duties  of  their  trust. 
(Story's  Eq.  Juris.  g§  1267,  1275,  1278 ;  Oliver  v.  Court,  8 
Price,  127 ;  Schenck  v.  Schenck,  1  C.  E.  G.  174 ;  Dix  v. 
Burford,  9  Beav.  409 ;  Egbert  v.  BuUer,  21  id.  560  ;  Booth 
V.  Booth,  1  id.  125  ;  Lincoln  v.  Wright,  4  id.  427.)  The 
transfer  of  the  trust  funds  to  Quinlan  by  his  co-trustees  ren- 
dered the  trustees  Lynch  and  Develin  liable  in  law  for  the 
misapplication  thereof.  {Sadler  v.  lIMs,  2  Brown's  Ch.  114 ; 
Cross  V.  Smith,  7  East,  256 ;  Curtis  v.  Mason,  12  L.  J.  [N. 
S.]  442 ;  Chambers  v.  Mlnchin,  7  Yes.  186  ;  KeUe  v.  Thomp- 
son, 3  Brown's  Ch.  112 ;  Doyle  v.  Blake,  2  S.  «fe  L.  229 ; 
Cowell  V.  Gatcomhe,  27  Beav.  568 ;  Mender  v.  Guedella,  2 
J.  &  H.  259  ;  Walker  v.  Symonds,  3  Swanst.  50  ;  Clough  v. 
Bond,  3  M.  &  C.  496 ;  Brumridge  v.  Brumridge,  27  Beav. 
5 ;  llanbury  v.  Kirkland,  3  Sim.  265 ;  Moses  v.  Levi,  3  Y. 
&  C.  359 ;  Adair  v.  Brimmer,  74  N.  Y.  531 ;  Croft  v.  Wil- 
liams, 88  id.  384 ;  Earle  v.  Earle,  93  id.  104 ;  Wilmerding 
Y.  McKesson,  103  id.  329;  Ln  re  Cornell,  110  id.  351; 
Bruen  v.  Gillet,  115  id.  10;  Ln  re  Myers,  131  id.  409; 
State  V.  Guilford,  15  Ohio  St.  593 ;  Deadrick  v.  CantreU,  10 
Yerg.  23  ;  Thomas  v.,  Scruggs,  Id.  400 ;  MoMurray  v.  Mont- 
gomery, 2  Swanst.  374 ;  Maccubbin  v.  CrcnnweU,  7  G.  &  J.  157 ; 
Edmunds  v.  Crenshaw,  14  Pet.  166 ;  WaUis  v.  Thornton,  2 
Brock.  434;  Sparhawk  v.  Buell,  9  Yt.  41 ;  Claris  Appeal, 
SlOKELS — YoL.  C.  59 


466  PcRDY  V,  Lynch.  [^pril, 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  145. 

6  Harris,  175  ;  Ducommun^s  Appeal^  5  id.  268 ;  In  re  Evans^ 
2  Ashmead,  478.)  The  truBtees  Lynch  and  Develin  were  also 
liable  for  the  rents  of  the  premises  collected  by  the  agent  of 
the  three  trustees,  and  by  him  paid  over  to  Quinlan.  (Perry 
on  Trusts,  §  402.)  The  trustees  Lynch  and  Develin  were  also 
liable  for  that  portion  of  the  fund  derived  from  sales  of  real 
estate,  which  did  not  go  through  the  account  of  the  trustees 
in  the  United  States  Trust  Company.  (Hill  on  Trustees, 
§  312.)  Tliere  was  no  reasonable  necessity  which  required 
Lynch  and  Develin  to  turn  over  to  their  co-trustee  Quinlan 
the  bulk  of  the  trust  fund,  and  leave  it  to  be  dealt  with  by 
him  at  his  sole  pleasure,  and  their  action  in  so  doing  cannot 
be  justified  either  upon  principle  or  upon  the  facts  of  the 
case.  (Lewin  on  Trusts,  290 ;  GiU  v.  Atty,-Oen.^  Hardres, 
314;  Booth  v.  Booth,  1  Beav.  125  ;  Atty.-Oen.  v.  GUg,  1  Atk. 
356 ;  Mdckhno  v.  Fuller^  Jacobs,  198 ;  TIengsfs  Appeal^  24 
Penn.  St.  413 ;  Ducommiiri's  Appeal^  5  Harris,  268 ;  IhighUtt 
V.  Hughlett^  5  Humph.  474.)  There  is  no  estoppel  in  favor 
of  the  trustees  Lynch  and  Develin.  (Pom.  Eq.  Juris.,  §  1883 ; 
Rehden  v.  Wesley^  29  Beav.  213 ;  Underwood  v.  Stevens^  3 
Meriv.  712 ;  Lincoln  v.  Wright^  4  Beav.  427.)  The  trustees 
are  not  entitled  to  commissions.  {Cooh  v.  Lowry^  95  N.  T. 
103 ;  Gordon  v.  Matthews^  30  Md.  235 ;  Ilermstead^a  Appeal^ 
60  Penn.  St.  423 ;  McKnigU  v.  WaUh,  24  N.  J.  Eq.  498  ;  War- 
hass  V.  Armstrong^  10  id.  263 ;  Lathrop  v.  Small^ey^  23  id. 
492 ;  Blauvelt  v.  Ackerman^  Id.  495 ;  Norrii  Appeal^  71 
Penn.  St.  106  ;  Stearhfs  Appeal,  38  id.  525.) 

Peckham,  J.  This  action  was  brought  to  obtain  an  account- 
ing from  the  defendants  Quinlan,  Lynch  and  Develin,  as  trus- 
tees under  a  deed  of  trust  executed  by  Walter  Eoche  to  them 
in  1872.  The  action  was  commenced  in  1875,  and  John  T. 
McGowan,  who  subsequently  died,  was  at  that  time  plain- 
tiff. The  defendant  John  Develin  died  February  23,  1888, 
and  the  defendant  James  Lynch  died  August  5,  1888.  The 
action  was  continued  against  the  respective  executors  of  the 
deceased  defendants. 
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The  material  facts  in  regard  to  the  action  are  these :  For 
8ome  time  prior  to  November  17, 1871,  Walter  Roche  had 
been  vice-president  of  the  Guardian  Savings  Institution.  The 
bank  was  doing  business  in  the  city  of  Xew  York,  and  on  the 
date  mentioned  it  was  insolvent.  Mr.  Roche  had  been  one  of 
the  managing  officers  of  the  bank,  and  through  his  influence 
quite  a  number  of  individuals  and  institutions  had  become 
depositors  therein,  among  them  being  the  Foundling  Asylum, 
which  had  a  deposit  of  nearly  $100,000  on  that  day.  Mr. 
Roche  being  desirous  of  securing,  as  far  as  possible,  the 
depositors  in  the  bank,*  went,  in  company  with  a  friend,  to  the 
office  of  the  defendant  Develin  for  the  purpose  of  consulting 
as  to  the  course  to  be  pursued.  Upon  such  consultation  it 
was  decided  that  a  receiver  ought  to  be  appointed  at  once 
for  the  savings  bank,  and  it  was  the  subject  of  discussion 
«8  to  who  should  be  chosen.  Finally  it  was  determined 
liiat  Jeremiah  Quinlan,  a  friend  of  Mr.  Roche,  should  be 
the  receiver,  and  then  the  question  of  Mr.  Roche's  individual 
actioir  was  discussed.  Ultimately  he  decided  to  execute  a 
trust  deed  to  the  defendants  Develin,  Lynch  and  Quinlan,* by 
which  a  large  amount  of  real  property  owned  by  him  was 
to  be  conveyed  to  the  trustees,  who  were  to  sell  the  same  and 
with  the  proceeds  pay  the  depositors  of  the  savings  bank  that 
proportion  of  their  deposits  which  might  be  owing  to  them 
and  which  would  not  be  paid  by  the  receiver  of  the  bank. 
Payments  were  only  to  be  made  to  those  who  would  execute 
:8ubrogations  to  Mr.  Roche  of  their  rights  against  the  bank  to 
the  extent  of  such  payments,  and  they  were  to  be  executed 
by  a  time  specified  in  the  trust  deed.  Mr.  Quinlan,  the 
receiver  and  one  of  the  trustees,  was  well  known  to  Mr.  Roche 
and  was  entirely  acceptable  to  him,  both  as  a  receiver  and  ae 
41  trustee.  He  was  a  prominent  business  man  of  excellent 
character  and  considerable  financial  ability,  residing  and 
doing  business  in  the  city  of  New  York.  Mr.  Lynch  was 
also  a  resident  of  the  city,  engaged  in  business  there,  and  a 
man  of  integrity  and  good  business  capacity.  Mr.  John  E. 
Develin  was  a  lawyer  of  liigh  standing  in    his  profession, 
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and  he  was  also  the  general  counsel  and  adviser  for  the  Found- 
ling Asylum.  The  trust  deed  conveyed  to  these  trustees  a 
large  amount  of  real  estate  situated  in  the  city  of  New  York, 
and  it  was  conveyed  to  them  upon  a  trust  to  sell  and  convey 
the  same,  or  so  much  as  might  be  necessary,  and  with  the  pro- 
ceeds pay  the  depositors  of  the  bank  as  already  stated.  By 
the  terms  of  the  deed  the  time  within  which  the  paymenta 
were  to  be  made  was  stated,  but  it  was  subsequently  extended 
until  sometime  in  October,  1874.  This  trust  deed  was  not 
joined  in  by  Mrs.  Koche,  and  subsequently,  and  on  the  24th 
day  of  January,  1872,  the  trustees  re-conveyed  the  real  estate 
mentioned  in  that  November  trust  deed  back  to  Roche  and 
received  at  the  same  time  another  deed  substantially  the  same 
as  the  November  deed,  in  the  execution  of  which  Mrs.  Roche 
joined. 

The  present  plaintiff,  Randolph  F.  Purdy,  is  the  successor 
of  McGowan,  the  original  plaintiff,  who  was  made  the  grantee 
under  a  deed  subsequently  executed  by  Roche,  conveying  to 
McGowan  his  remaining  interest  in  the  property  conveyed  to 
these  three  trustees  and  which  might  remain  after  their  per- 
formance of  the  duties  devolved  upon  them  by  that  deed. 
The  plaintiff  claims  a  right  to  call  these  trustees  to  an  account, 
because  by  the  terms  of  the  trust  deed  to  them  they  were  to 
pay  only  such  depositors  as  gave  subrogations  within  the  time 
limited  in  the  trust  deed,  and  after  such  time  no  payments 
could  be  made  and  the  property  was  then  to  be  conveyed 
back  to  the  grantor  whose  residuary  interest  the  plaintiff 
represents.  We  do  not  deem  it  necessary  upon  this  appeal  to 
decide  upon  the  objections  raised  by  the  defendants  as  to  the 
right  of  the  plaintiff  to  maintain  this  action  for  an  accounting. 
We  assume  he  has  such  right,  and  the  question  remaining  is 
whether  any  cause  of  action  has  been  proved  against  the 
defendants  Develin  and  Lynch  to  account  for  moneys  which 
were  turned  over  to  Quinlan  under  the  circumstances  herein- 
after referred  to. 

The  trustees  sold  a  large  amount  of  real  property  and 
realized  large  sums  from  such  sales.     Part  of  the  proceeds  of 
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the  sales  they  deposited  with  a  trust  company  in  the  city  of 
New  York,  but  subsequently  and  from  time  to  time  drew  it 
from  such  company  and  transferred  it  to  Mr.  Quinlan  for  the 
purpose  of  having  him  at  once  proceed  and  pay  the  depositors 
and  tAke  the  subrogations  as  provided  for  in  the  trust  deed. 
The  trustees  also  appointed  an  agent  for  the  purpose  of  col- 
lecting the  rents  of  the  real  estate  while  it  was  in  their  hands 
and  before  it  was  sold  by  them,  and  such  agent  collected  a 
little  over  $18,000,  and  turned  it  over  to  Mr.  Quialan  as  one 
of  the  trustees.  Several  sums,  amounting  in  the  aggregate  to 
over  $17,000,  being  the  proceeds  of  sales  of  a  portion  of  the 
real  estate,  came  into  Mr.  Quinlan's  hands  directly  and  were 
never  in  the  possession  or  under  the  control  of  the  other  trus- 
tees. Altogether  there  came  into  Mr.  Quinlan's  hands,  includ- 
ing the  items  of  $18,000  for  rents,  and  the  $17,000  proceeds 
of  sales  of  real  estate  above  mentioned,  a  total  of  $262,254.25 
(being  the  whole  amount  of  the  tnist  fund  converted  into 
money),  and  he  is  credited  with  having  paid  out  $229,291.29, 
leaving  a  balance  of  $32,962.96  of  the  trust  fund  to  be 
accounted  for. 

The  referee  to  whom  the  action  was  referred  found  these 
facts  and  charged  all  three  of  the  trustees  with  the  total 
amount  that  had  come  into  Quinlan's  hands,  and  credited 
them  with  the  amount  paid  out  by  him,  and  charged  them 
with  the  balance  as  due  by  reason  of  their  position  as  trustees. 
The  referee  charged  the  trustees  with  interest  on  the  balance 
unaccounted  for  from  the  time  when  the  demand  was  made  for 
it  up  to  the  date  of  his  report,  in  January,  1880,  which  interest 
amounted  to  .a  little  over  $10,000,  and  upon  the  whole  sum, 
amounting  to  over  $43,000,  interest  was  cast  from  the  date  of 
the  report  until  the  day  of  the  entry  of  judgment,  February 
10,  1883,  amounting  to  over  $8,000,  and  these  items,  together 
with  over  $1,800  costs,  made  a  total  of  $53,420.58,  for  which 
judgment  against  these?  defendant  tnistees  was  entered  Febru- 
ary 13,  1883.  The  ground  of  liability  upon  which  the  referee 
proceeded  was  that  the  defendants  Develin  and  Lynch  were 
guilty  of  negligence  in  transferring  to  their  co-trustee,  Quin* 
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Ian,  the  moneys  arising  from  the  sales  of  the  real  estate,  which 
had  come  into  their  hands  and  wliich  had  been  deposited  in 
their  names  to  their  joint  credit  with  a  city  trust  company, 
although  such  transfer  was  made  for  the  purpose  of  immediate 
distribution  by  Quinlan ;  and  the  referee  held  that  such  act 
was  a  negligent  one,  and  on  account  of  such  neglect  the  two 
trustees  were  liable  for  the  failure  of  Quinlan  to  account  for 
the  whole  of  the  trust  moneys  that  actually  came  into  hia 
hands. 

Upon  appeal  by  Develin  and  Lynch  to  the  General  Term 
that  court  held  that  the  $17,000  item  above  referred  to,  being 
the  proceeds  of  the  sales  of  real  estate  which  never  had  come 
into  the  actual  possession  or  control  of  the  two  trustees,  but 
which  had  been  paid  directly  to  Quinlan,  ought  to  be  deducted 
from  the  amount  of  the  recovery,  and  it  directed  that  such 
sum,  with  interest,  amounting  in  all  to  over  $20,000,  should 
be  deducted  from  the  judgment  with  the  consent  of  the  plain- 
tiff, or  else  that  the  judgment  should  be  reversed  and  a  new 
trial  granted.  The  plaintiff  consented  and  the  amount  waa 
deducted  from  the  judgment  in  the  action,  and  the  defendants 
Develin  and  Lynch  appeal  to  this  court. 

The  learned  judge  at  General  Term  who  delivered  the 
opinion  of  that  court  stated  with  his  usual  accuracy  and  clear- 
ness the  general  rules  governing  the  liability  of  trustees  in 
cases  of  this  nature.  We  fully  agree  with  that  court  as  to  the 
rules  which  usually  obtain  regarding  the  liability  of  trus- 
tees in  such  cases.  It  is  exceedingly  important  that  they 
should  not  be  relaxed  in  any  case  where  the  facts  bring  it 
witliin  their  fair  application.  Trustees  should  understand 
that  in  taking  responsibility  as  such  they  do  not  enter  upon 
merely  formal  obligations.  The  one  who  creates  a  trust  either 
by  deed  or  will  has  the  right  to  understand  that  the  trustee 
in  accepting  it,  while  not  bound  to  the  greatest  possible  vigi- 
lance in  the  execution  of  his  duties,  is  yet  bound  to  give  such 
care  and  attention  to  their  performance  as  intelligent  men 
acting  in  like  circumstances  would  give  to  their  own  affairs. 
In  applying,  however,  the  general  rules  of  liability  to  this  case 
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we  think  tlie  court  below  has  not  given  full  weight  to  the 
peculiar  circumstances  surrounding  it,  ai\d  it  is  upon  those 
unusual  a^nd  most  exceptional  facts  that  we  base  the  decision 
of  this  case.  Such  facts  take  it  out  of  the  ordinary  rules  for 
the  conduct  of  trustees  and  leave  the  case  to  be  judged  with 
reference  to  its  own  peculiar  and  extraordinary  surroundings. 
When  the  first  trust  deed  was  executed  Mr.  Quinlan  was  to 
be  the  receiver  of  this  savings  institution.  This  fact  was 
known  to  Mr.  Roche,  and,  indeed,  the  designation  of  the 
receiver  may  be  said  to  have  been  his  own.  Aside  from  that 
Mr.  Quinlan  was  a  business  man  whose  capacity  and  judgment 
were  well  known  and  whose  character  and  integrity  were 
unblemished.  The  evndence  would  seem  to  show  that  he 
was  probably  named  as  one  of  the  trustees  in  this  trust  deed 
because  of  his  being  also  named  as  receiver.  The  fact  was 
also  patent  that  some  office  Would  be  necessary  for  the 
receiver  in  which  to  discharge  his  duties.  He  would  neces- 
sarily have  possession  of  rfU  the  books  and  papers  belonging 
to  the  bank  and  it  would  be  necessary  to  refer  to  them 
in  making  up  a  list  of  its  depositors  and  the  amount 
due  each  respectively.  Most  of  the  depositors  it  may  be 
assumed  were  personally  unknown  to  the  trustees  and  in 
many  instances  it  would  be  necessary  to  resort  to  the  iden- 
tification book  in  order  to  determine  the  fact  of  identity 
of  depositor  and  claimant.  No  payment  could  proj^erly 
be  made  on  the  part  of  the  trustees  to  any  depositor 
until  reference  had  been  made  to  these  books,  and  the 
amount  of  the  payments  by  the  receiver,  if  any,  had  been 
ascertained.  Under  these  circumstances  what  would  be  more 
natural  than  to  select  that  trustee  who  was  also  receiver  as  the 
proper  party  to  make  those  payments  ?  There  were  over  700 
depositors.  Their  debts  were  due  at  once,  and  it  could  not  be 
accurately  known  what  amounts  ought  to  be  in  the  hands  of 
the  paying  trustee  at  any  one  time  in  order  to  permit  him  to 
meet  all  demands.  Mr.  Quinlan  was  known  and  respected  for 
his  ability  and  integrity.  He  was  the  receiver,  and  he  alone 
had  all  conveniences  for  ascertaining  the  depositors  and  the 
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amounts  due  them.  There  was  absolutely  no  reason  to  fear  or 
suspect  lum,  and  the  payments  were  to  be  made  at  once  as  the 
creditors  should  appear.  Taking  all  these  circumstances  into 
consideration,  we  are  unable  to  see  that  the  defendants  Develin 
and  Lynch  were  guilty  of  such  negligence  in  transferring 
these  funds  as  to  make  them  liable  for  the  faihire  of  Qninlan 
to  account  for  all  the  money  that  came  into  his  possession  as 
one  of  such  trustees.  There  is  no  evidence  and  no  claim  that 
the  trustees  were  guilty  of  any  neglect  in  the  management  of 
their  trust,  so  far  as  the  sale  of  the  real  estate  and  its  conver- 
sion into  money  is  concerned.  There  is  no  claim  made  and 
no  evidence  given  upon  the  subject  of  any  alleged  neglect  to 
sell  in  the  best  mode,  or  that  on  account  of  any  neglect  the 
highest  price  was  not  obtained  which  the  property  could  be 
fairly  expected  to  bring.  The  whole  charge  of  neglect  lies 
in  the  fact  that  after  the  conversion  of  this  portion  of  real 
estate  into  money  and  the  deposit  of  a  portion  thereof  with 
the  tnist  company  subject  to  the  order  of  all  three  trustees,  the 
portion  so  deposited  was  subsequently  from  time  to  time  trans- 
ferred to  Quinlan  for  the  purpose  of  immediate  pay- 
ments by  him  to  the  depositors  of  this  broken  bank. 
If  the  funds  had  been  transferred  to  Quinlan  at  a 
time  when  there  was  no  pretense  of  their  being  needed 
in  order  to  pay  the  depositors,  and  had  been  thus  trans- 
ferred for  his  simple  convenience,  and  so  that  they  were 
liable  to  be  used  in  the  private  business  of  the  trustee,  a  very 
difiEerent  case  would  be  presented.  But  here  there  is  no  evi- 
dence that  the  sums  transferred  to  Quinlan  were  out  of  propor- 
tion to  tlie  probable  needs  of  his  payments,  as  those  needs 
existed  from  time  to  time.  We  do  not  think  the  trustees 
were  bound  to  limit  their  payments  to  those  which  might 
probably  be  necessary  for  each  day's  disbursements  by  their 
co-trustee ;  they  were  entitled,  imder  all  the  circumstances  of 
this  case,  taking  into  consideration  the  large  amounts  due  some 
of  the  depositors,  to  transfer  to  such  trustees  funds  enough  to 
answer  all  contingencies  and  more  than  enough  for  any  one 
day's  or  one  week's  payments.     It  is  unquestionable  that  in 
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the  performance  of  their  duties  as  trustees  they  had  ft  right  to 
appoint  an  agent  to  do  some  portion  of  their  work,  and  it  is 
equally  undoubted  that  in  appointing  an  agent  they  were  not 
precluded  from  appointing  one  of  their  own  number.  On 
the  contrary,  it  would  seem  as  if  every  argument  which  might 
be  urged  in  favor  of  the  right  to  appoint  an  agent  generally, 
would  apply  with  greater  force  to  the  appointment  of  one  of 
their  own  number.  Here  in  about  two  j^ears  the  trustees  sold 
the  real  estate  which  has  been  sold  and  collected  quite  large 
sums  in  rents  and  made  payments  to  the  depositors  and  other- 
wise accounted  for  the  moneys  which  came  into  their  posses- 
sion, so  that  out  of  a  total  of  $262,000  only  $32,000  remained 
unaccounted  for  in  the  hands  of  Quinlan.  Payments  were 
being  made  from  time  to  time  by  Quinlan  during  this  whole 
period,  and  there  is  nothing  in  the  record  here  that  we  can  see 
from  which  the  inference  ought  to  be  drawn  tliat  there  was 
any  actionable  neglect  by  either  of  these  two  trustees  in  the 
performance  of  tlieir  trust. 

We  have  read  many  of  the  authorities  on  this  branch  of 
the  law.  They  are  numerous  and  the  courts  have  said  that  if 
the  trustee  unnecessarily  do  an  act  by  which  the  funds  are 
transferred  from  the  joint  possession  of  all  to  the  sole  posses- 
sion of  one,  the  trustee  who  does  this  unnecessary  act  must  be 
held  liable  for  the  due  application  of  the  fund  by  his  co-trus- 
tee. The  question  is  what  is  meant  by  the  word  "  unnecessa- 
rily," and  it  would  seem  to  be  that  an  act  is  unnecessary 
when  done  outside  §f  the  usual  course  of  business  pertaining 
to  the  subject.  In  Brmn  v.  Gillet  (115  N.  Y.  10)  the  funds 
were  turned  over  to  one  of  the  assignees  without  the  slightest 
necessity,  and  they  continued  in  the  possession  of  the  assignee 
with  the  knowledge  of  his  colleague  that  they  were  being 
used  in  his  private  business.  In  Gaaquoine  v.  Gasqiioine 
(1894,  1  Ch.  4Y0)  an  act  which  was  done  in  the  regular  course 
of  business  in  administering  the  property  was  held  not  to  be 
unnecessary,  and  the  trustee  was  held  not  liable  for  a  resulting 
loss  by  the  dishonesty  of  his  co-trustee.  Numerous  authori- 
ties are  cited  in  these  two  cases  upon  this  subject. 
SioKBLS— Vol.  C.         60 
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In  this  case  we  must  say  that  it  was  within  the  fair  meaning 
of  the  word  a  necessity ;  that  is,  it  was  an  usual,  proper  and 
ordinary  way  to  make  payments  to  these  700  odd  creditors 
under  the  circumstances  above  detailed,  through  the  hands  of 
one  who  was  acting  in  the  double  capacity  of  trustee  and 
receiver,  and  who  in  his  latter  character  had  all  the  data 
requisite  to  make  the  payments  and  to  obtain  accurate  informal 
tion  as  to  the  amount  of  the  indebtedness  in  eacli  case.  And 
we  do  not  thitik  it  was  necessary  for  eacli  trustee  to  attend 
and  sign  each  check  and  make  such  payment  instead  of  placing 
sums  from  time  to  time  in  the  hands  of  the  trustee-receiver 
and  permitting  him  to  make  the  payments. 

Altliough  these  general  views  lead  to  a  reversal  of  this 
judgment,  yet  we  desire  to  say  that  we  agree  with  the  General 
Term  that  the  $17,000  received  by  Quinlan  directly  from  the 
sale  of  some  portion  of  the  real  estate  was  a  sum  which  he 
had  the  right  to  collect  as  trustee,  and,  having  collected  it,  hia 
co-trustees,  under  the  circumstances  of  this  case,  were  not 
responsible  for  the  proper  distribution  of  such  fund  by  him. 
On  the  other  hand,  we  tliiuk  the  General  Term  and  the  referee 
h9ve  held  the  defendants  Develin  and  Lynch  to  a  liability  based 
upon  a  presumption  untrue  in  fact  witli  regard  to  the  item  of 
about  $18,000,  rents  received  by  the  appointed  agent  of  the 
trustees  and  paid  by  him  over  to  Quinlan.  They  have  held 
the  two  trustees  chargeable  with  this  sum  on  the  ground  that, 
as  this  agent  to  collect  the  rents  had  been  appointed  by  all  of 
the  trustees,  such  rents,  when  collected  l^jr  that  agent,  were 
legally  in  their  joint  possession,  and  that  when  the  agent  paid 
them  to  Quinlan  it  must  be  held  that  they  were  paid  by  the 
direction  of  Develin  and  Lynch,  and  hence  those  defendants 
are  liable  to  account  therefor.  We  do  not  think  that  this  is  a 
solid  ground  of  liability  in  this  case,  even  if  we  assumed  thejr 
would  be  liable  if  they  directed  the  payments.  Upon  a  ques- 
tion of  title,  the  moneys  as  soon  as  they  came  into  the  hands 
of  the  agent  became  the  property  of  the  trustees,  but  in .  thia 
case  it  is  not  a  question  of  title.  The  ground  of  liability  is 
personal  neglect,  and  it  niust  be  remembered  tliat  the  joint 
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appointment  of  the  agent  to  collect  the  rents  and  his  collec- 
tion of  them  did  not,  in  point  of  fact,  bring  those  moneys  into 
the  actual  possession  of  either  Develin  or  Lynch.  The  title 
was  in  all  three  trustees ;  the  actual  physical  possession  was  in 
the  agent ;  and  when  that  agent  paid  them  over  to  one  of  the 
trustees  without  in  fact  any  direction  from  either  of  the  others^ 
such  direction  ought  not  to  be  imputed  to  them  by  a  legal 
fiction  when  in  truth  it  was  not  given.  The  agent,  under  the 
circumstances  of  this  case,  might  naturally  pay  the  rents  over 
to  Qainlan,  because  the  latter  was  at  the  receiver's  office  in. 
the  discharge  of  his  duties  as  receiver  of  the  bank  at  a  known 
place  of  business,  and  where  the  agent  could  at  all  times  find 
him  to  make  payment,  and  where  the  business  of  the  trustees 
might  very  properly  have  been  conducted.  Under  those 
conditions  we  think  we  should  not  indulge  in  legal  con- 
clusions for  the  purpose  of  holding  the  trustees  to  an 
accountability  by  reason  of  implied  directions  by  them  when 
the  fact  of  such  directions  was  not  proved  and  did  not  exist. 

If  this  item  of  $18,000  were  added  to  the  $17,000  item 
deducted  by  the  General  Term,  the  total  of  these  two  sums 
would  be  greater  than  fhe  amount  which  the  referee  found 
had  not  been  accounted  for  out  of  the  whole  amount  that  had 
been  received  by  Quinlan,  and  so  there  would  be  nothing  due 
the  plaintiff  for  which  Develin  and  Lynch  could  be  held  liable. 

We  think,  upon  a  careful  deliberation  over  this  unusual  and 
exceptional  state  of  facts,  that  the  plaintiff  failed  to  make  out 
a  cause  of  action  for  negligence  against  the  defendants  Deve- 
lin and  Lynch;  and  while,  as  we  said  before,  the  rules 
governing  the  liability  of  trustees  should  be  strictly  main- 
tained, and  they  should  be  held  to  tlie  most  rigid  accounta- 
bility for  the  performance  of  all  their  duties  as  such,  yet  in 
all  cases  the  true  question  is,  taking  into  consideration  all  the 
facts  and  circumstances,  has  the  trustee  employed  such  pru- 
dence and  diligence  in  the  discharge  of  his  duties  as  in  general 
men  of  average  prudence  and  discretion  would  under  like 
circumstances  employ  in  their  own  affairs,  and  in  determining 
the  proper  answer  to  be  given  to  that  question  we  are  to  look 
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at  the  facts  as  they  exist  at  the  time  of  their  occurrence,  not 
aided  or  enlightened  by  those  which  subsequently  take  place 
by  reason  of  which  the  loss  has  occurred. 

Judged  by  that  standard  we  think  the  conclusions  of  law  of 
the  referee  holding  these  defendants  Develin  and  Lynch  liable 
are  erroneous,  and  the  judgment  as  to  them  should,  therefore, 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 


M.   Wallace  Clarke,   Appellant,  v.  Eliza    W.    Clarke, 
Individually,  etc.,  Bespondent. 

C.  died  leaving  a  wiU  by  the  terms  of  which  he  devised  to  his  widow  the 
use  of  his  "  homestead  premises/'  the  only  real  estate  left  by  him,  during 
her  life,  and  the  remainder  to  the  testator's  legal  heirs.  The  will  directed 
that  the  taxes  and  repairs  on  the  premises  should  be  paid  by  the  executor 
from  the  general  estate  in  his  hands  ' '  without  burden  or  charge  "  upon  an 
annuity  also  given  the  widow.  It  was  further  provided  that  in  case 
the  widow  '*  should  rent  the  whole  or  any  part  of  said  homestead  she 
shall  pay  a  part  of  the  taxes  *  *  *  proportionate  to  the  part  so 
rented,"  and  that  the  executor,  on  paying  such  taxes  as  she  should  pay, 
might  retain  the  same  out  of  the  annuity.  The  general  estate  became 
exhausted,  and  thereafter  the  taxes  and  annuity  were  not  paid.  The 
property  was  sold  for  unpaid  taxes  and  was  redeemed  by  plaintiff,  one 
of  the  remaindermen.  In  an  action  to  compel  payment  of  the  taxes  by 
the  widow,  or  the  appointment  of  a  receiver  to  rent  the  premises  and  apply 
the  rents  and  profits  to  such  payment,  held,  that  the  intent  of  the  testator 
was  that  the  general  estate  should  bear  the  burden  of  the  expenses  con- 
nected with  the  maintenance  of  the  life  estate,  and  that  in  no  event, 
save  in  that  specified,  t.  «.,  a  rental  by  the  widow,  should  her  life  estate 
be  charged  with  the  taxes;  and  so,  that  it  was  the  duty  of  the  remainder- 
men to  pay  the  same. 

Woodtoard  v.  James  (115  N.  Y.  846),  distinguished. 

(Argued  March  15,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  23,  1894,  which  aflQrmed  a  judgment 
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in  favor  of  defendant  entered  upon  an  order  dismissing  the 
complaint  on  trial  at  Special  Term. 

This  action  was  brought  for  a  construction  of  the  will  of 
David  Clarke,  deceased,  and  for  the  appointment  of  a  receiver 
of  certain  premises  in  which  defendant  has  a  life  estate  under 
said  will,  for  the  purpose  of  renting  the  same  and  paying 
taxes  out  of  the  rents. 

The  facts  and  portions  of  said  will,  so  far  as  material,  are 
stated  in  the  opinion. 

W.  T,  Dunmore  for  appellant.  As  between  the  life  tenant 
and  the  remainderman  the  former  should  pay  the  taxes.  {In 
re  Albertaon,  113  N.  Y.  434,  438 ;  Gerard's  Titles  to  Real 
Estate  [2d  ed.],  153,  154;  Sidenherg  v.  Ely,  90  N.  Y.  257; 
2  Washb.  on  Real  Prop.  97 ;  StiUwdl  v.  Dc/ugherty,  2  Bradf . 
317;  Lawrence  v.  Holden,  3  id.  142;  BidweU  v.  Chreen- 
shieU,  2  Abb.  [N.  C]  427;  2  Perry  on  Trusts,  §  554 ;  Hill 
on  Trustees  [4th  Am.  ed.],  395 ;  Odston  v.  Shields,  16  Hun, 
143 ;  Lea/venworth  v.  Cooney,  48  Barb.  570 ;  De  Witt  v. 
Cooper,  18  Hun,  69 ;  In  re  Miller,  1  Tuck.  346 ;  Houee  v. 
House,  10  Paige,  158.)  The  fact  that  testator  directed  that 
the  taxes  upon  the  property  conveyed  for  life  should  be  paid 
out  of  another  fund,  is  no  evidence  of  an  intention  to  relieve 
the  life  tenant  of  said  taxes  after  that  fund  is  exhausted,  or 
upon  its  proving  insufBcient.  (  Woodward  v.  James,  115  N. 
Y.  346 ;  BidweU  v.  Oreenshield,  2  Abb.  [N.  C]  427 ;  WhiU 
son  V.  Whitson,  53  N.  Y.  479.)  To  sustain  a  construction  in 
a  will  whereby  capital  is  impaired  in  the  payment  of  taxes^ 
expenses  and  interest,  the  direction  should  be  unequivocal  and 
unmistakable.  (  Woodward  v.  James,  115  N.  Y.  346,  360 ; 
In  re  Albertson,  113  id.  434,  440  ;  Stillwell  v.  Dougherty,  2 
Bradf.  317;  Lawrence  v.  Holden,  3  id.  142;  De  Witt  v. 
Cooper,  18  Hun,  69.)  No  trust  was  created  by  the  will,  and 
no  title  to  the  real  estate  vested  in  the  trustee.  Hence  no 
power  to  raise  money  as  trustee  for  payment  of  taxes  is  given 
by  the  will.  {Clift  v.  Moses,  116  K  Y.  144;  CKamherlavn 
V.  Taylor,  106  id.  185 ;  Weeks  v.  ComweU,  104  id.  325.)    To 
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hold  that  the  life  tenant  is  not  liable  for  the  taxes  is  inequita- 
ble and  would  probably  result  in  the  property  being  wasted 
by  tax  sales.  (Laws  of  1867,  chap.  361 ;  Laws  of  1881,  chap. 
640.)  The  remedy  of  the  remaindermen  in  case  of  failure  of 
the  tenant  to  keep  down  the  taxes  upon  real  property  in 
possession  of  the  life  tenant  is  by  an  action  to  compel  the  life 
tenant  to  do  so,  and  in  case  of  faihire  to  have  a  receiver 
appointed  of  the  property.  {Sid^nberg  v.  Ely^  90  N.  Y. 
257 ;  Code  Civ.  Pro.  §§  217,  713 ;  Hollenheck  v.  DonneU,  94 
N.  Y.  342.)  The  plaintiff  has  a  right  to  maintain  this  action 
not  only  in  his  own  behalf  but  in  behalf  of  others  similarly 
situated,  or  who  have  an  interest  in  common  with  him. 
(Code  Civ.  Pro.  §§  448,  498,  499 ;  Famham  v.  Barnum,  2 
How.  [K  S.]  396;  McKemie  v.  LAvioureux^  11  Barb. 
516 ;  Towner  v.  Tooley,  38  id.  598 ;  Hammond  v.  //.  R.  L 
Co,,  20  id.  878 ;  Jmiea  v.  FiUh,  3  Bosw.  63  ;  Kerr  v.  Blod- 
yett,  48  N.  Y.  62 ;  Pouty  v.  Jf.  S,  cfe  M.  L  li.  R,  Co,,  4  T. 
&  C.  230  ;  Thompson  v.  Brown,  4  Johns.  Ch.  619  ;  Ross  v. 
Crary,  1  Paige,  416 ;  HaUett  v.  HaUett,  2  id.  15 ;  Petrie  v. 
Lansing,  66  Barb.  357.) 

Chas.  W,  Williams  for  respondent.  The  appointment  of 
a  receiver  is  not  a  matter  of  right,  but  of  discretion.  The 
trial  court  in  refusing  such  appointment  exercised  such  a  dis- 
cretion, which,  upon  all  the  facts,  was  approved  by  the  Gen- 
eral Term,  and  its  decision  is'  not  reviewable  here.  (3 
Pom.  Eq.  Juris.  §  1331 ;  Code  Civ.  Pro.  §  713 ;  SaUoy 
V.  Leaver,  L.  E.  [9  Eq.]  25;  chap.  315,  Laws  of  1894; 
Morse  v.  Smith,  42  N.  Y.  S.  E.  168, 170.)  The  life  estate  of 
the  widow  is  not  chargeable  with  the  taxes  assessed  during  its 
continuance.  {Mosley  v.  Marshall,  22  N.  Y.  202 ;  Thomas 
V.  Evans,  105  id.  612;  Gilbert  v.  Taylor,  76  Hun,  93; 
Moore  v.  Alden,  80  Maine,  306 ;  Thurher  v.  Chafnbers^  66 
N.  Y.  42;  Phillip  V.  Phillip,  112  id.  197-205;  4  E.  S. 
[8th  ed.]  2461,  §  2;  Besson  v.  W.  S,  R.  R.  Co.,  148  K  Y. 
128 ;  Va/ttderpool  v.  Loew,  7  id.  304 ;  In  re  Vowers,  113  id. 
569 ;  In  re  French,  13  K  Y.  S.  E.  759 ;  Phillips  v.  Davies, 


1895.]  Clakke  v.  Cla«ke.  479 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

92  K  Y.  199,  208 ;  Biker  v.  Comwell,  22  N.  Y.  S.  R.  152, 
156;  Weeks  v.  Ccyrnwell,  104  K  Y.  337.)  The  widow's 
annuity  is  a  preferred  claun  and  a  charge  upon  the  real  estate, 
and  consequently  is  superior  to  the  title  of  the  plaintiff. 
{limit  V.  Hmji,  85  N.  Y.  142 ;  Taenhartw,  Broion,  1  Edw.  Ch. 
411 ;  Bowe  v.  Lansing^  53  Ilun,  210,  212 ;  Ex  parte  McCoinh^ 
4  Bradf.  151 ;  In  re  Chancey,  119  N.  Y.  77,  84 ;  Whitney  v. 
Munro^  4  Barb.  Ch.  5 ;  Stimson  v.  Vrownan^  99  N.  Y.  74 ; 
In  re  Jarnes^  80  Ilun,  372 ;  In  re  Me  Kay  ^  5  Misc.  Rep.  123- 
126  ;  Moore  v.  Alden^  80  Maine,  301 ;  Towle  v.  Swasey^  106 
Mass.  100 ;  Wright  v.  CalUndar,  2  DeG.,  M.  &  G.  652  ; 
Nutter  V.  Vickery^  64  Maine,  490-497 ;  Roper  on  Legacies, 
433;  Starr  v.  Starr,  43  N.  Y.  S.  R.  556;  Scojield  v. 
Adams,  12  Hun,  366 ;  Pittman  v.  Johnson,  35  id.  41 ; 
Bliven  v.  Seymour,  88  N.  Y.  470;  In  re  Dols,  4  Redf. 
511;  Bowden  v.  Jenks,  140  Mass.  562;  Williamson  v. 
Williamson,  6  Paige,  298,  304 ;  Wood  v.  NesUt,  62  Hun, 
455;  In  re  Mahan,  32  id.  73;  Shutters  v.  Johnston,  38 
Barb.  80 ;  In  re  Kick,  11  N.  Y.  S.  R.  628 ;  B.  C.  Church 
V.  Wachter,  42  Barb.  43 ;  Flannigan  v.  Flannigan,  8  Abb. 
[N.  C]  413;  /S;^^J«r^  v.  Chimhers,  2  Sandf.  Ch.  382,  434; 
Scott  V.  Stebbins,  91  N.  Y.  611 ;  7>a^  v.  7>a^,  15  Barb. 
505.)  There  is  a  defect  of  proper  parties.  (Code  Civ.  Pro. 
§§  446,  451 ;  Bear  v.  A.  B,  T,  Co.,  36  Hun,  400 ;  Moulton 
V.  Cornish,  138  N.  Y.  136 ;  Brainerd  v.  Bertram,  5  Abb. 
[N.  C]  102;  Pierson  v.  Gillespie,  21  N.  Y.  S.  R.  55;  51 
Hun,  638  ;  Kirk  v.  Young,  2  Abb.  Pr.  453 ;  Mahr  v.  N,  U. 
F,  Ins.  Soc,  127  N.  Y.  459 ;  Baurngrass  v.  Briekell,  7  N. 
Y.  S.  R.  685 ;  Petrie  v.  P<?^r/^,  7  Lans.  90 ;  Gueli  v.  Leni- 
han,  29  N.  Y.  S.  R.  294 ;  Power  v.  Cassidy,  79  N.  Y.  603 ; 
Moore  v.  liegeman,  6  Hun,  290 ;  Uallett  v.  Ilallett,  2  Paige, 
15 ;  Galusha  v.  Galusha,  138  N.  Y.  281 ;  Lazarus  v.  J!f.  i?. 
7?.  <7o.,  69  Hun,  191 ;  P(?7i^'  v.  N.  T.,  Z.  ^.  <&  W.  B.  B. 
Co.,  72  id.  384.) 

Gray,  J.     It  was  held  below  in  this  case  that  the  defend- 
ant, as  the  life  tenant  of  certain  premises,  consisting  of  a  house 
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and  lot  in  the  city  of  Rochester,  was  not,  as  between  herself 
and  the  heirs  of  the  testator,  who  were  remaindermen,  charge- 
able with  the  taxes  upon  that  property  and  that  the  rents  and 
profits  thereof  could  not  be  conipulsorily  applied  for  that  pur- 
pose. The  testator,  David  Clarke,  died  in  1874,  leaving  a 
will  upon  which  letters  testamentary  \vere  issued  to  the  execu- 
tor named  therein.  The  executor  was  subsequently  removed 
from  his  office  and  then  letters  of  administration  with  the 
will  annexed  were  granted  to  this  defendant,  who  was  the 
testator's  widow.  The  will  devised  to  the  widow  "  the  use 
during  her  life  of  said  homestead  premises;"  and  it  was 
therein  directed  that  the  taxes,'  repairs,  etc.,  should  be  paid  by 
.the  executor  from  the  general  estate  in  his  hands  "  and  with- 
out burden  or  charge  from  the  annuity,"  which  was  given  to 
her  by  subsequent  provisions  of  the  will.  It  was  also,  further, 
therein  directed,  that,  in  case  his  wife  "  should  rent  the  whole 
or  any  part  of  said  homestead,  slie  shall  pay  a  part  of  the 
taxes,  etc.,  proportionate  to  the  part  so  rented."  The  execu- 
tor on  paying  such  taxes,  etc.,  which  the  wife  should  pay,  in 
that  case,  might  retain  such  payment  out  of  the  wife's 
annuity.  The  testator  gave  to  his  widow  an  annuity  of  $400, 
besides  a  small  sum  of  money  outright.  The  residue  of  the 
testator's  estate,  after  certain  bequests  which  were  to  be  paid 
after  the  widow's  death,  was  given  to  his  executors,  with 
power  to  sell  and  make  distribution  among  his  legal  heirs. 
The  general  estate  became  exhausted  and  then  the  taxes  ceased 
to  be  paid.  The  widow's  annuity  also,  as  it  seems,  was  not 
paid  for  several  years.  The  property  had  been  sold  for  unpaid 
taxes  and  had  been  redeemed  by  the  plaintiff ;  who  was  one  of 
the  testator's  heira  at  law  and  who  now  seeks  by  this  action  to 
compel  the  payment  of  the  taxes  imposed  upon  the  life  estate 
by  the  widow,  or,  through  a  receiver  to  be  appointed  thereof, 
an  application  of  its  rents  and  profits  thereto. 

In  the  consideration  of  this  will,  with  reference  to  the  ques- 
tion raised  by  the  appellant,  we  are  to  be  guided  by  what  may 
be  apparent  as  the  testator's  intention.  Any  general  rule, 
which  has  been  established  by  the  courts  with  reference  to  the 
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construction  of  testamentary  provisions,  must  give  way  to  an 
evident  intention  to  the  contrary.  So,  here,  though  by  the 
general  rule  the  life  tenant,  as  between  herself  and  the 
remaindermen,  would  be  bound  to  pay  the  taxes  imposed,  it  is 
sufficiently  clear,  upon  a  consideration  of  the  several  provisions 
which  the  testator  has  made  in  his  will,  that  he  intended  no 
such  liability  ever  to  rest  upon  his  widow.  The  negation  of 
any  such  idea  on  his  part,  appearing  at  first  in  the  direction 
with  respect  to  the  payment  of  the  taxes  by  the  executor  from 
the  general  estate,  is  made  certain  by  the  subsequent  clause 
which  provides  for  a  case  when  the  wife  should  pay  the  taxes, 
viz. :  if  she  should  rent  the  property.  This  direction  for  her 
to  pay  the  taxes  in  a  particular  event  seems,  logically,  to 
exclude  the  obligation  for  her  to  pay  them  in  any  other  event. 
The  scheme  of  the  will  seems  to  be  that  the  general  estate 
should  bear  the  burden  of  the  expenses  connected  with  the 
maintenance  of  the  life  estate,  which  was  the  only  real  prop- 
erty left  by  the  testator ;  and  whether  the  testator  did  or  did 
not  suppose  that  it  would  be  at  all  times  sufficient  for  that 
purpose,  and  for  the  purpose  of  paying  the  bequests  and 
annuities,  is  not  shown  and  is  not  very  material  in  view  of  such 
express  provisions  as  we  find.  Upon  the  cessation  of  the  life 
estate  in  the  realty,  by  the  death,  or  re-marriage,  of  the  widow, 
as  the  case  might  be,  that,  as  well  as  what  might  exist  of  other 
property,  was  given  to  the  legal  heirs  of  the  testator.  The 
legal  effect  was  to  vest  in  those  persons,  answering  the  descrip- 
tion of  testator's  legal  heir§,  the  title  to  the  realty,  subject 
only  to  the  life  estate  of  the  widow.  Possessing  that  interest, 
it  was  the  duty  of  the  testator's  heirs,  in  view  of  the  positive 
direction  in  his  will  with  respect  to  the  life  estate,  in  their 
own  interests,  to  keep  down  the  taxes.  This  case  differs 
from  that  of  Woodward  v.  Jame9  (115  N.  Y.  346),  upon  which 
the  appellant  places  great  reliance.  In  that  case  we  do  not  find 
that  clear  negation  of  any  liability  resting  upon  the  widow,  in 
the  contingency  that  the  general  estate  might  prove  insufficient 
to  pay  the  taxes,  which  we  think  exists  in  the  present  case.  As 
Judge  Finch  said  in  the  case  cited :  "  The  language  of  the 
SioKELS — Vol.  C.        61 
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will,  freeing  her  half  from  any  deductions,  was  used  in  con- 
nection with  the  provision  imposing  the  burden  on  the  other 
half  and  without  reference  to  an  emergency  which  the  tes- 
tator did  not  contemplate  and  for  which,  therefore,  he  did  not 
provide."  In  the  James  will  the  income  from  the  estate  was 
divided,  one-half  to  the  widow  and  the  other  half  to  the  tes- 
tator's heirs,  after  first  discharging  from  their  half  all  taxes, 
assessments  and  charges  against  the  testator's  estate.  When 
it  was  found  that  half  the  income  was  insufficient  to  discharge 
those  obligations  of  the  estate,  the  question  arose  as  to  whether 
the  widow's  half  of  the  income  might  be  resorted  to  to  pay 
the  deficiency ;  or  whether  the  carpus  of  the  estate  should  be 
drawn  upon.  The  inference  could  be  indulged  in  that  case  of 
a  contingency  not  anticipated  by  the  testator,  and  the  con- 
struction, not  in  apparent  violation  of  any  intention  of  the 
testator,  was  adopted,  that,  rather  than  resort  to  the  corpus  of 
the  estate,  the  widow's  income  should  be  applicable.  But 
here  a  construction  upon  similar  lines  must  violate  what,  as  I 
have  endeavored  to  show,  was  the  clear  intention  of  the  tes- 
tator that  in  no  event  save  one  should  the  life  estate  be  charge- 
able with  taxes,  etc. 

These  views  are  in  harmony  with  those  expressed  upon  this 
question  by  Mr.  Justice  Bradley,  in  his  opinion  at  the  Special 
Term,  and  lead  to  the  conclusion  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Thb  CriY  OF  Schenectady,   Appellant,  i).   Cathamkb   A. 
FuBMAN  et  al.,  as  Executors,  etc..  Respondents. 

A  dty  has  no  power  to  take  and  appropriate  the  natural  and  permanent 
hanks  of  a  non-navigahle  stream  within  the  municipality  without  paying 
to  the  owner  compensation  therefor. 

Plaintiff's  common  council  passed  certain  resolutions  declaring  that 
obstructions  and  deposits  existed  in  M.  creek,  a  non-nayigable  stream, 
not  a  public  highway,  running  through  the  lands  of  F.,  defendants' 
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testator,  within  the  city  limits,  which  obstructions  caused  stagnant 
water  to  accumulate  detrimental  to  health,  etc.,  and  requiring  the  same  to 
be  removed  at  the  expense  of  the  owners  or  occupants.  The  resolutions 
contained  a  description  of  the  width  and  depth  of  the  creek,  which 
was  declared  to  be  its  natural  and  normal  channel  and  grade,  and 
all  matter  lying  in  the  creek  above  such  grade  and  channel  to  be 
obstructions  and  deposits.  After  the  adoption  of  the  resolution  F. 
cleaned  out  the  portion  of  the  creek  flowing  through  his  lands  to  its 
natural  and  normal  bed  and  banks.  Thereafter  plaintiff's  superin- 
tendent of  streets  entered,  cut  down  the  banks  and  trees  growing  thereon, 
and  widened  the  natural  channel.  EM,  that  an  action  was  not  main- 
tainable to  recover  the  expenses  so  incurred;  that  the  work  done  by 
F.  was  all  that  the  common  council  had  power  to  require. 
Reported  below,  78  Hun,  87. 

(Argued  March  18.  1895  ;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  8,  1894,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

S.  W.  Jaeksofi  for  appellant.  The  resolution  of  April  16, 
1889,  by  the  confirmation  thereof,  is  conclusive  in  this  action 
as  to  all  the  facts  therein  stated  and  adjudged.  They  are  res 
judicata.  {In  re  De  PeysteVj  80  N.  Y.  572 ;  In  re  Arngter- 
da/nij  126  id.  164  ;  Supra,  v.  Briggs^  2  Den.  33 ;  Van  Wormer 
V.  Mayor ^  etc.,  15  Wend.  263;  Demarest  v.  Darg,  32  N".  T. 
290 ;  Smith  v.  Jlemstreetj  54  id.  644 ;  White  v.  Coataworth^ 
2Seld.  139;  Gates  v.  Preston,  41  K  T.  113;  Colton  v. 
Beardsley,  38  Barb.  29-39  ;  Merewood  v.  New  York,  6  How. 
Pr.  386-388;  Wimcke  v.  N.  Y.  C.  c&  H.  R.  R.  R.  Co.,  133 
N.  Y.  656 ;  Bumstead  v.  Reed,  31  Barb.  661  •  Roderigas  v. 
E.  R.  S.  Inst,  63  N.  Y.  464 ;  Porter  v.  Perry,  29  id.  106.) 
The  exercise  of  the  police  power  of  a  municipal  corporation 
for  the  abatement  of  a  nuisance  at  the  expense  of  the  owner 
of  the  land  where  it  exists,  is  not  limited  to  nuisances  created 
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or  maintained  by  such  owner.  (  Vill.  of  Carthage  v.  I^red- 
ericks,  122  N.  T.  268 ;  Wenzlich  v.  McCotter,  87  id.  127.) 
Every  citizen  holds  liis  property  subject  to  the  proper  exercise 
of  this  police  power,  either  by  the  state  directly  or  by  munic- 
ipal corporations  to  which  the  state  may  delegate  it.  Laws 
of  this  character,  though  they  may  disturb  the  enjoyment  of 
individual  rights,  are  not  unconstitutional,  though  no  provision 
is  made  for  compensation  for  such  disturbances.  ( VilL  of 
Carthage  v.  Frederick^  122  N.  Y.  268;  Hart  y.  City  of 
Alhany^  9  Wend.  593 ;  Mayor^  etc.^  v.  Williams^  15  N.  Y. 
502 ;  Lawton  v.  Steele^  119  id.  226 ;  Coates  v.  Mayor ^  etc.^  7 
Cow.  585  ;  Cornm,  v.  Alger,  7  Cush.  84 ;  Watertown  v.  Mayo, 
109  Mass.  315.)  "  Due  process  of  law  "  is  a  due  course  of 
legal  proceedings  adapted  to  the  nature  of  the  case,  in  which 
the  citizen  has  an  opportunity  to  be  heard,  and  to  enforce  and 
protect  his  rights.  {Stuart  v.  Palrner,  74  N.  Y.  191 ;  Parker 
&  Worthington  on  Public  Health  &  Safety,  §  248 ;  People  v. 
Board  of  Health,  58  Uun,  599 ;  Damson  v.  City  of  Neu) 
Orleans,  96  U.  S.  97.) 

Robert «/.  Landon  for  respondent.  The  resolution  of  April 
sixteenth  was  not  complied  with  by  the  common  council,  and 
the  common  council  did  not  give  notice  of  a  hearing  upon  the 
amendment,  and  did  not,  after  a  hearing,  again  consider  the 
amendment  and  confirm  or  modify  it.  No  foundation,  there- 
fore, has  been  laid  for  defendant's  liability.  (61  Hun,  171- 
174 ;  Sharp  v.  Speir,  4  Hilt.  76 ;  In  re  Douglass,  46  N. 
Y.  42 ;  In  re  City  of  Buffalo,  78  id.  362 ;  In  re  Anderson, 
60  id.  457 ;  Osterhout  v.  Rigney,  98  id.  222-234 ;  Kamp  v. 
Ka/mp,  59  id.  212;  Schenck  v.  Mayor,  etc,,  69  id.  444; 
Rockwell  V.  Carpenter,  25  Hun,  529 ;  Adams  v.  Ash,  46  id. 
105 ;  Ashton  v.  City  of  Rochester,  60  id.  372.)  The  charter 
power  to  establish  and  define  the  boundaries  and  grade  of  the 
creek  is  independent  of  the  power  by  resolution  to  direct  and 
require  the  removal  of  deposits,  and  it  is  only  as  to  the  latter 
power  that  an  opportunity  to  be  heard  is  afforded.  The 
establishment  of  the  boundaries  and  grade  is,  therefore,  with- 
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ont  due  process  of  law  and  void.  (Tripler  v.  Mayor^  etc.^ 
125  N.  Y.  617 ;  Stv^rt  v.  Palmer,  74  id.  183 ;  Remsen  v. 
Wheder,  105  id.  573,  579 ;  Li  re  U.  E\  li,  li.  Co.,  112  id. 
61,  75.)  The  common  council  had  no  power  to  adjudge  as  it 
did  that  "  all  earth  and  other  matter  lying  in  and  above  such 
grade  and  channel  as  so  described  are  obstructions  and  deposits 
in  said  stream."  {In  re  Lange,  85  N.  Y.  307 ;  McLean  v. 
Jephson,  123  id.  142 ;  Li  re  Walker,  136  id.  29 ;  BeardsUe  v. 
Dolge,  143  id.  160.)  If  plaintiff  insists  that  the  confirmation 
on  April  twenty-third  made  all  matters  contained  in  the  reso- 
lution of  April  sixteenth  re^  adjvdicata,  a  sufficient  answer 
is  tliat  the  city  did  not  comply  with  that  resolution.  {In  re 
Lange,  85  N.  Y.  310.)  The  city,  in  carrying  out  the  resolu- 
tion and  while  acting  within  the  resolution,  widened  the 
stream.  The  charter  expressly  restricts  the  power  of  the 
common  council  in  the  premises  by  these  words :  "  Provided, 
however,  tliat  none  of  the  rights  of  any  of  the  owners  of  land 
bounded  or  abutting  upon  such  watercourses  or  streams,  shall 
be  impaired  or  affected  by  this  act."  (Laws  of  1877,  chap. 
146,  §  2 ;  Sha/rp  v.  Johnson,  4  Hill,  92.)  The  scheme  of 
determining  the  boundaries  and  grade  of  natural  watercourses 
and  directing  and  requiring  the  removal  of  obstructions, 
deposits  and  encroachments  provided  by  the  charter, 
whether  taken  in  its  separate  parts  or  as  an  entirety,  is 
unconstitutional,  in  that  it  is  a  taking  of  private  property 
without  due  process  of  law,  and  without  just  compensation. 
{People  V.  Piatt,  17  Johns.  195  ;  Smith  v.  City  of  Rochester, 
92  N.  Y.  463 ;  Clinton  v.  Myers,  46  id.  511 ;  Bullard  v.  S. 
V.  M,  Co.,  77  id.  525 ;  Sage  v.  City  of  Brooklyn,  89  id.  189, 
195,  196  ;  Gardner  v.  City  of  Newburgh,  2  Johns.  Ch.  162 ; 
People  V.  Haines,  49  N.  Y.  587 ;  61  Hun,  177.)  The  charter 
provisions  for  the  collection  of  the  cost  and  expense  are  uncon- 
stitutional in  that  they  do  not  provide  for  a  hearing  of  the  lot 
owner.  {Stuart  v.  Palmer,  74  N.  Y.  183 ;  Remsen  v. 
Wheeler,  105  id.  573 ;  In  re  McPhearson,  104  id.  306,  321 ; 
In  re  U.  E.  R.  R.  Co.,  112  id.  61,  75 ;  PeopU  v.  O'Brien, 
111  id.   1,  62;   McLaughlin  v.  MilUr,  124  id.  510,  517; 
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Davidson  v.  City  of  New  Orleans^  96  U.  S.  97 ;  Eager  v. 
Reclamation  Dist^  111  id.  701 ;  Kentucky  Tax  Cages^  115 
id.  321;  Dent  v.  West  Virginia^  129  id.  114.)  The  charter 
scheme  upon  which  this  suit  depends  is  unconstitutional  and 
void,  for  the  reason  that  by  it  the  cost  of  the  work  is  made  a 
personal  charge  to  the  extent  that  the  lot  owner  is  possessed 
of  goods  and  chattels,  instead  of  a  charge  upon  the  land. 
{Davidson  v.  City  of  iVW  Orleans^  96  U.  S.  106.) 

Haiqht,  J.  This  action  was  brought  to  recover  the 
expenses  incurred  by  the  plaintijBE  in  removing  certain  alleged 
obstructions  and  deposits  from  Mill  creek  where  it  runs 
through  the  lands  of  the  defendants'  testator.  Mill  creek  ia 
a  non-navigable,  natural  watercourse,  not  a  public  high- 
way, running  through  the  plaintifPs  boundaries.  On  the 
16th  day  of  April,  1889,  the  plaintiff's  common  council 
adopted  a  series  of  resolutions  in  and  by  which  they  declared 
that  obstructions  and  deposits  existed  in  Mill  creek  running 
through  the  defendants'  testator's  lands  and  that  such  obstruc- 
tions and  deposits  caused  large  bodies  of  stagnant  water  to 
accumulate  detrimental  to  health,  the  removal  of  which  wa» 
proper  and  necessary  and  that  such  removals  should  be  made 
at  the  expense  of  the  owners  or  occupants  of  the  lots  adjoin- 
ing that  portion  of  the  creek.  The  resolution  then  proceeded 
to  describe  the  width  and  depth  of  the  creek  and  concluded 
by  adjudging  the  description  so  given  to  constitute  the  natural 
and  normal  channel  and  grade  of  the  creek,  and  that  all  earth 
and  other  matter  lying  in  and  above  such  grade  and  channel, 
as  described,  to  be  obstructions  and  deposits  in  the  stream. 
The  description,  however,  does  not  locate  the  center  line  of 
the  stream  or  the  banks  thereof  farther  than  to  specify  the 
width  of  the  channel.  The  five  days'  notice  required  by  the 
charter  of  the  final  adoption  of  these  resolutions  was  then 
given  and  on  the  23rd  day  of  April  they  were  ratified  and 
confirmed.  Subsequently,  and  on  the  7th  day  of  May,  1889, 
the  common  council  adopted  another  resolution  amending 
that  adopted  on  the  16th  and  confirmed  on  the  23d,  by 
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reducing  the  width  of  the  stream  and  changing  the  slopes  of 
the  banks.  Thereafter  and  in  August,  1889,  the  plaintiff's 
superintendent  of  streets  entered  Mill  creek  where  it  flows 
through  defendants'  premises,  cut  down  banks  and  widened 
the  natural  channel  of  the  stream,  excavating  the  earth  there- 
from, and  in  so  doing  cut  several  trees  growing  on  the  banks 
thereof  and  dug  out  the  stumps,  making  a  new  channel  for 
the  creek.  Can  the  plaintiff  recover  for  the  expenses  incurred 
in  doing  this  work  ? 

The  trial  court  has  found  as  a  fact  that  after  the  adoption 
of  the  resolutions  alluded  to  and  during  the  month  of  July, 
1889,  and  before  the  plaintiff's  superintendent  entered  upon 
the  excavation  of  the  creek,  the  defendants'  testator  cleaned 
out  the  creek  where  it  flowed  through  his  lands  from  bank  to 
bank  to  the  hard  pan  thereof,  and  to  the  natural  and  normal 
bed  and  banks  of  the  stream.  These  findings  are  based  upon 
the  testimony  of  the  witness  McGowan  whose  statement  we 
do  not  understand  to  be  controverted.  To  our  minds  these 
findings  dispose  of  the  plaintiff's  case,  for,  assuming  the 
resolutions  of  the  plaintiff's  common  council  to  be  regular, 
these  findings  show  a  compliance  therewith  on  the  part  of  the 
defendants'  testator.  He  caused  the  channel  of  the  creek  to 
be  cleaned  to  the  natural  and  normal  banks  and  bed  thereof. 
This  is  all  that  the  common  council  had  the  power  to  require. 
If  by  its  resolutions  it  required  more  tliey  were  unauthorized 
and  void,  for  the  city  had  no  right  or  power  to  take  and 
appropriate  his  lands  along  the  natural  and  permanent  banks 
of  the  stream  without  rendering  him  compensation  therefor 
either  under  the  Constitution  or  the  statutes.  This  question 
was  fully  discussed  by  Learned,  P.  J.,  when  this  case  was 
first  considered  in  the  General  Term.  (61  Hun,  171.)  We 
fully  approve  of  the  views  then  expressed  with  reference  to 
this  branch  of  the  case. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Henry  A.  Buck  et  al.,  as  Administrators,  etc.,  Eespondents, 
V.  William  S.  Alley  et  al..  Appellants. 

The  provision  of  the  Limited  Partnership  Act  (1  R.  S.  766,  §  13,  as 
amended  by  chap.  476,  Laws  of  1862),  which  requires  that  the  business 
of  such  a  partnership  shall  be  conducted  under  a  firm  name  in  which  the 
names  of  the  general  partners  only  shall  be  inserted,  but  provides  that 
where  there  are  one  or  more  general  partners  the  firm  name  may  consist 
of  one  or  more  with  or  without  the  addition  of  the  words  "  and  Com- 
pany ''or  "  &  Co.,"  does  not  authorize  the  use  of  those  words  to  repre- 
sent the  special  partner  where  there  is  but  one  general  partner. 

The  use  of  those  words,  however,  in  such  a  case  does  not  make  the  special 
partner  liable  as  general  partner ;  that  penalty,  so  far  as  the  firm  name 
is  concerned,  is  afilxcd  only  where  the  name  of  the  special  partner  is 
used  therein  with  his  privity. 

(Argued  March  19,  1895 ;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  16,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiflFs  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit  without  a  jury. 

This  was  an  action  upon  a  promissory  note  given  by  the 
firm,  doing  business  under  the  name  of  W.  S.  Alley  &  Co.,  to 
Elisha  A.  Buck,  plaintiffs'  intestate.  Said  firm  consisted  of 
W.  S.  Alley,  as  general  partner,  Ferdinand  T.  Hopkins  and 
Thomas  11.  Thomas,  as  special  partners.  The  execution  of 
the  note  by  Alley  in  the  name  of  the  firm  was  admitted.  All 
of  the  partners  were  made  parties  defendant,  but  only  the 
special  partners  were  served  with  process  and  appeared  in  tlie 
action.  They  were  sought  to  be  made  liable  as  general  part- 
ners, because  of  the  use  of  the  "  &  Co."  in  the  firm  name. 

Austin  Abbott  for  appellants.  The  statute  expressly  per- 
mits the  use  in  the  firm  name  of  the  name  of  the  general  part- 
ner with  the  addition  of  the  words  "  &  Co."  (Laws  of  1866, 
chap.  661,  §  13.)  The  firm  name  of  ''  W.  S.  Alley  &  Co."  is 
the  proper  mode  of  designation  of  this  firm,  which  contained 
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but  one  general  partner.  {Zimmerman  v.  Erhard^  83  N.  Y. 
74 ;  Pars,  on  Cont.  [4th  ed.]  413,  §  98 ;  Oliphant  v.  Mathews^ 
16  Barb.  608  ;  N,  Bank  v.  Ingrahdm,  58  id.  290 ;  Lindley  on 
Part.  182 ;  Etiieridge  v.  Binney,  9  Pick.  272.)  It  is  not  the 
policy  of  the  law  to  charge  special  partners  for  technical 
deviations  from  the  requirement  of  the  statute  which  do  not 
affect  the  rights  of  creditors.  {M,  Co.  v.  Laimheer^  108  N. 
Y.  578 ;  Bowen  v.  ArgcM^  24  Wend.  495.)  The  tendency  of 
recent  legislation  is  against  the  contention  of  the  plaintiffs. 
{Ward  V.  Newell,  42  Barb.  482;  Bradbury  v.  Sinithy  21 
Maine,  117 ;  Andrews  v.  Schott,  10  Penn.  St.  47 ;  VUob  v. 
Bulloch,  10  Phila.  309.) 

Waldo  W,  WiUard  for  respondents.  The  partnership  of 
"W.  S.  Alley  &  Co.  never  had  any  inception  as  a  limited  part- 
nership. (Laws  of  1866,  chap.  661,  §  13 ;  Bell  v.  Merrifield, 
28  Hun,  219 ;  Pars,  on  Part.  [4th  ed.]  §  421.)  The  defend- 
ants, in  the  conduct  of  their  business,  subsequent  to  the  filing 
of  their  certificate  on  May  26, 1890,  made  themselves  liable  as 
general  partners  to  pay  the  note  in  suit.  (Pars,  on  Part.  [4th 
ed.]  §  421 ;  Bates  on  Lim.  Part.  §§  57-61 ;  13  Am.  &  Eng. 
Ency.  of  Law,  817 ;  Ward  v.  Newell,  42  Barb.  482 ;  Vaoi 
Ingen  v.  Whitman,  62  N.  Y.  513 ;  Jf.  C.  Bank  v.  Gould,  5 
Hill,  309  ;  Andrews  v.  Schott,  10  Penn.  St.  47;  J/".  Bank  v. 
Gruber,  14  Wkly.  Notes,  12;  Gibbs  v.  Mershon,  14  id.  89; 
Bradbury  v.  Smith,  21  Maine,  117.) 

Andrews,  Ch.  J.  The  claim  that  section  13  of  the  Limited 
Partnership  Act  (2  Kev.  St.  704),  as  amended  by  c.  661  of 
the  Laws  of  1866,  permits  the  use  by  a  limited  partnership  of 
the  words  *  and  Company,'  or  *  &  Co.,'  as  a  part  of  the  firm 
name,  to  represent  the  special  partner,  cannot  be  supported. 
The  section,  so  far  as  now  material,  is  as  follows :  "  The  busi- 
ness of  tlie  partnership  shall  be  conducted  under  a  firm  in 
which  the  names  of  the  general  partners  only  shall  be  inserted, 
except  that  where  there  are  two  or  more  general  partners  the 
firm  name  may  consist  of  either  one  or  more  of  such  general 
SioKELS— Vol.  C.         62 
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partners,  with  or  without  the  addition  of  the  words  *and 
Company,'  or  *  &  Co.,'  and  if  tlie  name  of  any  special  partner 
shall  be  used  in  such  firm  with  his  privity,  he  shall  be  deemed 
a  general  partner;  but  the  said  partnership  shall  put  upon 
some  conspicuous  place  on  the  outside  and  in  front  of  the 
building  some  sign  on  which  sliall  be  printed  in  legible  English 
characters  all  the  names  in  full  of  all  the  members  of  said 
partnership,"  etc.  By  the  natural  reading  of  the  section  the 
use  of  the  words  *  and  Company,'  or  ^  &  Co.,'  are  only  per- 
mitted where  there  are  two  or  more  general  partners,  in  which 
case  the  firm  name  may  consist  of  the  names  of  one  or  more 
of  the  general  partners  and  of  the  addition  '  and  Company,' 
or  '  &  Co.,'  to  represent  the  general  partners  whose  name* 
are  not  expressed.  The  section  makes  a  special  partner 
liable  as  a  general  partner,  if  his  name  is  used  in  the 
firm  title  with  his  privity.  It  is  difficult  to  suppose 
that  the  legislature,  while  interdicting  the  use  of  hia 
name,  except  at  this  hazard,  intended  at  the  same  time 
to  permit  the  use  of  an  addition  to  represent  him. 
The  history  of  section  13  strongly  corroborates  this  view.  It 
discloses  a  consistent  purpose  in  the  legislature  from  the  begin- 
ning to  prevent  the  name  or  the  existence  of  a  special  partner 
to  be  indicated  in  the  firm  name.  The  original  policy  was 
doubtless  to  prevent  credit  being  given  to  a  person  not  liable 
as  a  general  partner  for  the  debts  or  liabilities  of  the  firm, 
though  this  policy  has  been  greatly  modified  and  to  a  great 
degree  subverted  by  recent  legislation.  The  original  section 
passed  in  1822  (C.  244,  sec.  4)  required  that  the  business  of  a 
limited  partnership  should  be  conducted  "  under  a  name  or 
firm  name  consisting  of  the  names  of  all  the  partners  inter- 
ested, excepting  special  partners,  whose  names  shall  not  be 
used  under  the  penalty  of  being  liable  as  general  partners." 
Section  13  of  the  Limited  Partnership  Act  in  the  Revised 
Statutes,  relating  to  the  same  subject,  and  which  superseded 
section  4  in  the  act  of  1822,  omitted  the  requirement  that  the 
names  of  all  the  general  partners  should  be  inserted  in  the  firm 
name,  and  in  place  of  that  requirement  prescribed  that  the 
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bnsiness  should  be  "conducted  under  a  firm  in  which  the 
names  of  the  general  partners  only  shall  be  inserted,  with- 
out the  addition  of  the  word  '  company '  or  any  other  general 
term."  This  was  the  first  enactment  referring  to  the  use  of 
the  addition  "  company '  ■  in  the  name  of  limited  partnerships, 
and  such  use  was  prohibited.  Under  this  section  the  firm 
name  might  be  that  of  one  or  more  of  the  general  partners, 
but  it  could  not  be  supplemented  by  the  word  "  company  "  or 
any  other  general  term.  The  firm  name  might  comprise 
the  names  of  all  the  general  partners  or  a  part  of  them  only, 
but  if  part  only  were  named  the  suggestion  that  there 
were  others  could  not  be  made  through  the  vague  desig- 
nation of  "company"  or  the  use  of  a  similar  general 
word.  The  amendment  of  section  13  by  chapter  476  of 
the  Laws  of  1862,  modified  the  provision  prohibiting  the  use 
of  an  addition,  contained  in  the  original  section,  and  declared 
that  where  there  are  more  than  two  general  partners  the  firm 
name  may  consist  of  either  two  of  such  partners  with  the 
addition  of  the  words  "  and  Company,"  and  made  provision 
for  the  first  time  requiring  that  a  sign  should  be  placed  on  the 
building  occupied  by  the  partnership  containing  the  names  of 
all  the.  partners.  The  amendment  of  1862  was  designed  to 
relieve  the  general  partners  where  there  were  more  than  two 
(all  of  whom  might  desire  to  be  represented  in  the  firm  name) 
from  the  inconvenience  of  having  all  the  names  inserted  in 
the  title  and  to  permit  the  addition  "  and  Company  "  to  be 
added  to  represent  them.  The  amendment  in  no  respect 
modified  the  position  of  a  special  partner.  The  amendment 
was  not  intended  to  give  him  representation  in  the  firm  na\ne. 
His  position  was  unchanged,  and  the  provision  remained  as 
originally  enacted,  that  "  if  the  name  of  the  special  partner 
shall  be  used  in  such  firm  name,  with  his  privity,  he  shall  be 
deemed  a  general  partner."  There  was  obvious  propriety  in 
permitting  general  partners  to  be  represented  by  the  addition 
"  and  Company,"  but  none  in  view  of  the  policy  of  the  legis- 
lature to  extend  this  privilege  to  special  partners.  Section  13 
was  again  amended  by  chapter  43  of  the  Laws  of  1864  by 
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removing  the  restriction  in  the  amendment  of  1862  of  the 
use  of  the  addition  to  the  case  where  tliere  was  more  than  two 
general  partners,  and  allowing  it  to  be  used  "  where  there  are 
two  or  more,"  and  the  section  was  again  amended  by  chapter 
661  of  the  Laws  of  1866,  which  did  not  change  the  section  in 
any  respect  relevant  to  the  present  case  from  what  it  was 
under  the  amendment  of  1862.  This  review  of  the  course  of 
legislation  seems  to  show  beyond  reasonable  doubt  that  the 
legislature,  from  the  time  of  the  act  of  1822  through  all  the 
changes  in  the  law  on  the  subject  of  the  firm  name,  have 
maintained  the  principle  tliat  the  firm  name  of  a  limited 
partnersliip  should  represent  only  general  partners,  and  that 
the  modification  intended  by  the  amendments  in  the  subsequent 
revisions  of  section  13  were  designed  to  remove  the  strin- 
gency of  the  original  enactment  so  that  general  partners  might 
be  represented  in  the  firm  name,  either  by  specification  or  by 
inclusion  under  the  addition  "  and  Company."  This  interpre- 
tation of  the  statute  leads  to  the  conclusion  that  the  use  of  the 
firm  name  of  W.  S.  Alley  &  Co.,  in  the  business  in  which  the 
defendant  William  S.  Alley  was  the  sole  general  partner,  and 
the  defendants  Ferdinand  T.  Hopkins  and  Thomas  H.  Thomas 
were  special  partners  only,  was  unauthorized  rfnd  in  violation 
of  the  implied  prohibition  of  section  13  of  the  Limited  Part- 
nership Act. 

The  remaining  question  is  whether  its  use  in  this  case,  made 
as  the  certificate  shows,  with  the  privity  of  the  special  part- 
ners, rendered  them  liable  as  general  partners  for  the  debts  of 
the  firm.  In  Ward  v.  Jewell  (42  Barb.  482)  the  question 
waff  presented  and  considered  by  Clerke,  J.,  who  delivered 
the  prevailing  opinion  in  that  case  and  who  "  was  inclined  " 
to  the  opinion  that  such  a  firm  designation  rendered  the  spe- 
cial partners  liable  as  general  partners,  but  the  judgment  pro- 
ceeded on  another  ground.  In  no  case  in  this  state,  so  far  as 
we  can  ascertain,  has  it  been  so  adjudged  prior  to  the  decision 
in  the  present  case.  The  question  depends  upon  the  construc- 
tion of  the  statute,  and  in  construing  a  statute  all  its  provis- 
ions may  be  considered  to  arrive  at  the  intention  of  the  legis^ 


1895.]  Buck  et  al.  v.  Alley  et  al.  493 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andbbws,  Ch.  J. 

latnre.  The  remark  of  Cowen,  J.,  in  Bowen  v.  ArgaU  (24 
Wend.  501)  that  "  no  doubt  the  provision  of  1  Kev.  St.  753, 
prescribing  the  manner  of  instituting  limited  partnerships 
must  be  substantially  complied  with,  or  the  creditors  may  treat 
the  members  of  the  firm  as  general  partners,"  may  be  admitted 
as  stating  a  true  general  principle  applicable  to  the  construc- 
tion of  the  Limited  Partnership  Act.  But  he  held  in  that 
case  that  it  is  not  every  departure  from  the  provisions  of  the 
act  which  would  subject  a  special  partner  to  a  general  liability. 
There  a  general  partner  had  made  a  general  assignment  for 
the  benefit  of  creditors,  which'  provided  for  the  payment  of  a 
debt  due  to  a  special  partner  ratably  with  the  other  creditors 
of  the  finn,  which  was  held  by  the  chancellor  in  MiUs  v. 
ArgaU  (6  Paige,  577)  to  be  a  violation  of  the  23d  section  of  the 
Limited  Partnership  Act,  and  Judge  Cowen,  in  his  opinion, 
assuming  the  correctness  of  the  decision  of  the  chancellor,  said : 
"  I  see  nothing  in  the  act  declaring  as  a  consequence  of  an  assign- 
ment or  other  act  providing  for  the  forbidden  preference,  that 
the  special  partner  should  thereby  become  liable  as  a  general 
one.  The  only  consequence  of  the  construction  contended  for 
by  the  plaintiff  in  error  would  be  the  avoiding  of  the  partner- 
ship provision  for  the  benefit  of  other  partnerehip  creditors." 
Coming  to  a  particular  consideration  of  the  question  now 
presented,  and  looking  at  the  Limited  Partnership  Act,  the 
first  thing  which  strikes  the  attention  is  that  section  13  con- 
tains only  an  implied  prohibition  of  the  use  of  the  addition 
*  and  Company,'  or  ^  &  Co.,'  to  designate  a  special  partner, 
and  does  not  declare  any  consequence  of  such  unauthorized 
addition,  but  that  the  section  does  aflirmatively  declare  that 
when  the  name  of  the  special  partner  shall  be  used  in  the  firm 
name  with  his  privity  "he  shall  be  deemed  a  general  partner." 
It  aflSxes  the  penalty  to  the  use  of  the  name  only.  This  is  not  the 
only  instance  where  the  penalty  of  liability  as  a  general  partner 
is  impoeedin  express  terms  for  violations  of  the  provisions  of  the 
act.  Indeed,  it  is  difficult  on  an  examination  of  the  various 
provisions  to  escape  the  conclusion  that  where  the  legislature 
intended  this  result  to  follow  it  so  declared  in  unmistakable 
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terms.  The  8th  section  dedares  that  if  any  false  statement 
be  made  in  the  certificate  or  afBdavit  required  to  be  filed  on 
the  organization  of  the  partnership,  "  all  the  persons  interested 
in  such  partnership  shall  be  liable  for  all  the  engagements 
thereof  as  general  partners."  The  case  of  Van  Ingen  v. 
Whitman  (62  N.  Y.  513),  and  Durant  v.  Ahendroth  (69  id. 
148),  were  founded  on  a  violation  of  this  section.  Section  9 
declares  a  similar  penalty  if  the  publication  of  the  terms  of 
the  partnership  shall  not  be  made  as  required  thereby,  and 
the  special  partner  was  held  liable  for  a  non-compliance  with 
this  section  in  Smith  v.  AtgaU  (6  Hill,  479),  which  was 
affirmed  on  error  (3  Den.  435),  the  court  saying:  "The 
consequence  is  declared  in  plain  terms;  the  partnership 
shall  be  deemed  general."  The  11th  section,  which  pre- 
scribes the  manner  of  renewing  or  continuing  a  limited  part- 
nership, declares :  "  And  every  such  partnership  which  shall 
be  otherwise  renewed  or  continued,  shall  be  deemed  a  general 
partnership."  Section  12  provides  that  every  alteration 
^'  made  in  the  name  of  the  partners,  in  the  nature  of  the  busi- 
ness, or  in  the  capital  or  shares  thereof,  or  in  any  other  matter 
specified  in  the  original  certificate,  shall  be  deemed  a  dissolu- 
tion of  the  partnership,  and  any  such  partnership  which  shall 
be  in  any  manner  carried  on  after  any  such  alteration  shall 
have  been  made,  shall  be  deemed  a  general  partnership,  unless 
renewed  as  a  special  partnership  according  to  the  provisions 
of  the  last  section."  In  Beers  v.  Reynolds  (11  N.  Y.  97)  the 
special  partner,  before  the  time  fixed  in  the  certificate  for  the 
termination  of  the  partnership,  sold  out  his  interest  to  the 
general  partner  and  took  a  mortgage  on  the  goods  to  secure 
the  consideration.  It  was  held  that  this  was  a  violation  of 
the  12th  section  and  that  the  special  partner  was  liable 
as  a  general  partner  to  a  creditor  who  dealt  with  the  part- 
nership afterwards  without  |;iotice.  Section  13,  as  stated, 
prescribes  the  penalty  of  general  liability  where  the  name 
of  the  special  partner  is  used  in  the  firm  name  with  his 
privity.  Section  17  prohibits  the  special  partner  from 
transacting   any  business  on  account  of  the  partnership  as 
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agent,  attorney  or  otherwise,  and  declares  that  "  if  he  shall 
interfere  contrary  to  these  provisions,  he  shall  be  deemed 
a  general  partner."  We  have  said  that  no  case  in  this 
state  except  the  present  one  has  imposed  the  penalty  of  general 
liabiUty  upon  a  special  partner  for  having  the  addition  of '  com- 
pany '  to  the  firm  name,  where  there  was  but  one  general  part- 
ner. Nor  have  we  found  any  case  imposing  such  liability  for 
any  departure  from  the  act,  except  where  this  penalty  is  spe- 
cifically prescribed.  The  case  of  Madison  County  Bank  v. 
Gould  (5  Hill,  309)  is  not  an  exception.  In  that  case  the 
special  partner  had  drawn  out  his  contribution  of  capital  and 
it  had  been  invested  in  real  estate,  used  in  the  business,  the 
title  to  which  was  conveyed  to  all  the  partners,  general  and 
special,  as  tenants  in  common.  The  court  held  that,  assum^ 
ing  that  this  was  done  with  the  concurrence  of  the  special 
partner,  it  was  a  violation  of  the  17th  section  of  the  act 
prohibiting  the  special  partner  transacting  any  business  on 
account  of  the  partnership.  The  withdrawal  of  capital  con- 
tributed by  him  as  special  partner  violates  section  15  of  the 
act,  and  the  court  further  held  that  this  would  make  him  liable 
as  a  general  partner.  "We  are  not  prepared  to  say  that  an  act  so 
subversive  of  the  whole  policy  of  the  statute  might  not  be 
justly  visited  by  the  imposition  of  a  liability  as  general  part- 
ner, even  if  not  so  declared.  But  the  withdrawal  of  capital 
by  a  special  partner  is  a  plain  violation  of  section  12.  It 
was  an  alteration  in  the  capital  of  the  business.  Judge  Bbon- 
80N,  in  the  case  cited,  referred  to  the  fact  that  the  legisla- 
ture evidently  intended  that  the  legal  title  to  all  the  partner- 
ship property  should  be  vested  in  the  general  partners.  It  was 
a  most  material  change  in  the  capital  to  withdraw  the  contri- 
bution of  the  special  partner  from  the  business  and  put  it  intc- 
land,  the  title  to  which  was  vested  in  all  the  partners  jointly, 
including  the  special  partner.  Moreover,  if  the  purchase  of 
the  mill,  with  the  co-operation  of  the  special  partner,  was 
doing  business  in  violation  of  the'  17th  section,  the  withdraw- 
ing of  his  capital  by  his  participation  was  an  intermeddling 
with  the  business  also.     Both  sections  12  and  17  specially 
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declare  the  penalty  of  general  liability  for  a  violation  of  tlieir 
provisions. 

It  is  claimed  in  behalf  of  the  plaintiff  that  as  section  1  of 
tlie  act  declares  that  limited  partnerships  may  be  formed 
"  upon  the  terms,  with  the  rights  and  powers,  and  subject  to 
the  conditions  and  liabilities  herein  (in  the  act)  prescribed," 
and  as  section  13  impliedly  prohibits  the  use  of  the  addition 
"  company  "  to  a  firm  name  where  there  is  but  one  general 
partner,  the  conditions  upon  which  a  limited  partnership  is 
permitted  have  not  been  complied  with,  and  that  the  parties 
stand  as  if  the  formation  of  a  limited  partnership  had  never 
been  attempted.  There  was  no  irregularity  other  than  the  one 
specified.  The  certificate  made  and  filed  stated  the  "  name 
or  firm  under  which  the  partnership  is  to  be  continued." 
(Sec.  4.)  The  only  defect  in  the  proceedings  is  that 
the  firm  name,  W.  S.  Alley  &  Co.,  was  not  permit- 
ted by  section  13,  under  the  circumstances.  In  a  gen- 
eral sense  the  use  of  a  correct  firm  name  may  be  a  con- 
dition. But  the  statute  carefully  enumerates  certain  original 
conditions,  the  violation  of  which  shall  impose  a  general  lia- 
bility. The  condition  as  to  the  use  of  the  name  of  the  special 
partner  in  section  13,  and  the  condition  as  to  publication  of 
notice  in  section  9.  are  illustrations.  Why  should  the  legis- 
lature have  made  particular  mention  of  these  and  other  fail- 
ures to  comply  with  the  act,  and  prescribed  the  penalty  of 
general  liability  in  terms,  if  it  was  intended  that  every  failure 
to  follow  the  precise  directions  of  the  statute  should  be  fol- 
lowed by  this  result.  The  act  should  have  a  fair  and  reason- 
able construction,  and  we  think  the  defect  in  the  present  case 
did  not  render  the  proceeding  void  from  the  beginning,  or 
impose  on  the  special  partner  a  general  liability.  (See  Peck- 
ham,  J.,  Manhattan  Co.  v.  Laimieer,  108  N.  Y.  682.)  By 
recent  legislation  the  strict  policy  which  prevailed  under  the 
original  enactment  has  been  departed  from.  It  is  now  possi- 
ble to  continue  the  use  of  a  former  firm  name  on  the  consti- 
lution  of  a  new  partnership,  although  the  names  of  those 
rho  become  special  partners  in  the  new  firm  are  found  in  the 
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original  firm  name.     (Laws  of  1882,  c.  425  ;  do.  1893,  c.  263.) 
We  are  not  required  in  the  absence  of  binding  authority  to 
impose  a  liability  upon  a  special  partner  upon  a  technical  and 
severe  construction  of  the  statute,  not  in  harmony  with  legis- 
lative policy  indicated  by  recent  legislation.     A  party  dealing 
with  a  firm  having  the  word  "  Co."  attached  to  the  firm  name, 
would  not  be  likely  to  give  credit  on  the  faith  of  that  addition 
without  knowing  who  were  represented  by  it.     The  facts  in 
relation  to  the  organization  of  the  special  partnership  of  W.  S. 
Alley  &  Co.  were  matters  of  public  record,  and  it  is  not  claimed 
that  the  names  and  character  of  the  several  co-partners  were 
not  posted  on  the  building  as  required  by  the  act.     The  case 
of  Andrews  v.  Schott  (10  Pa.  St.  47),  in  the  Supreme  Court 
of  Pennsylvania,  which  has  been  followed  in  some  of  the  other 
courts  in  that  state,  construed  a  section  in  the  Limited  Part- 
nership Act  of  that  state,  similar  to  section  13  of  the  Revised 
Statutes  in  the  act  of  this  state.     The  court  got  by  the  diffi- 
culty that  the  legislature  had  not  declared  that  the  use  of  the 
word  **  company  "  should  make  the  special  partner  liable  as  a 
general  partner,  by  saying,  "  No  doubt  the  legislature  supposed 
that  the  latter  part  of  the  sentence,  *  he  shall  be  a  general 
partner,'  referred  to  the  whole  section."    In  this  state  the  sec- 
tion has  been  frequently  amended,  and  the  phraseology  upon 
the  point  now  in  question  has   remained  unchanged.     The 
court  is  not  called  upon  to  remedy  an  inadvertence  or  omis- 
sion (if  any  occurred)  in  order  to  impose  the  penalty  of  gen- 
eral liability.     The  conclusion  we  have  reached  in  this  case 
does  not,  we  think,  contravene  the  statute,  while  at  the  same 
time  it  is  not  inconsistent  with  the  present  public  policy  of 
the  state. 

The  judgment  of  the  General  Term  and  of  the  Circuit 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 

SiCKELS — ^VoL.  C.  63 
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Emmet  M.    Fitch,   as   Administrator,   etc.,   Respondent,   v. 
Edward  M.  McDowell  et  al..  Appellants. 

A  mortgagor  gave  to  the  mortgagee  a  promissory  note,  which  when  paid 
it  was  agreed  should  operate  as  a  payment  on  the  bond  secured  by  the 
mortgage.  The  mortgagee  procured  the  note  to  be  discounted  by  a  bank, 
and  thereafter  assigned  the  securities.  In  an  action  to  ft)reclose  the 
mortgage  it  appeared  that  the  note  remained  unpaid  in  the  hands  of  the 
bank.  Ileld,  that  the  transfer  of  the  note  operated  as  a  payment  pro 
tanto  so  long  as  it  remained  in  the  hands  of  a  third  party  and  could  not 
be  produced  and  delivered  up  by  the  mortgagee;  that  the  bank,  however, 
took  no  interest  in,  or  right  to,  the  bond  and  mortgage;  and  so,  was  not 
entitled  to  have  the  amount  of  the  note  paid  to  it  out  of  the  proceeds  of 
sale,  in  preference  to  the  claim  of  the  holder  of  the  mortgage  for  the 
balance  unpaid  thereon ;  but  that,  the  mortgagor  having  assents  thereto, 
a  judgment  was  proper  directing  payment  of  the  note  out  of  any  surplus 
arising  on  the  foreclosure  sale. 

Reported  below,  80  Hun,  237. 

(Argued  March  19,  1895;  decided  April  9,  1895.) 

Appeal  from  jildginent  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  14,  1894,  which  modified  and  affirmed  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  was  an  action  for  the  foreclosure  of  a  mortgage  execu- 
ted by  Edward  W.  McDowell  to  John  11.  Whiteside  and 
Timothy  Howe,  as  trustees,  and  by  them  assigned  to  Andrew 
Williams.  In  1886  Williams  assigned  said  mortgage  to  Jane 
Ellis,  plaintiff's  intestate,  as  collateral  security  to  the  extent  of 
$5,000,  which  assignment  remained  in  Williams'  possession 
until  June  20, 1888,  during  which  period  he  received  payments 
from  "McDowell,  who  believed  Williams  to  be .  the  absolute 
owner.  It  was  then  destroyed  and  an  assignment  executed, 
which  transferred  absolutely  to  said  Ellis  the  bond  and  mortgage 
in  payment  of  the  debt  to  which  the  other  assignment  was  col- 
lateral. This  assignment  was  recorded  October  5, 1888.  On 
January  24,  1888,  McDowell  delivered  to  Williams,  at  his 
request,  a  negotiable  promissory  note  for  $1,765,  payable  in 
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two  months,  the  amount  when  paid  to  apply  on  the  bond  and 
mortgage.  This  note  Williams  procured  the  Iron  National 
Bank  to  discount  before  maturity.  This  note  was  not  paid, 
and  the  bank  recovered  a  judgment  upon  it  against  Williams 
and  McDowell.  The  bank  and  McDowell  were  made  defend- 
ants to  the  foreclosure  suit.  They  both  answered,  the  former 
claiming  it  was  entitled  to  the  proceeds  of  the  sale  and  the 
benefit  of  tlie  security  to  pay  the  amount  due  on  its  judgment 
on  the  note,  and  asked  that  the  foreclosure  proceed.  McDowell 
claimed  the  same  thing,  but  also  asked  that  if  it  should  be 
found  that  the  bank  was  not  entitled  to  that  relief,  then  that 
the  note  and  judgment,  being  an  outstanding  liability  against 
him  in  the  hands  of  a  third  party,  the  amount  thereof  should 
be  credited  to  him  as  a  payment.  The  trial  court  directed 
judgment  in  favor  of  plaintiff  for  the  amount  due  on  tlie 
mortgage.  Tiiis  judgment  was  modified  by  the  General  Term 
by  allowing  McDowell  credit  for  the  $1,765  note,  and  direct- 
ing tliat  plaintiff  be  paid  out  of  the  proceeds  of  sale  the 
amount  due  less  the  allowance  to  McDowell  upon  said  note, 
and  that  if  there  is  any  surplus,  then  that  the  same  be  applied 
in  payment  of  the  note. 

T.  F.  Comoay  for  appellants.  The  giving  of  the  note*  by 
McDowell  to  apply  on  the  bond  and  mortgage  when  paid, 
before  the  assignment  to  Ellis  and  its  discount  by  defendant, 
the  Iron  National  Bank,  operated  as  an  assignment  of  the 
bond  and  mortgage  to  the  bank,  whether  the  bank  knew  of 
the  existence  of  the  securities  at  the  time  or  not.  Therefore, 
the  bank  is  entitled  to  be  first  paid  from  the  proceeds  of  the 
mortgage  sale,  as  said  note  and  the  judgment  procured 
thereon  remained  unpaid  and  owned  by  it  when  this  suit  was 
commenced  and  at  the  time  of  trial.  (Thomas  on  Mort. 
§  300 ;  Parmlee  v.  Dann,  23  Barb.  461 ;  Nelson  v.  Bright^  1 
Johns.  Cas.  206  ;  Evertscm  v.  Booth^  19  Johns.  491 ;  Barclay 
V.  Blodgett,  6  Cow.  202 ;  Lmgdim  v.  Buel,  9  Wend.  80  ; 
Betz  V.  Ilyhner,  1  Penn.  2S0 ;  Merritt  v.  BarthoUc^  36  N. 
T.  44;  Battle  v.  Co  it,  20  id.  406;  Hill  v.  Iloole,  116  id.  302 : 
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Schaffer  v.  Riley ^  50  id.  61.)  The  Recording  Act  does  not  ia 
any  way  aid  the  plaintiff.  The  record  of  an  assignment  of  a 
mortgage  does  not  prevent  the  mortgagor  from  making  pay- 
ments legally  to  the  assignor  until  actual  notice  be  given. 
{Green  v.  Warwick^  54  N.  Y.  227 ;  Brewster  v.  Coons^  lOa 
id.  556 ;  Thomas  on  Mort.  §  316 ;  Gould  v.  Marshy  1  IIun> 
556 ;  Carpenter  v.  Logcm^  16  Wall.  271 ;  Morris  v.  Bacoriy 
123  Mass.  58.)  Defendant  McDowell  is  in  any  event  entitled 
to  credit  on  the  mortgage  to  the  amount  of  the  $1,750  note> 
it  and  the  judgment  thereon  being  an  outstanding  obligation 
against  him  in  favor  of  a  third  party.  {Battle  v.  Coit^  26  N. 
Y.  406 ;  4  R.  S.  2476,  §  41 ;  MuUr  v.  SchmecJc,  3  Hill,  328.) 

Z.  Z.  Shedden  for  respondent.  The  bond  and  mortgage^ 
or  any  part  or  interest  therein,  was  never  assigned  to  the  Iron 
National  Bank.  (Thomas  on  Mort.  §  392 ;  RiU  v.  Beelbe^  13 
N.  Y.  556-568 ;  Feldman  r.  Beier,  78  id.  293 ;  J,  L  Co.  v. 
Walker,  76  id.  521 ;  Tylee  v.  Yates,  3  Barb.  222-228 ;  Greg- 
ory V.  Tluymas,  20  Wend.  20 ;  Cole  v.  Sackett,  1  Hill,  516  ; 
CarroU  v.  Sweet,  128  N.  Y.  21.)  The  assignment  to  Jane 
Ellis  was  a  conveyance  under  the  Recording  Act.  She  was  a 
purchaser  in  good  faith  for  value  and  thereby  obtained  a  pref- 
erence over  the  verbal  unrecorded  arrangement  made  between 
the  bank  and  its  president.  {Brown  v.  Leavit,  31  N".  Y.  113  j 
P.  Ins.  Co.  V.  Church,  81  id.  218 ;  Pratt  v.  dym/m,  37  id. 
440 ;  Mayer  v.  Herdelhoch^  123  id.  332.)  At  the  time  the 
note  was  discounted,  the  bank  was  not  a  hona  fide  purchaser 
of  same,  as  it  had  knowledge  of  the  prior  assignment  to  Mrs. 
Ellis,  {ndden  v.  N.  Y.  &  E.  Bank,  72  N.  Y.  286 ;  Yil.  of 
Port  Jervis  v.  F.  N.  Bank,  96  id.  550 ;  Carrie  v.  Hadleyy 
99  id.  131 ;  F.  Bank  v.  N.  Y.  i6  S.  C.  Co.,  4  Paige  Ch.  127  ; 
Z.  S.  Bank  v.  Senecai,  13  La.  521,  527.) 

Feckham,  J.  We  think  the  General  Term  made  a  proper 
disposition  of  this  case.  The  transfer  of  the  note  by  Williams 
to  the  defendant  bank  operated  as  a  payment  pro  tanto  of 
the  mortgage  so  long  as  the  note  remained  in  the  hands  of  a 
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tliird  party,  and  in  such  condition  that  the  mortgfigee  could  not 
produce  and  deliver  it  up  on  the  trial  of  the  foreclosure  action. 
This  principle  is  decided  in  Battle  v.  Coit  (26  N.  T.  404). 
The  bank  upon  taking  the  note  took  no  interest  in  or  right  to 
the  bond  and  mortgage.  The  mortgage  was  not  given 
to  secure  the  payment  of  the  note,  and  a  transfer  of 
the  note  to  the  bank  did  not  operate  as  an  assignment  j)ro 
tanto  of  the  mortgage.  The  case  is  not  within  the  principle 
that  the  assignee  of  a  debt  secured  by  a  mortgage  is  entitled 
to  the  benefit  of  that  security,  although  ignorant  of  its  exist- 
ence at  the  time  of  the  assignment  of  such  debt.  The  debt 
in  this  case  which  was  secured  by  the  mortgage  was  never 
-assigned  to  the  bank.  There  was  an  original  debt  due  from 
McDowell,  the  mortgagor,  which  was  thus  secured,  but  the 
note  which  he  subsequently  gave  to  the  mortgagee,  and  which 
when  paid  was  to  operate  as/i  payment  pro  tanto  upon  the 
mortgage,  was  not  the  debt  which  was  secured  by  that  mort- 
gage, but  was  a  simple  promise  in  writing  to  pay  a  certain 
sum  of  money  which  when  paid  was  to  operate  as  a  payment 
on  the  mortgage.  The  disposition  made  by  the  General  Term 
^provides  for  a  deduction  from  the  full  amount  otherwise  due 
on  the  mortgage  of  the  amount  of  this  note,  because  it  is  in 
the  hands  of  the  bank  and  the  bank  has  a  judgment  upon  it 
«nd  the  mortgagee  is  thus  unable  to  surrender  it,  and,  as 
between  the  maker  of  the  note  and  the  mortgagee,  the  note 
operates  as  a  payment  pro  tanto.  If  there  is  any  surplus 
after  paying  the  amount  due  on  the  mortgage,  less  the 
amount  of  the  note,  that  surplus  is  to  be  applied,  under 
the  decision  of  the  General  Term  and  with  the  consent  of  the 
mortgagor,  to  the  payment  of  his  note  in  judgment  in  the 
hands  of  the  bank.  This  is  all  that  the  bank  has  any  right  to 
demand,  and  the  judgment  must,  therefore,  be  aflSrmed,  with 
costs. 

All  concur 

Judgment  aflSrmed. 
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Walsh,  Appellant. 

One  who  has  been  induced  to  part  with  his  property  by  the  fraud  of 
another,  under  guise  of  a  contract,  may,  upon  discovery  of  the  fraud, 
rescind  the  contract  and  reclaim  the  property  unless  it  has  come  into  the 
possession  of  a  boiiafde  holder. 

Where  the  fraud  is  proved  the  burden  is  upon  a  third  party  claiming  title 
to  show  that  he  is  a  bona  fide  holder. 

Defendant  drew  a  check  upon  a  trust  company,  payable  to  his  own  order, 
which  he  indorsed  "  for  deposit,"  and  deposited  it  to  his  credit  in  the 
M.  S.  Bank;  a  half  hour  thereafter  the  bank  closed  its  doors  and  never 
opened  again  for  business.  The  check  was  delivered  by  the  officers 
of  the  bank  to  the  St.  N.  Bank,  which  was  then  acting  as  its  clearing 
house  agent.  The  latter  bank  on  the  next  day  presented  the  check  for 
payment,  which  was  refused,  the  drawee  having  been  notified  by 
defendant  not  to  pay  it.  In  an  action  upon  the  check  the  answer 
alleged  the  insolvency  of  the  M.  S.  Bank  at  the  time  of  the  receipt  by 
it  of  the  checJc;  that  this  was  known  to  its  officers;  that  the  check 
was  obtained  from  defendant  by  fraud,  and  that  the  St.  N.  Bank  knew 
of  such  insolvency  prior  to  the  time  of  the  deposit  of  the  check  by 
defendant.  On  the  trial  defendant  offered  to  prove  statements  of  the 
officers  of  the  M.  S.  Bank  made  the  day  prior  to  that  of  the  deposit 
showing  knowledge  of  its  insolvency;  this  was  excluded.  Hdd,  error; 
that  permitting  defendant  to  make  the  deposit  in  reliance  upon  the 
supposed  solvency  of  the  M.  S.  Bank,  with  knowledge  on  the  part  of  its 
officers  of  its  insolvency,  was  a  fraud  upon  him,  and  this  he  had  a  right 
to  establish,  and  for  that  purpose  the  evidence  excluded  was  competent. 

The  court  also  excluded  evidence  tending  to  show  that  the  officers  of 
the  St.  N.  Bank  had  knowledge  of  the  insolvency  before  the  time  of  the 
deposit.     Held,  error. 

Grant  v.  Walsh  (81  Hun.  449),  reversed. 

(Submitted  March  20,  1895 ;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  16,  1894,*  which  overruled  defendant's  excep- 
tions and  ordered  judgment  in  favor  of  plaintiff  upon  a  verdict 
directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  mscterial, 
are  stated  in  the  opinion. 
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Thomas  C.  Ennever  for  appellant.  The  court  erred  in 
excluding  the  testimony  tending  to  show  the  knowledge  on 
the  part  of  the  Madison  Square  Bank  that  their  bank  was 
insolvent.  {CrOgie  v.  Iladley,  99  K  Y.  131;  67  id.  598; 
Vosburgh  v.  Diefendorf^  119  id.  357 ;  Grocer  Bank  v.  Perv- 
fields  69  id.  502.)-  The  defendant  did  not  waive  his  right  to 
have  the  question  of  fact  submitted  to  the  jury  by  asking  for 
a  direction  of  the  verdict.     {Koehler  v.  Adler^  78  N.  Y.  287.) 

Smith  (&  White  for  respondent.  By  defendant  indorsing 
his  check  "  for  deposit "  to  his  account,  and  delivering  the 
same  to  the  Madison  Square  Bank,  according  to  his  usual  cus- 
tom, the  bank  became  the  owner  of  the  check,  and  could  con- 
fer a  perfect  title  upon  its  transferee,  the  St.  Nicholas  Bank, 
the  original  plaintiff  in  this  action.  {M.  iV.  Banh  v.  Loyd^ 
90  N.  Y.  530 ;  Cragie  v.  Hadley,  99  id.  133 ;  A,  E.  Bfink  v. 
Ore^g,  37  111.  App.  425.)  The  St.  Nicholas  Bank  was  the 
hona  fide  holder  for  value  of  the  defendant's  check  by  trans- 
fer under  the  circumstances  disclosed  by  the  evidence.  (Dan- 
iel on  Neg.  Inst.  §§  769,  1562.)  The  affirmative  defense  set 
up  in  the  answer,  namely,  that  the  Madison  Square  Bank 
practiced  a  fraud  upon  the  defendant  in  accepting  the  deposit 
when  insolvent,  cannot  avail  the  defendant  as  against  the 
plaintiff  in  this  action.  {M.  Bank  v.  Loyd^  90  N.  Y.  537.) 
Defendant's  remedy,  if  any,  should  be  an  action  or  proceed- 
ing against  the  Madison  Square  Bank  or  its  receivers.  {Cragie 
V.  HadUy^  99  N.  Y.  131.)  Appellant  wholly  failed  to  estab- 
lish the  defense  of  insolvency  and  fraud,  on  the  part  of  the 
Madison  Square  Bank,  on  accepting  the  deposit  of  his  check 
on  August  8,  1893,  and  that  such  insolvency  and  fraud  were 
known  to  the  St.  Nicholas  Bank  on  August  8,  1893,  when  it 
received  the  check,  as  alleged  in  defendant's  answer.  {People 
V.  S,  N.  Bamlc,  77  Hun,  159.) 

Haight,  J.  This  action  was  brought  upon  a  check  drawn 
by  the  defendant  on  the  8th  day  of  August,  18&3,  upon  the 
Farmers'  Loan  &  Trust  Company,  payable  to  his  own  order 
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and  indorsed  by  him  "for  deposit."  About  2:30  o'clock  in 
the  afternoon  of  that  day  he  caused  the  same  to  be  deposited 
to  his  credit  in  the  Madison  Square  Bank,  in  which  bank  he 
then  had  an  account  with  a  balance  still  standing  to  his  credit. 
At  3  o'clock  of  tliat  day  the  Madison  Square  Bank  closed  its 
doors  and  never  thereafter  opened  for  business.  The  oflScers 
of  the  Madison  Square  Bank  then  caused  the  check  in  qnes- 
tion  with  others  to  be  delivered  to  the  St.  Nicholas  Bank, 
which  was  then  acting  as  the  clearing  house  agent  of  the 
Madison  Square  Bank.  On  the  next  morning  the  St.  Nicholas 
Bank  caused  the  check  to  be  presented  to  the  Fanners'  Loan 
&  Trust  Company  for  payment,  which  was  refused,  the 
defendant  having  in  the  meantime  learned  of  the  failure  of 
the  Madison  S(iuare  Bank  and  notified  the  Farmers'  Loan  & 
Trust  Company  not  to  pay  it. 

The  answer  of  the  defendant  alleges  that  at  the  time  of  the 
deposit  so  made  by  him  in  the  Madison  Square  Bank  it  was 
hopelessly  insolvent,  and  that  that  fact  was  well  known  to  the 
officers,  agents  and  employees  of  the  bank ;  that  he  did  not 
know  of  its  condition,  but  supposed  it  to  be  solvent,  and  that, 
in  taking  his  check  upon  deposit  without  notifying  him  of  its 
condition,  a  fraud  was  committed  upon  him.  The  answer 
also  alleges  that  the  St.  Nicholas  Bank  did  not  lawfully  obtain 
possession  of  the  check,  and  is  not  the  owner  thereof  in  good 
faith  or  for  value ;  that  the  St.  Nicholas  Bank  knew,  prior  to 
the  time  of  the  making  of  the  deposit  of  the  check  by  the 
defendant,  that  the  Madison  Square  Bank  was  hopelessly 
insolvent ;  that  such  insolvency  was  known  to  its  officers,  and 
that  the  check  had  been  obtained  from  the  defendant  by 
fraud. 

Upon  the  trial  the  plaintiff  produced  the  check,  offered  it 
in  evidence  and  rested.  The  defendant  then,  after  showing 
the  circumstances  under  which  the  check  was  drawn  and 
deposited  by  him,  called  as  a  witness  the  receiving  teller  of 
the  Madison  Square  Bank  and  asked  him  the  following  ques- 
tion :  "  On  August  7th,  1893,  or  prior  thereto,  had  any  of  the 
officers  of  that  bank  told  you  anything  about  the  financial  con- 
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dition  of  the  bank  ? "  This  was  objected  to  by  tlie  plaintifE  as 
immaterial  and  incompetent!  The  objection  was  sustained 
and  an  exception  taken  by  the  defendant.  The  witness  then 
testified  that  he  did  not  hear  from  any  person  connected  with 
the  Madison  Square  Bank  at  any  time  prior  to  August  7, 
1893,  that  the  bank  was  insolvent  and  would  have  to  discon- 
t^'nue  business.  The  question  was  then  asked  :  "  Did  you  on 
August  Y,  1893  ? "  This  was  objected  to  as  immaterial  and 
incompetent.  The  objection  was  sustained  and  an  exception 
was  taken.  The  discount  clerk  of  the  Madison  Square  Bank 
was  also  sworn  as  a  ^vitness  for  the  defendant  and  asked  if  he 
was  present  at  a  conversation  on  the  day  preceding  August 
Sth,  when  the  directors  stated  that  the  bank  was  busted  and 
that  they  would  have  to  stop  business.  This  question  was 
also  objected  to  upon  the  same  grounds,  excluded  and  an 
exception  taken.  Tlie  casliier  of  the  St.  Nicholas  Bank  was 
also  sworn  as  a  witness  for  the  defendant,  and  testified  that  he 
knew  Mr.  Judson,  the  bank  examiner,  and  was  then  questioned 
as  to  whether  he  knew  that  Mr.  Judson  had  examined  the 
aflEairs  of  the  Madison  Square  Bwik  prior  to  August  8,  1893, 
and  as  to  whether  he  had  had  a  conversation  with  him  relative 
to  the  financial  condition  of  the  bank  prior  to  that  time. 
Each  of  which  questions  was  objected  to  upon  the  same 
grounds,  excluded  and  exceptions  taken. 

At  the  conclusion  of  the  defendant's  evidence  the  court 
directed  a  verdict  for  the  plaintiff  for  the  amount  of  the 
check,  to  which  direction  an  exception  was  also  taken. 

We  think  the  rulings  alluded  to  were  erroneous  and  that  a 
new  trial  is  required.  It  was  sliown  that  the  Madison  Square 
Bank  was  insolvent ;  that  an  action  had  been  brought  against 
it  by  the  People  and  judgment  entered  dissolving  it  on  the 
ground  of  insolvency,  and  appointing  a  permanent  receiver. 
It  is,  therefore,  apparent  that  no  action  could  have  been  main- 
tained upon  the  check  by  that  bank  if,  as  is  claimed,  the 
check  was  received  after  tlie  officers  of  the  bank  knew  of 
its  condition,  and  of  tlieir  inability  to  continue  its  business. 
The  rule  appears  to  be  well  settled  that  one  who  has  been 
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induced  to  part  with  his  property  by  the  fraud  of  another, 
under  guise  of  a  contract,  may,  upon  the  discovery  of  the 
fraud,  rescind  the  contract  and  reclaim  the  property,  unless  it 
lias  come  into  the  possession  of  a  honafide  holder. 

In  Cragie  v.  Iladley  (99  N.  Y.  131)  an  action  was  brought 
by  the  plaintiff  against  the  receiver  of  the  First  National  Bank 
o^  Buffalo  to  recover  the  amount  of  a  draft  deposited  with  the 
bank  at  a  time  when  the  managers  thereof  knew  that  it  was 
insolvent.  It  was  held  that  permitting  the  plaintiff  to  make 
the  deposit  in  reliance  upon  the  supposed  solvency  of  the 
bank  was  a  gross  fraud  upon  the  plaintiff,  and  that  the  latter 
was  entitled  to  reclaim  the  draft  or  its  proceeds. 

The  same  rule  was  recognized  in  Metropolitan  Ifa/tional 
Bank  v.  Loyd  (90  N.  Y.  530-537),  but  in  that  case  there  was 
no  allegation  of  fraud  in  the  answer,  and,  consequently,  it  was 
held  that  the  evidence  offered,  tending  to  show  fraud,  was 
properly  excluded.  In  this  case,  as  we  have  seen,  fraud  on  the 
part  of  the  officers  of  the  Madison  Square  Bank  is  alleged, 
and  it  appears  to  us  that  the  defendant  had  the  right  to  estab- 
lish his  allegations  in  this^egard,  and  that  they  might  have 
been  sustained  by  the  evidence  excluded. 

If  the  Madison  Square  Bank  fraudulently  procured  posses- 
sion of  the  defendant's  check  the  plaintiff  could  not  recover 
without  showing  that  the  St.  Nicholas  Bank  was  a  hona  fide 
purchaser  and  holder. 

In  Canajoharie  National  Bank  v.  Diefendorf  {i2,Z  N.  Y. 
191-206),  RuGER,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  says :  "  The  burden  of  making  out  good  faith  is  always 
upon  the  party  asserting  his  title  as  a  hona  fide  holder,  in  a 
case  where  the  proof  shows  that  the  paper  has  been  fraudu- 
lently, feloniously  or  illegally  obtained  from  its  maker  or 
owner.  Such  a  party  makes  out  his  title  by  presumptions, 
until  it  is  impeached  by  evidence  phowing  the  paper  had  a 
fraudulent  inception,  and  when  this  is  done  the  plaintiff  can 
no  longer  rest  upon  the  presumptions,  but  must  show  affirma- 
tively his  good  faith. 

In   Vo8hurghv,Di€fendorf  (119  N.  Y.  357-364),  O'Bmkn, 
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J.,  says  :  "  In  this  state  it  must  be  regarded  now  as  a  settled 
rule  that  when  ^  maker  of  negotiable  paper  shows  that  it  has 
been  obtained  from  him  by  fraud  or  duress,  a  subsequent 
transferee  must,  before  entitled  to  recover  on  it,  show  that  he 
is  a  honajide  purchaser." 

In  First  National  Bank  v.  Green  (43  N.  Y.  298)  it  was 
held  that  a  party  suing  upon  a  negotiable  note  purchased 
before  maturity  is  presumed,  in  the  first  instance,  to  be  a  hona 
fide  holder,  but  when  the  maker  has  shown  that  the  note  was 
obtained  from  him  under  duress,  or  that  he  was  defrauded  of 
it,  the  plaintiff  would  then  be  required  to  show  under  what 
circumstances  and  for  what  value  he  became  the  holder.  The 
reason  of  this  rule,  as  stated  by  Rapallo,  J.,  is  that  *'  where 
there  is  a  fraud  the  presumption  is  that  he  who  is  guilty  will 
part  with  the  note  for  the  purpose  of  enabling  some  third  party 
to  recover  upon  it,  and  such  presumption  operates  against  the 
holder,  and  it  devolves  upon  him  to  show  that  he  gave  value 
for  it."  {K  (&  a  Nat.  Bank  v.  Noxon,  45  K  Y.  762; 
Ocean  Not,  Bank  v.  Carlly  56  id.  440  ;  Wilson  v.  liocke^  58 
id.  642;  Nickerson  v.  linger,  76  id.  279;  2  Greenl.  Ev. 
§  172  ;  Bailey  v.  Bidwell,  13  Mees.  &  Wes.  73.)  If,  there^ 
fore,  the  defendant  had  been  permitted  to  show  that  a  fraud 
had  been  practiced  upon  him  by  the  officers  of  the  Madison 
Square  Bank,  the  presumption  that  the  St.  Nicholas  Bank  was 
a  hona  fide  holder  would  no  longer  obtain,  and  then  the  St. 
Nicholas  Bank  could  not  recover  without  showing  that  it  had 
received  the  check  without  knowledge  of  the  fraud,  in  the 
regular  course  of  business,  and  had  paid  value  therefor.  This 
it  has  failed  to  do.  Not  only  has  it  failed  to  establish  these 
facts,  but  the  trial  court  excluded  the  evidence  offered  tending 
to  show  that  its  ofiicers  had  knowledge  of  the  actual  condition 
of  the  Madison  Square  Bank  and  the  circumstances  under 
which  that  bank  received  the  defendant's  check. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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George  V.  E.  Lewis,  as  Administrator,  etc.,  Appellant,  v. 
The  President,  Managers  and  Company  of  the  Dela- 
ware AND  Hudson  Canal  Company,  Respondent. 

The  fact  that  a  railroad  passenger  has  taken  passage  on  a  train  which 
does  not  stop  at  the  station  where  he  desires  to  get  off  does  Dot  affect 
the  measure  of  duty  of  the  railroad  company  or  t!ie  degree  of  protection 
to  which  he  is  entitled  against  the  negligent  acts  of  its  servants;  while 
on  the  train  the  company  owes  to  him  the  same  duty  of  protection 
against  negligence  as  to  the  other  passengers. 

In  an  action  to  recover  damages  for  the  death  of  plaintiffs  intestate,  plain- 
tiff's evidence  tended  to  show  these  facts:  L.  was  a  passenger  on  one  of 
defendant's  trains  and  desired  to  get  off  at  a  station  at  which  the  train 
did  not  stop;  he  was  advised  by  the  conductor  that  no  stop  was  to  be 
made  there.  Before  reaching  the  station  the  train  slowed  up  and  came 
almost  to  a  stop  near  a  bridge  to  enable  a  freight  train,  approaching  on 
another  track,  to  pass  it,  as  the  tracks  w^cre  too  close  together  on  the 
bridge  to  allow  two  trains  to  pass.  The  conductor  told  L.  in  substance 
that  he  would  have  to  get  off  there,  and,  as  the  tmin  would  be  moving 
faster  soon,  he  would  have  to  get  off  quick.  L.  went  to  the  rear  of  the 
car;  to  one  standing  there  the  freight  train  was  not  visible.  As  L. 
stepped  down  from  the  car  it  gave  a  jerk,  causing  him  to  lose  his  bal- 
ance ;  he  fell  upon  the  other  track  and  was  killed  by  the  freight  train, 
the  engine  of  which  reached  the  spot  just  as  he  fell.  Held  (Pinch, 
Gray  and  Haioht,  J  J. ,  dissenting),  that  the  e\'idence  was  sufficient  to 
ccquire  the  submission  to  the  jury  of  the  question  as  to  defendant's 
negligence,  and  as  to  contributory  negligence  on  the  part  of  L. ;  and  so, 
that  a  non-suit  was  error;  that  the  evidence  justified  a  finding  that  L. 
was  induced  to  leave  the  train  in  face  of  a  danger,  i.  e.,  the  approaching 
freight  train,  which  caused  his  death,  of  which  he  was  not  aware,  but 
which  must  have  been  known  to  the  conductor,  and  of  which  he  should 
have  advised  L. 

ffunter  v.  C.  d  S.  V.  R  R  Co.  (112  N.  Y.  871;  126  id.  18),  distinguished. 

Lewis  V.  iV«».,  etc,,  D.  &  K  C.  Co,  (80  Hun,  192),  reversed. 

(Argued  >Iarch  20,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  14,  1894,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  dismissing  the  complaint. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
ure  stated  in  the  opinion. 

Jcmies  W.  Yerheck  for  appellant.  It  was  not  negligence 
per  se  to  attempt  to  get  off  the  moving  train.  {Filer  v.  N. 
T.  a  R.  R.  Co.,  49  K  T.  47 ;  Morrison  v.  E.  R.  Co.,  56  id. 
306.)  The  fact  that  the  train  was  moving,  if  at  all  (although 
this  is  not  conceded)  at  the  time  Lewis  was  ordered  to  get  off, 
would  make  no  difference  in  this  case.  The  moving  train  did 
not  directly  cause  the  injuries  from  which  Levris  died, 
(  Weiler  v.  M.  R.  Co.,  53  Hun,  372 ;  Mclntyre  v.  iT.  T.  C. 
R.  R.  Co.,  37  N.  Y.  287 ;  Corcorcm  v.  N.  T.  E.  R.  R.  Co., 
19  Hun,  358 ;  R&id  v.  Mayor,  etc.,  139  N.  Y.  534 ;  Coleman 
V.  S.  A.  R.  R.  Co.,  114  id.  609 ;  C,  H.  &  I.  R.  R.  Co.  v. 
Carper,  112  Ind.  26 ;  D.,  etc.,  R.  R.  Co.  v.  Curtiss,  23  Wis. 
152 ;  Ha/neon  v.  M.,  etc.,  R.  Co.,  58  Am.  Rep.  162 ;  Pool  v. 
C,  etc.,  R.  W.  Co.,  53  Wis.  657 ;  Jones  v.  C,  etc.,  R.  Co.,  42 
Minn.  183 ;  S.  L.,  etc.,  R.  R.  Co.  v.  CantreU,  37  Ark.  519 ; 
Filer  V.  N.  Y.  C  R.  R.  Co.,  49  N.  Y.  47.)  Contributory 
negligence  is  very  rarely  a  question  of  law.  It  is  only  when 
the  evidence  is  clear  and  uncontradicted  that  it  becomes  a 
question  of  law.  {Stackus  v.  N.  T.  C.  d:  11.  R.  R.  R.  Co., 
79  N.  Y.  446;  Filer  v.  JV.  Y.  C.  R.  R.  Co.,  49  id.  50; 
Bucher  v.  iT.  Y  C.  <&  IT.  R.  R.  R.  Co.,  98  id.  128 ;  Glush^ 
mg  V.  Sha/rp,  96  id.  676.) 

Lewis  E.  Ca/rr  for  respondent.  The  plaintiff's  case  failed 
because  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant.  (Tolmam.  Case,  98  N.  Y.  198,  202 ; .  Cbrrf<?ZZ 
Case,  75  id.  330,  332 ;  Bennett  v.  R.  R.  Co.,  69  id.  594 ; 
Nolan  V.  R.  R.  Co.,  9  J.  &  S.  541.)  The  non-suit  was  right, 
because  there  was  a  total  failure  of  proof  showing  the  exercise 
of  care  on  the  part  of  the  deceased.  On  the  contrary,  the  evi- 
dence established  contributory  negligence  on  his  part.  {Tol- 
man  v.  R.  R.  Co.,  98  N.  Y.  198 ;  Hunter  v.  R.  R.  Co.,  126 
id.  18 ;  Solomon  v.  R.  R.  Co.,  103  id.  437 ;  Eraus  v.  W.  V, 
R.  R.  Co.,  69  Hun,  482  ;  Dams  v.  Z.  F.  R.  R.  Co.,  64  id.  492.) 
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O'Bbien,  J.  The  plaintiffs  intestate  was  killed  in  an 
accident  on  the  defendant's  railroad,  near  Central  Bridge 
station,  on  the  18th  of  September,  1889.  This  action  was 
brought  upon  the  theory  that  the  defendant  is  legally  respon- 
sible for  the  injury  which  resulted  in  his  death.  On  the  trial, 
and  at  the  close  of  the  plaintiffs  case,  the  learned  trial  judge 
granted  a  motion  for  a  non-suit,  to  which  the  plaintiff 
excepted. 

The  appeal  to  this  court  presents  the  question  whether, 
upon  the  proof  given,  the  plaintiff  was  not  entitled  to  have 
the  case  submitted  to  the  jury.  The  trial  court  having  dis- 
posed of  the  case  as  presenting  only  a  question  of  law  the 
judgment  must  be  upheld,  if  at  all,  upon  the  principle  that 
upon  no  reasonable  view  or  construction  of  the  evidence  could 
the  action  be  maintained.  If  the  proof  given  was  of  such  a 
character  as  to  warrant  opposing  inferences,  or  to  justify 
different  conclusions  of  fact  in  the  minds  of  reasonable  men, 
the  case  was  for  the  jnrv. 

On  the  day  of  the  accident  the  deceased,  who  lived  in 
Schenectady,  got  on  to  a  train  on  the  defendant's  road  at 
Cobleskill,  for  the  purpose  of  reaching  his  home,  but  in  order 
to  do  that  by  the  regular  route  it  was  necessary  to  change 
cars  at  Quaker  Street  station.  It  appears  that  it  was  what 
was  called  a  through  train,  that  made  no  stop  at  any  station 
between  Cobleskill  and  Albany,  but  whether  the  deceased 
knew  it  or  not  when  he  boarded  the  train  does  not  conclu- 
sively or  satisfactorily  appear.  Before  reaching  the  next  sta- 
tion, which  was  Central  Bridge,  about  three  miles  further 
east,  the  deceased  was  informed  by  the  conductor  that  no  stop 
would  be  made  at  Quaker  Street.  After  passing  the  Central 
Bridge  station  and  reaching  a  point  about  a  thousand  feet 
west,  where  a  bridge  crosses  a  streani,  the  train  slowed  up 
and,  in  the  language  of  one  of  the  witnesses,  came  almost 
to  a  stop.  The  conductor  then  told  the  deceased  that  he 
would  have  to  get  out  quick,  that  the  train  would  not  stop  at 
Quaker  Street,  and  would  be  running  faster  very  soon.  The 
deceased  immediately  got  up  from  his  seat,  went  to  the  rear 
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of  the  car  and  stepping  down,  had  just  reached  the  ground 
when  in  some  way  lie  lost  his  balance  and  was  thrown  under 
a  freight  train  passing  rapidly  in  the  other  direction,  close  to 
the  train  from  which  he  had  just  landed.  The  tracks  at  this 
point,  it  seems,  are  close  together,  and  the  reason,  apparently, 
for  reducing  the  speed  of  the  i^assenger  train,  till  it  came 
almost  to  a  stop,  was  to  enable  the  freight  train  going  in  the 
other  direction  to  pass  it. 

There  were  two  witnesses  sworn  who  witnessed  the  trans- 
action and  it  will  be  perhaps  best  described  in  their  own  lan- 
guage. The  first  one  was  Tracy,  who  was  evidently  travel- 
ing with  the  deceased,  and  his  version  is  as  follows : 

"  Was  acquainted  with  Moses  Lewis  in  his  lifetime ;  remem- 
ber September  IS,  1889;  I  was  at  Cobleskill  on  that  day; 
saw  Mr.  Lewis  there  on  that  day  walking  around  the  streets ; 
afterwards  he  and  I  took  the  train  at  Cobleskill  to  go  to 
Quaker  Street,  and  just,  before  we  got  to  Central  Bridge  the 
conductor  came  in  and  said,  '  Tickets,'  and  Lewis  handed  him 
his  mileage  book  ;  Lewis  said,  '  Two  to  Quaker  Street ; '  con- 
ductor said,  '  I  don't  think  we  will  stop  at  Quaker  Street ; '  he 
took  the  book  and  tore  out  some  tickets,  and  said,  *  I  will  see ; ' 
he  went  on  to  the  other  end  of  the  car  and  came  back,  and  in 
the  meantime  Lewis  said,  *  You  have  stopped  there  before ; ' 
he  said,  '  I  will  see ; '  he  came  back  in  about  a  minute  or  so 
and  said,  'We  will.not  stop  at  Quaker  Street;  you  have  got  to 
get  off  here,  and  get  off  here  quick ;  the  train  will  be  moving 
faster  soon  ; '  we  started  and  walked  to  the  rear  platform  ;  we 
walked  there  with  a  quick  step  ;  we  walked  quick.  Lewis 
was  first  and  got  down  and  took  hold  of  tlie  railing,  and 
stepped  off  on  the  right-hand  side ;  as  we  went  to  the  rear 
end  of  the  car  he  turned  to  the  right  and  took  hold  of  the 
railing  and  stepped  off,  and  about  the  time  he  stepped  off 
the  train  gave  a  sudden  jerk  and  threw  him  against  the  rear 
end,  and  he  seemed  to  whirl  right  round  over  the  track  and 
fell  in  under  a  freight  train ;  when  he  got  out  on  the  platform 
I  did  not  see  the  freight  train ;  it  was  not  in  sight." 

In  response  to  some  direct  questions  he  further  stated : 
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"  Q.  As  Lewis  started  to  get  off  the  train,  describe  what 
movements,  if  any,  lie  made  ? 

"A.  After  he  had  hold  of  the  railing,  when  it  gave  the 
jerk,  he  tried  to  get  back. 

"And  when  Lewis  got  off  the  last  step  the  freight  train  was 
not  visible  to  me,  standing  on  the  rear  platform. 

"  It  was  the  freight  train  that  ran  over  Lewis ;  I  do  not 
know  what  part  of  the  train  he  fell  under ;  I  could  not  see ; 
the  engine  of  the  freight  train  did  not  get  by  him  before  he 
finally  let  go  ;  it  was  not  by ;  it  was  just  there." 

This  statement  was  not  materially  changed  on  cross-exam- 
ination, and  being  re-examined  he  further  said  that  there 
was  no  freight  train  to  be  seen  when  he  started  to  go  down 
the  steps.  "  We  were  trying  to  get  off  on  the  side  where  the 
depot  was.  Lewis  took  hold  of  the  railing  and  was  stepping 
off ;  the  train  gave  a  jerk  and  that  threw  him  against  the  rail- 
ing, and  he  seemed  to  hang  on  for  a  second  and  fell  down. 
This  was  all  done  in  a  second ;  done  quicker  than  you  could  tell 
it.  When  he  whirled  and  fell  down  that  was  the  first  tkne  I 
saw  the  freight  train." 

The  other  witness,  a  man  named  Burns,  a  passenger  on  tlie 
train,  thus  describes  what  took  place :  "  I  was  at  the  time  in 
Cobleskill ;  have  heard  Mr.  Tracy  testify  as  to  the  accident 
that  occurred  near  Central  Bridge ;  I  remember  that  occasion ; 
I  got  on  that  train  at  Cobleskill ;  was  going  to  Albany ;  got  in 
the  rear  car ;  sat  on  the  north  side  of  the  car  facing  the  rear 
end ;  saw  the  witness  Tracy ;  he  sat  next  to  the  window  facing 
me ;  Lewis  sat  with  him ;  did  not  know  him  at  that  time ; 
Lewis  sat  on  the  outside  facing  me  in  the  same  seat  with  Tracy. 

"  Q.  Do  you  remember  just  before  you  got  to  Central 
Bridge  the  conductor  came  through  ? 

"A.  I  think  I  can. 

"Q.  What  happened  ? 

"A.  The  conductor  came  in  for  his  ticket  and  this  man, 
Mr.  Lewis,  took  a  ticket  out  of  his  pocket,  or  a  book ;  I  think 
it  was  black,  and  gave  it  to  the  conductor,  and  the  conductor 
returned  it  to  him  again. 
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"  Lewis  said  he  wanted  to  get  off  at  Quaker  Street  to  go  to 
Schenectady ;  the  conductor  told  him  to  wait  a  minute,  to 
wait  and  see,  he  would  come  back  ;  something  like  that,  and  he 
returned  the  book  to  him,  and  he  put  the  book  in  his  pocket. 

"  The  conductor  went  to  the  rear  of  the  car ;  then  he  came 
back  and  touched. Lewis  on  the  shoulder  and  told  him  he 
would  have  to  get  off  there  before  they  were  going  any  faster 
than  they  were  going, 

"  He  got  up  and  went  to  the  rear  of  the  car,  and  Tracy  and 
four  or  five  men  at  the  rear,  I  could  not  tell  exactly,  and 
started  to  get  off  on  the  right ;  the  last  time  the  conductor 
came  back  he  said  to  Lewis :  ^  It  is  going  pretty  slow  now,  and 
it  will  be  going  faster,  and  you  better  get  off  now ;  that  is  all 
I  have  to  say  about  it ; '  he  told  him  it  was  a  through  train 
and  did  not  stop  at  Quaker  Street ;  when  Lewis  and  Tracy  got 
to  the  rear  platform  I  was  looking  to  the  rear ;  looking  right 
at  tliem ;  they  went  off  at  the  rear  of  the  car  ;  it  was  all  done 
in  a  minute;  somebody  pulled  the  bell;  before  that,  when 
they  got  out  on  the  platform,  the  train  was  just  about  goings 
and  that  is  all  there  was  of  it ;  it  was  not  going  very  fast ;  as 
they  got  out  there  it  began  to  pull  up  all  of  a  sudden ;  it  did 
not  stop ;  it  went  quicker ;  the  next  thing  I  saw,  somebody 
came  and  says :  '  Now  you  have  got  to  stop,  you  have  killed  a 
man ; '  but  I  could  not  say  who  it  was ;  then  the  train  stopped 
and  backed  up,  and  I  got  off  and  saw  this  man  lying  there 
with  his  legs  cut  off ;  at  the  time  the  conductor  spoke  to  him 
first,  when  he  came  to  take  his  ticket,  it  seemed  to  me  that 
the  train  was  just  about  pulling  in  pretty  fast,  but  I  could  not 
tell  how  many  miles  an  hour ;  we  had  not  quite  got  then  to 
the  Central  Bridge  depot.' " 

The  judgment  below  proceeded  upon  the  ground  that  this 
testimony  was  not  sufficient  to  warrant  a  finding  of  negligence 
on  the  part  of  the  defendant,  and  that  it  did  show  aflBrma- 
tively  that  the  deceased  was  chargeable  with  contributory 
negligence.  "Whether  the  deceased  had  paid  fare  as  a  passen- 
ger to  some  point  east  of  Cobleskill  or  not  is  left  in  some 
doubt  by  the  testimony.  The  conductor  was  not  sworn,  or 
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any  evidence  given  in  behalf  of  the  dqf  endant.  If  that  was  a 
material  fact  it  should  have  been  passed  upon  by  the  jury,  as 
the  proof  was  prima  fade  sufficient  for  their  consideration 
on  that  point.  But  we  think  it  was  not  material.  The  most 
that  can  be  urged  by  the  defendant  in  this  respect  is  that  the 
deceased  was  by  mistake  in  the  wrong  train.  But  that  cir- 
cumstance did  not  affect  or  change  the  measure  of  duty  which 
the  defendant  owed  liim  as  a  passenger,  or  the  degree  of  pro- 
tection to  which  he  was  entitled  against  the  negligent  acts  of 
the  carrier  or  its  servants.  It  is  true  that  unless  he  took 
passage  and  paid  fare  to  Albany,  the  next  station  where  the 
train  stopped,  he  could  have  been  required  to  leave  the  train, 
but  while  on  it  the  company  owed  him  the  same  duty  of  pro- 
tection against  negligence  as  the  other  passengers. 

One  of  the  questions  for  our  consideration  is  whether  upon 
the  evidence  given  the  jury  could  have  found  that  the  defend- 
ant did  not  perform  that  duty.  It  is  not  very  material 
whether  the  language  of  the  conductor  to  the  deceased  be 
regarded  as  a  request,  a  direction,  or  an  advice  to  leave  the 
train.  It  might  have  been  understood  as  a  direction.  The 
witnesses  differ  somewhat  as  to  the  words  he  used,  and  the 
construction  to  be  placed  upon  his  language  was  for  the  jury 
if  that  question  was  of  any  importance.  The  juyy  could  have 
found  that  the  deceased  left  the  train,  not  of  his  own  motion 
or  upon  his  own  judgment,  but  in  obedience  to  the  wish  and 
suggestion  of  the  conductor,  and,  but  for  what  the  conductor 
said  to  him,  he  would  have  remained  in  the  car.  The  con- 
ductor's action  must  be  judged  by  the  circumstances  existing 
at  the  time.  He  brought  the  train  almost  to  a  stop  while 
approaching  the  bridge  and  the  coming  freight  train,  and  it 
could  be  inferred  from  the  general  situation  that  this  was  for 
the  purpose  of  allowing  it  to  pass.  The  presence  of  this 
freight  train  was  an  element  of  danger  not  necessarily  known 
to  the  deceased,  but  which  was  or  should  have  been  known 
to  the  conductor.  It  was  the  passage  of  that  train  at  the  time 
the  deceased  was  alighting  from  the  passenger  car  that  caused 
his  death.     Had  the  request,  direction  or  invitation  to  get  off 
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been  given  at  some  other  time  or  at  some  otlier  place  where 
the  only  danger  to  be  feared  was  that  incident  to  getting  ofE 
from  a  train  moving  at  a  slow  rate  of  speed,  there  is  no  reason 
to  believe  that  the  deceased  would  have  been  injured.  The 
deceased  was  induced  to  leave  the  train  in  the  face  of  a 
danger  which  he  may  not  have  been  aware  of,  but  which 
must  have  been  known  to  the  conductor.  It  cannot  be  said 
as  matter  of  law  upon  this  evidence  that  the  deceased  knew 
of  the  approaching  train  which  caused  his  death  or  could  have 
seen  it  in  time  to  avoid  the  danger.  That  was  a  proper  ques- 
tion for  the  jury,  but  we  cannot  say  that  the  deceased  in  the 
hurry  and  excitement  of  the  moment  and  in  the  suddenness 
of  the  emergency  either  knew  or  could  have  known  of  the 
danger  that  awaited  him  on  leaving  the  car,  while  the  con- 
ductor did,  or  at  least  the  jury  could  have  taken  that  view  of 
the  evidence.  Had  the  conductor  stopped  the  train  and 
requested  the  deceased  to  get  off  at  a  place  where  another 
train  was  passing  at  the  same  time,  without  warning  him  of 
the  danger,  it  would  be  for  the  jury  to  say  whether  the 
carrier  had  used  that  degree  of  care  which  the  law  exacts  of 
it  under  such  circumstances.  So  we  think  that  the  conduct 
of  the  defendant's  conductor  in  this  case  presented  a  question 
for  the  jury.  {Buoher  v.  iT.  F.  O.  dk  H,  R.  R,  R,  Co.,  98 
N.  Y.  128 ;  Mclntyre  v.  N.  Y.  G.  R.  R,,  37  id.  287 ;  WeUer 
V.  Manhattcm  Railway  Co.,  53  Hue,  372 ;  Reid  v.  Mayor, 
etc.,  68  id.  110 ;  139  N.  Y.  534 ;  Pool  v.  Chicago,  etc.,  Rail- 
way Co.,  53  Wis.  657 ;  "Wharton  on  Neg.  §  371 ;  Keating  v. 
N.  Y.CdkR.  R.  R.  R.  Co.,  49  K  Y.  673.) 

The  language  of  the  defendant's  servant,  whatever  its  fair 
construction  may  be,  was  calculated  and  intended  to  put  the 
deceased  in  motion,  and  may  be  regarded  as  the  moving  cause 
of  his  attempt  to  leave  the  train  at  the  time  and  place  that  he 
did.  The  conductor,  it  must  be  presumed,  knew  the  exact 
situation,  the  distance  between  the  tracks  which  brought  the 
trains  close  to  each  other,  the  presence  of  the  coming  freight 
train  and  the  other  elements  of  danger,  if  any,  to  which  the 
deceased  would  be  exposed  in  leaving  the  train.     If,  with 
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knowledge  of  the  existence  of  a  latent  danger,  known  to  him 
bnt  not  to  the  deceased,  he  ^pequested  or  invited  him  to 
encounter  this  danger  without  informing  him  of  it,  or  guard- 
ing against  it,  he  failed  to  perform  that  duty  to  the  passenger 
which  the  law  requires. 

In  dealing  with  the  passenger  the  conductor  represented  the 
corporation,  and  any  omission  of  duty  or  neglect  on  his  part 
may  be  imputed  to  the  defendant. 

Nor  do  we  think  that  the  evidence  was  of  such  a  cliaracter 
as  to  warrant  the  learned  trial  court  in  deciding  that  the 
deceased  was,  as  matter  of  law,  guilty  of  negligence  con- 
tributing to  the  injury  resulting  in  his  death.  It  cannot  be 
affirmed,  as  a  legal  result  of  the  evidence,  that  he  was  aware 
of  the  presence  of  the  approaching  freight  train,  or  that,  in 
the  hurry  and  excitement  of  the  moment,  he  could  or  ought 
to  have  seen  it.  The  evidence  on  that  point  is  not  very  clear, 
but  as  it  appears  in  the  record  the  question  could  not  prop- 
erly have  been  taken  from  the  jury.  So  far  as  appears  the 
deceased  had  no  reason  to  believe  when  he  left  his  seat  in 
the  car  that  the  conductor  had  invited  him  to  alight  f i-om  the 
train  at  a  point  where  he  was  liable  to  encounter  another, 
running  at  a  high  rate  of  speed  in  an  opposite  direction,  and 
whether  he  discovered  it  on  reaching  the  platform  or  before 
alighting  was,  upon  the  evidence,  a  question  of  fact.  In  this 
view  the  only  other  ground  upon  which  contributory  negli- 
gence could  have  been  predicated  is  the  undisputed  fact  that 
the  deceased  attempted  to  alightrfrom  a  train  while  in  motion, 
at  a  low  rate  of  speed,  at  the  request,  direction  or  suggestion 
of  the  conductor.  It  is  urged  that  negligence  on  the  part  of 
the  deceased  follows  from  that  fact  as  a  necessary  legal  infer- 
ence, irrespective  of  what  the  conductor  said  or  of  the  circum- 
stances under  which  the  passenger  acted.  This  proposition 
is  asserted  upon  the  authority  of  the  Hunter  case,  which  was 
considered  in  this  court  upon  two  occasions  (112  N.  T.  371 ; 
126  id.  18).  Tho  deceased  in  that  case  attempted  to  board  a 
moving  train  in  the  face  of  a  situation  and  under  circum- 
stances attended  with  peculiar  danger.    Here  the  deceased 
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attempted  to  alight  from  one  without  being  aware,  so  far  as 
appears,  of  the  presence  of  the  approaching  train  which 
caused  his  death  or  any  other  danger  except  such  as  was 
involved  in  the  act  itself.  The  Hunter  case  recognizes  a 
manifest  distinction  between  the  case  of  a  passenger  getting 
on  and  off  a  moving  train.  In  the  latter  case  the  act  may  be 
justified  or  excused  by  a  necessity  or  what  is  termed  a  stress 
of  circumstances  that  cannot  exist  in  the  former.  It  is  not 
necessary  now  to  point  out  all  the  reasons  upon  which  this 
distinction  rests  since  this  court  has  held  upon  full  considera- 
tion that  a  passenger  in  attempting  to  alight  from  a  moving 
train,  under  circumstances  not  unlike  those  appearing  in  this 
case,  was  not  guilty  of  negligence  ^^r  *^,  but  that  the  ques- 
tion was  one  of  fact  for  the  jury.  {Filer  v.  N,  Y,  C.  H. 
Co.^  49  N.  Y.  47.)  The  same  principle  was  assumed  or 
decided  in  some  of  the  other  cases  above  cited. 

There  is  no  inflexible  rule  of  law  that  determines  the  nature 
of  the  act  of  the  deceased  in  attempting  to  alight  from  the 
train.  It  must  be  viewed  in  the  light  of  the  actual  situation 
as  it  appeared  to  him  and  judged  by  that  measure  of  care  and 
caution  whicli  a  person  of  ordinary  prudence  is  expected  to 
observe  under  like  circumstances.  The  conductor  had  pre- 
sented to  the  mind  of  the  deceased  the  alternative  of  leaving 
the  train  immediately  in  order  to  reach  his  destination  or  of 
being  carried  out  of  his  waiy  to  a  distant  point.  There  was 
but  little  time  for  thought  or  reflection,  and  whether,  under 
such  circumstances,  the  passenger  made  a  prudent  or  a  reck- 
less choice  was  a  question  to  be  determined  by  the  judgment  of 
reasonable  men.  He  had  a  right  to  assume  that  the  conductor 
would  not  expose  him  to  any  concealed  danger  from  a  pass- 
ing train.  Had  he  been  informed  of  that  element  of  risk  he 
might  not  have  assumed  it  or  might  have  guarded  against  it. 
"Whether,  under  all  these  circumstances,  his  conduct  was  care- 
less or  prudent  was  a  question  which  could  not  properly  be 
determined  by  the  court,  but  belonged  to  the  jury. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 
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FmoH,  J.  (dissenting).  The  plaintiff's  intestate  was  crushed 
under  the  wheels  of  a  freight  train  and  died  from  the  effect  of 
his  injuries.  The  administrator  sued  to  recover  damages,  but 
was  non-suited  at  the  trial  and  the  General  Term  have  affirmed 
the  consequent  judgment.  I  think  the  decision  was  clearly 
right  and  beyond  any  reasonable  criticism. 

The  intestate  boarded  tlie  defendant's  train  at  Cobleskill, 
desiring  to  go  to  Schenectady.  That  he  was  no  stranger  to 
the  situation  is  indicated  by  two  facts.  He  had  a  mileage 
book  of  the  company  containing  its  tickets,  which  he  would 
not  have  purchased  unless  in  the  frequent  habit  of  passing 
over  the  road,  and  his  remark  to  the  conductor  about  the  pre- 
vious stopping  of  the  same  train  at  Quaker  Street  indicates 
his  familiarity  witli  its  character  and  his  habitual  use  of  it. 
It  was  a  through  train  bound  to  Albany,  not  scheduled  to 
stop  at  Quaker  Street,  and  inviting  no  passengers  for  that  sta- 
tion. This  fact  the  intestate  perfectly  well  knew,  and  it  was 
his  duty  to  have  known  it  before  he  went  upon  the  train. 
What  he  desired  to  do  was  to  leave  the  car  at  Quaker  Street 
and  go  by  another  train  direct  to  Schenectady,  instead  of  fol- 
lowing the  two  sides  of  the  triangle  and  traveling  first  to 
Albany  and  then  to  Schenectady,  which  was  the  longer  and 
more  expensive  route.  He  took  the  through  train,  hoping  it 
would  stop  at  Quaker  Street,  but  without  any  invitation  to 
enter  based  upon  that  possibility.  He  could  reach  his  desti- 
nation safely  by  either  route,  and  he  simply  took  his  chances 
of  being  able  to  get  off  at  the  point  wliich  he  preferred.  He 
had  no  right  to  any  such  permission,  and  it  is  quite  obvious 
that  he  knew  it.  The  intestate  was  in  the  rear  car  of  the 
train.  When  the  conductor  appeared  and  asked  for  tickets 
the  intestate  gave  him  his  mileage  book,  saying,  "  Two  for 
Quaker  Street."  The  deceased  was  sitting  by  the  side  of 
Tracy,  who  was  a  witness  for  the  plaintiff,  and  gave  his  testi- 
mony with  a  very  commendable  fairness  and  intelligence.  It 
is  his  evidence  that  I  shall  follow  for  an  account  of  the  acci- 
dent. In  Answer  to  intestate's  announcement  of  his  pro- 
posed   destination     "conductor    said,     I     don't    think    we 
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will  stop  at  Quaker  Street ;  he  took  the  book  and  tore  out 
some  tickets,  and  said,  I  will  see;  he  went  on  to  the 
other  end  -of  the  car  and  came  back,  and,  in  the  meantime, 
Lewis  said,  You  have  stopped  there  before ;  he  said,  I  will 
see ;  he  came  back  in  a  minute  or  so  and  said,  We  will  not 
stop  at  Quaker  Street ;  you  have  got  to  get  oflE  here  and  get 
ofE  quick,  the  train  will  be  moving  faster  soon."  When  this 
conversation  began  the  train  was  moving  rapidly.  When  it 
ended  the  brakes  had  been  applied  and  it  was  moving,  very 
slow,  but  still  in  motion.  It  did  not  stop  at  all  until  after  the 
accident.  That  is  what  every  witness  testifies  to  except  one. 
He  was  a  Presbyterian  minister  sitting  in  a  dijBferent  car  from 
deceased,  and  with  nothing  to  draw  his  attention  to  the  precise 
facts.  He  said :  "  The  train  nearly  stopped ;  I  don't  know 
but  it  did  come  to  a  stand-still ; "  but,  on  cross-examination, 
he  said :  "  Am  not  able  to  say  whether  the  train  came  to  a 
stop  or  not."  The  uncontradicted  evidence,  therefore,  is  that 
it  greatly  abated  its  speed,  but  was  in  motion  when  the 
accident  happened.  Tracy's  account  of  the  conversation  is 
varied  somewhat  in  its  form  by  the  testimony  of  Burns,  who 
said :  "  The  conductor  went  to  the  rear  of  the  car ;  then  he 
came  back  and  touched  Lewis  on  the  shoulder  and  told  him  he 
would  have  to  get  off  there."  The  witness  stated  the  con- 
ductor's language  thus  :  "  It  is  going  pretty  slow  now,  and  it 
will  be  going  faster,  and  you  better  get  off  now  ;  that  is  all  I 
have  to  say  about  it."  No  other  witnesses  describe  the  con- 
versation. It  is  not  easy  to  misunderstand  what  was  said.  It 
was  not  a  command  to  leave  the  train,  nor  a  direction  to  do  so, 
nor  a  statement  in  any  manner  controlling  the  free  action  or 
free  choice  of  Lewis.  It  informed  him  of  two  facts  bearing 
upon  his  convenience ;  one,  tliat  the  train  would  not  stop  at 
Quaker  Street,  the  other,  that,  if  he  chose  not  to  go  to  Albany, 
his  only  opportunity  was  to  get  off  at  once  while  the  train  was 
going  slow,  and,  if  he  preferred  to  do  that,  he  must  do  it 
quickly,  for  the  train  would  soon  be  going  faster.  Any  differ- 
ent construction  of  the  conductor's  words  would  be  possible 
only  as  a  last  resort  in  the  technical  atmosphere  of  a  law  suit. 


520  Lewis  v.  Pbks.,  etc.,  D.  &  H.  Cajtal  Co.      [April, 

Dissenting  opinion,  per  FmcH,  J.  [Vol.  145. 

They  simply  notified  Lewis  of  an  opportunity  to  be  availed  of 
promptly,  if  at  all,  and  left  him  to  choose  between  a  safe  ride 
to  Albany  and  the  experiment  of  leaving  the  train  while  mov- 
ing slow.  Lewis  chose  to  avail  himself  of  the  opportunity  and 
get  off  of  the  train  while  its  motion  was  slight.  He  made  this 
choice,  not  under  a  stress  of  circumstances  occasioned  by  the 
neglect  or  wrongful  act  of  the  company,  which  we  have  some- 
times admitted  as  an  excuse,  but  solely  for  his  own  convenience 
and  as  the  result  of  his  own  voluntary  act.  The  company  had 
in  no  manner  created  or  caused  the  emergency  which  occa- 
sioned his  choice. 

It  is  probable  that  the  train  slackened  its  speed  to  enable  a 
freight  train  approaching  on  the  other  track  to  first  cross  the 
bridge  on  which  the  two  tracks  were  so  close  together  that 
only  one  train  could  pass  at  a  time.  The  proof  does  not  show 
whetlier  this  was  a  usual  or  an  exceptional  circumstance.  If 
usual,  it  would  be  a  just  inference  that  the  conductor,  know- 
ing the  place  at  which  the  brakes  were  applied,  would  infer 
the  approach  of  a  coming  train  first  reaching  the  bridge.  If, 
however,  the  express  train,  as  is  generally  the  case,  had  the 
right  of  way  and  it  was  the  ordinary  duty  of  the  freight  train 
to  wait  on  the  other  side  for  the  express  to  pass,  or  the  com- 
ing train  was  "  belated,"  as  the  plaintiff's  counsel  says,  though 
I  see  no  such  proof  in  the  case,  or  if  from  any  other  cause  the 
slackening  of  speed  at  that  point  was  exceptional,  then  it  will 
not  follow  that  the  conductor  knew,  or  ought  to  have  known, 
that  the  freight  train  was  approaching.  The  proof  permits 
only  of  a  guess  on  that  point  more  or  less  reasonable  accord- 
ing to  the  general  knowledge  with  which  one  looks  at  it. 

Ketuming  to  Tracy's  account  of  the  accident,  and  he  is  the 
sole  and  only  witness  who  saw  it  and  was  able  to  describe  it,  it 
appears  that  he  and  Lewis  both  at  once  arose  at  the  end  of  the 
conductor's  statement,  and  came  out  upon  the  rear  platform  of 
the  car.  Lewis  had  in  his  left  hand  an  umbrella  and  an  over- 
coat, approached  the  steps  leading  to  the  side  of  the  train,  and 
with  his  right  hand  took  hold  of  the  iron  rail  fastened  to  the 
body  of  the  car.     Wliat  then  occurred  should  be  repeated  in 


1895.]       Lewis  v.  Pbbs.,  etc.,  D.  &  H.  Canal  Co.  521 

K.  Y.  Bep.]  Dissenting  opinion,  per  FmcH,  J. 

the  words  of  the  witness.  "  Lewis  was  first  and  got  down  and 
took  hold  of  the  railing  and  slipped  off  on  the  right-hand  side ; 
as  we  went  to  the  rear  end  of  the  car  he  turned  to  the  right 
and  took  hold  of  the  railing  and  stepped  off,  and,  about  the 
time  he  stepped  off,  the  train  gave  a  sudden  jerk  and  threw 
him  against  the  rear  end  and  he  seemed  to  whirl  right  around 
over  the  track  and  fell  in  under  a  freight  train ; "  *  *  * 
**  I  saw  what  he  had  hold  of ;  he  had  hold  of  the  railing  that 
was  on  the  end  of  the  body  of  the  car ;  I  saw  him  step  down ; 
saw  him  step  off;  step  down  on  the  ground;"  »  *  » 
*'  When  Lewis  stepped  down  that  way  he  had  an  umbrella  and 
an  overcoat  in  his  left  hand ;  when  he  stepped  down  I  saw  his 
feet  strike  the  ground  ;  his  feet  did  strike  the  ground  ;  when  he 
stepped  on  the  ground  he  liad  hold  of  the  railing  of  this  car ; 
he  did  not  continue  to  hold  on  to  it  more  than  a  second  I 
think  ;  and  it  was  after  he  had  fairly  alighted  on  the  ground ; 
the  sudden  motion  of  the  passenger  train  I  spoke  about  was 
just  about  as  he  was  in  the  act  of  stepping  off ;  his  feet  had 
not  struck  the  ground  then ;  then  after  that  he  stepped  down 
from  the  step  and  struck  on  the  ground  with  both  feet  fairly, 
and  retained  his  hold  of  the  railing  after  that."  *  *  *  <<  j 
saw  him  spin  around  ;  that  W£is  when  he  was  yet  holding  on 
the  railing ;  when  he  was  turning  round ;  it  was  just  after 
that ;  the  jerk  of  the  train  came  before  that,  when  he  was  still 
on  the  steps ;  I  could  not  say  as  to  whether  the  jerk  of  the 
train  threw  him  off  under  that  train ;  it  threw  him  against  the 
rail ;  I  saw  him  get  on  the  ground  with  both  feet ;  saw  him 
still  hold  on  the  railing  with  his  hand ;  he  was  still  upright, 
with  his  face  toward  the  engine ;  I  noticed  that  he  was  mov- 
ing along  in  the  same  direction  as  the  train  at  that  time." 

*  *  *  "  So  far  as  I  observed,  when  he  came  out  on  the 
platform,   Lewis   did   not   make   the   slightest   observation." 

*  »  *  a  jIq  xqq]^  liold  of  the  railing  and  was  stepping  off, 
and,  as  he  was  stepping  off,  the  train  gave  a  jerk,  and  that 
threw  him  against  the  railing,  and  he  seemed  to  hang  on  for  a 
second  and  fell  down ;  this  was  all  done  in  a  second ;  done 
quicker  than  you  could  tell  it."     That  is  the  whole  evidence 
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of  the  accident  and  its  cause.  It  puts  an  end  utterly  to  the 
theory  that  getting  off  of  the  moving  train  had  nothing  to  do 
with  the  injury,  and  shows  that  it  had  everything  to  do  with 
it,  and  was  its  sole  explanation  and  cause.  We  see  Lewis  at 
the  very  last  moment  with  his  hpld  on  the  train  unloosened, 
pulled  along  in  its  direction  and  spinning  round  with  a  fall. 
The  whole  thing  occupied  but  a  second.  In  telling  it  it  seems 
longer,  and  the  effort  of  the  witness  to  analyze  the  sadden 
jerk  and  whirl  makes  it  appear  slower  than  the  almost  instan- 
taneous event.  That  he  might  have  seen  the  approaching 
freight  train  if  he  had  looked ;  that  he  might  have  heard  it 
if  he  had  listened ;  that  he  took  no  observation  whatever ; 
that  the  jerk  of  his  own  train  threw  him  off  the  step,  and  as 
his  feet  struck  the  ground  his  hold  on  the  railing  swept  him 
from  his  balance  ;  these  are  facts,  obvious  and  beyond  reason- 
able question,  and  which  show  that  the  deceased,  instead  of 
being  free  from  negligence,  met  his  death  from  that  cause. 
We  have  held  too  often  that  it  is  a  negligent  act  for  one 
to  get  on  or  off  of  a  moving  train  to  discuss  the  subject 
anew,  and  the  only  condition  which  we  have  ever  allowed 
to  make  it  excusable  did  not,  as  I  have  shown,  exist 
in  this  case.  That  excuse,  allowed  so  far  to  modify  the 
character  of  the  act  as  to  permit  a  jury  to  regard  is  as  not  nec- 
essarily negligent,  was  first  stated  in  I^iler  v.  iV.  Y.  Central 
B.  R.  Co,  (49  N.  Y.  4Y),  in  which  it  was  held  that  where  tha 
psjBsenger  by  the  wrongful  act  of  the  company  is  put  to  an 
election  between  leaving  the  cars  while  moving  slowly  or 
losing  the  station  where  he  has  a  right  to  stop,  the  question  of 
negligence  becomes  one  of  fact.  It  was  not  denied  that 
alighting  from  a  moving  train  was  wrong  or  dangerous,  but 
the  decision  went  upon  the  ground  that  the  act  was  not  one 
of  free  agency,  but  was  the  product  of  coercion  produced  by 
the  wrongful  act  of  the  company.  In  this  case  the  election 
was  occasioned  solely  by  the  fault  of  Lewis  himself.  He 
voluntarily  and  deliberately  put  himself  in  a  position  where 
there  was  but  a  possible  chance  of  alighting  at  Quaker  Street, 
and  when  that  chance  was  gone  the  choice  between  leaving 
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the  train  moving  slow  and  going  safely  to  his  destination, 
flowed  from  his  own  fault,  and  was  not  produced  by  any 
wrongful  act  on  the  part  of  the  company.  A  man  cannot 
himself  occasion  the  stress  of  circumstances  under  which  he 
chooses,  and  then  put  them  upon  the  company  as  an  excuse 
for  a  dangerous  act.  We  refused  after  a  deliberate  discussion 
to  extend  the  principle  of  that  rule  so  as  to  destroy  it,  in  the 
case  of  Bkinter  v.  C.  cfe  S.  V.  B,  R.  Co.  (126  N.  Y.  18).  We 
there  held  that  the  person  injured  acted  as  a  free  agent,  that  is, 
not  coerced  or  compelled  to  choose  by  any  fault  or  wrongful 
act  of  the  company,  and  that  his  convenience  or  inconvenience 
was  a  matter  of  no  account,  and  further  that  the  invitation  of 
the  conductor  did  not  alter  that  free  agency,  or  put  any  sort 
of  coercion  upon  it.  The  same  thing  is  true  here.  I  do  not 
regard  the  words  of  the  conductor  as  amounting  even  to  an 
invitation.  They  furnished  a  possible  alternative  having  a 
risk  about  it  which  the  passenger  was  free  to  accept  or  not, 
and  left  him  to  choose.  Between  these  words,  however 
regarded,  and  the  accident  lay  the  free  agency  of  the  pas- 
senger, not  coerced  by  the  company,  and  which  it  had  not 
lessened,  warped  or  controlled  by  any  wrongful  act  of  its  own. 
Ifo  responsibility  for  the  choice  rested  upon  it. 

Beyond  that,  we  held  in  the  Filer  case,  in  spite  of  the  stress 
of  circumstances  and  the  invitation  of  the  train  agents,  that 
the  passenger  was  not  absolved  from  prudence  and  care  in 
alighting  from  the  moving  train.  We  said  of  the  then  plain- 
tiff that  "  if,  in  leaving  the  cars,  she  did  not  exercise  the  care 
and  caution  which  she  might  and  ought  to  have  done,  and  was 
careless  and  negligent  in  her  movements,  or  in  the  care  of  her 
dress,  and  by  reason  of  such  want  of  care  caused  or  contributed 
to  the  injury,  she  ought  not  to  recover."  Here,  not  only  is 
no  care  or  caution  affirmatively  shown,  but  the  absence  of  it 
is  proved.  The  passenger  put  his  convenience  above  his 
safety.  He  knew  it  was  risky  and  unsafe  to  alight  from  a 
moving  train;  that  he  was  about  to  take  that  risk;  that 
another  track  was  alongside  warning  him  of  peril  from  that 
direction ;  that  a  train  might  pass  at  any  moment  and  increase 
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the  danger  of  his  intended  act,  bat,  instead  of  exercising  a 
care  commensurate  with  the  known  danger,  Lewis  rushed  off 
hastily  in  the  face  of  the  freight  train,  without  making  the 
slightest  observation,  when  he  might  easily  have  seen  it  if  he 
had  looked.  It  is  said  the  conductor  should  have  warned  him. 
But  Lewis  knew  everything  except  one,  and  that  one  he  was 
bound  to  expect  might  occur.  Possibly  the  conductor  did 
know  that  the  freight  train  was  approaching,  although  there 
is  no  proof  of  the  fact.  It  is  equally  possible  that  he  did  not 
know.  He  was  inside  the  cars  where  he  could  not  see  and 
might  not  have  heard  ;  the  slowing  of  the  train  may  have  been 
a  common  and  prescribed  act  before  crossing,  and  not  indica- 
tive of  an  approaching  train  having  a  right  of  way,  and  the 
train  which  did  come  out  of  its  time,  even  if  the  conductor 
knew  what  its  regular  time  was.  If  we  are  to  guess  about  it, 
the  chance  of  guessing  right  is  very  slender.  But  what  the 
conductor  may  have  known,  the  passenger  was  bound  to 
expect,  whether  warned  or  not,  and  the  duty  of  care  and  pru- 
dence which  he  did  not  exercise  remained. 

These  views  accord  with  those  expressed  in  the  courts 
below,  and  the  judgment  should  be  affirmed,  with  costs. 

Andrews,  Ch.  J.,  Peckham  and  Babtlett,  JJ.,  concur 
with  O'Brien,  J.,  for  reversal ;  Gray  and  HAiaHT,  JJ.,  con- 
cur with  Finch,  J.,  for  affirmance. 

Judgment  reversed. 


Matilda  A.  Sloane,  as  Executrix,  etc.,  Kespondent,  v. 
William  II.  II.  Martin,  Appellant. 

Where  the  jurisdiction  of  a  Federal  court  is  invoked,  with  reference  to 
real  estate  in  which  an  infant  has  an  interest,  by  proceedings  in  rem,  or 
of  that  nature,  service  of  process  upon  the  infant  is  not  essential  to  the 
attaching  of  the  jurisdiction. 

While  in  such  a  case  the  jurisdiction  can  only  be  exercised,  upon  notioe 
to  the  parties  interested,  if  they  have  notice  in  fact,  any  irregularity, 
although  it  may  be  reversible  error,  does  not  necessarily  render  the 
judgment  void. 
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In  an  action  for  the  specific  performance  of  a  contract  between  S.,  plaintiff '» 
testator,  and  defendant  for  the  purchase  by  the  latter  of  certain  lands  to 
which  the  former  claimed  title  under  a  sale  by  virtue  of  a  judgment  in 
equity  of  a  U.  S.  Circuit  Court,  these  facts  appeared:  The  action  in 
which  said  judgment  was  rendered  was  brought  by  judgment  creditor* 
of  a  partnership  to  reach  the  real  estate,  the  title  to  which  was  in  the  name 
of  one  or  more  of  the  co-partners,  but  which  plaintiff  claimed  belonged 
to  and  was  held  in  trust  for  the  firm.  The  infant  children  of  G.,  a 
deceased  member  of  the  firm,  were  made  a  party,  but  were  not  person- 
ally served  with  process.  In  the  action  in  which  the  creditors  obtained 
their  judgment  an  attachment  was  issued  which  was  levied  upon  the 
land  in  question.  The  judgment  asked  in  the  equity  suit  was  that  the 
land  be  declared  partnership  property  and  that  it.be  sold  to  pay  plain- 
tiff's judgment.  A  lis  pendens  was  filed  therein.  On  petition  of  the 
mother  of  the  infants  a  guardian  ad  litem  was  appointed  and  a  solicitor 
appeared  for  them.  Judgment  was  rendered  granting  the  relief  sought. 
The  purchaser  on  sale  in  pursuance  thereof  refused  to  take  the  title  ten- 
dered, and  on  motion  to  compel  him  so  to  do  the  court  held  the  title 
good.  Heldf  that  the  decision,  it  not  appearing  that  it  was  contrary  to 
other  decisions  of  the  Federal  courts,  should  be  followed  here;  and  so, 
that  a  judgment  in  favor  of  plaintiff  was  proper. 

WooMdge  v.  McKenna  (8  Fed.  Rep.  650);  Bank  of  U,  8.  v.  Ritchie  (8 
Pet.  128);  aHara  v.  MacConneU  (98  U.  S.  150);  N.  F.  Life  Ins.  Co.  v. 
Bangs  (108  U.  8.  485),  distinguished. 

Reported  below,  77  Hun,  249. 

(Argued  March  14,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  the  first  Monday  of  March,  1894,  which 
affirmed  a  final  and  an  interlocutory  judgment  in  favor  of 
plaintiflE  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  the  specific  performance  of  a  con- 
tract for  the  purchase  of  real  estate,  and  arose  out  of  defend- 
ant's refusal  to  complete  his  purchase  on  the  ground  that  the 
title  was  not  good  and  marketable,  George  Sloane,  plaintiffs 
testator,  having  derived  title  to  the  larger  part  of  the  premises 
in  question  through  a  judicial  sale  under  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  southern  district  of 
New  York  in  an  action  in  equity  wherein  certain  infants  were 
defendants. .  The  defect  claimed  was  that  said  infants  wero 
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not  served  with  process.  On  petition  of  their  mother  a 
guardian  ad  litem  for  the  infants  was  appointed  and  a  solicitor 
appeared  for  them. 

The  further  material  facts  in  reference  thereto  are  stated 
in  the  opinion. 

William  G.  Choate  for  appellant.  Under  the  laws  of  the 
United  States,  as  they  existed  in  1868,  the  court  could  not 
acquire  jurisdiction  over  the  persons  of  the  infants  without 
service  upon  them  in  the  mode  prescribed  by  the  equity  rules 
of  the  Supreme  Court  of  the  subpoena  issued  upon  the  com- 
plainant's bill.  {Ingersoll  v.  MangaTn^  84  N.  Y.  622 ;  Code 
Civ.  Pro.  §§  424,  426,  471 ;  Seym^r  v.  P.  Co.,  7  Biss.  460 ; 
Story  V.  Livingston^  13  Pet.  368 ;  Cameron  v.  McRoherta,  3 
Wheat.  591 ;  Shields  v.  Barrows^  17  How.  130 ;  Eussell  v. 
Clark,  7  Cranch,  98;  R,  Co.  v.  McBride,  141  U.  S.  131.) 
An  infant  of  four  years  of  age  cannot  enter  a  voluntary 
appearance  by  an  attorney  or  solicitor,  and  it  cannot,  there- 
fore, be  held  in  this  case  that  the  proceeding  here  questioned 
derives  any  force  or  validity  from  the  appearance  of  Mr.  Lane 
as  solicitor  for  the  infants,  which  preceded  the  petition  of 
the  mother  for  the  appointment  of  a  guardian  ad  litem. 
{Cookson  V.  Lee,  15  Sim.  303 ;  Wood  v.  Longsden,  9  Hare 
App.  26 ;  Ll(yyd  v.  Rossmore,  9  Irish  Eep.  [Eq.]  488 ;  Foa>- 
twist  V.  TreTnaine,  2  Saund.  212 ;  Bird  v.  Pegg,  5  B.  &  A, 
418  ;  Colt  V.  Colt,  111  U.  S.  578 ;  Sliver  v.  SheUbach,  1  DalL 
165 ;  Bryam,  v.  Eennett,  113  U.  S.  196 ;  Robinson  v.  Fair, 
128  id.  53;  LngersoU  v.  Mangam,  84  K  Y.  622.)  The 
mother  had  no  authority  to  enter  an  appearance  for  the  infants 
or  to  authorize  a  solicitor  to  enter  such  appearance  and  thereby 
give  the  court  jurisdiction.  {Oreenman  v.  Harvey,  53  IlL 
386 ;  Dicks(m  v.  Dickson,  124  id.  483 ;  Crocker  v.  Smithy  10 
111.  App.  376,  379 ;  Fitch  v.  CorneU,  1  Sawy.  156,  173 ; 
Payne  v.  Ma^ek,  114  Mo.  631,  636 ;  Ingersoll  v.  Manga/m, 
84  N.  Y.  622 ;  Ins.  Co.  v.  Bangs,  103  U.  S.  435 ;  Chouiea/u 
V.  Oilsan,  39  Mo.  537,  565 ;  Campbell  v.  O.  Co.,  84  id.  362, 
566.) 
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Charles  L  McBurney  for  respondent.  The  Circuit  Court 
had  jurisdiction  of  these  infants.  (Code  Civ.  Pi*o.  §§  416, 
471 ;  Jens7na  v.  Phiely  9  Ves.  355 ;  Lingren  v.  Lingren^  7 
Beav.  ^^ ;  Smith  v.  Palmer^  3  id.  10 ;  Nixon  v.  Few^  7  id. 
349 ;  Stillwell  v.  Blair ^  13  Sim.  399  ;  AnonT/motLs^  18  Jurist, 
770 ;  Lapping  v.  Howard^  10  id.  629  ;  Piddoche  v.  Smithy  15 
id.  1120 ;  Kyan  v.  Galli,  12  L.  J.  [N.  S.]  72 ;  Egremont  v.  jFyr^ 
77w?;i^,  2  De  G.,  M.  &  G.  730 ;  Baker  v.  Holmes^  1  Dickens,  18 ; 
Gamum  v.  Marfhal,  Id.  77 ;  ?/:  S,  v.  Ritchie,  8  Pet.  128 ;  //w. 
Ci?.  V.  Bangs,  103  XJ.  S.  435 ;  Preston  v.  i>i^n7i,  25  Ala.  507 ; 
Bobb  V.  Lessees  of  Irwin,  15  Ohio,  689 ;  Gronfier  v.  Puymirol, 
19  Cal.  629 ;  Ingersoll  v.  Mangam,  84  N.  Y.  627 ;  Crogham 
V.  Livingston,  17  id.  218 ;  Gotendorf  v.  Goldschmidt,  83  id. 
110.)  The  failure  to  serve  the  subpoena  on  the  infants  Good- 
ri^ge,  if  no  service  upon  them  was  made,  was  at  most  an  error 
or  irregularity  in  practice,  and  the  decree  rendered  after  the 
appearance  of  the  infants  by  attorney,  the  appointment  of  a 
guardian,  upon  the  petition  of  their  mother  and  natural 
guardian,  to  represent  and  act  for  them,  and  his  answer  and 
defense  on  their  behalf  was  not  void.  If  this  is  so,  if  the 
decree  is  not  void,  but  at  most  reversible  for  error,  it  was 
sufficient  to  pass  a  good  title  to  the  property  in  question  to  a 
purchaser  who  bought  upon  the  faith  of  its  validity.  The 
title  of  such  a  purchaser  would  not  be  affected  by  a  subsequent 
reversal  or  vacation  of  such  a  decree.  ( Vborhees  v.  Bank  of 
U.  8,,  10  Pet.  474;  Rorer  on  Judicial  Sales,  §  576.) 

Finch,  J.  The  very  elaborate  and  exhaustive  opinion  of 
the  learned  referee,  before  whom  this  action  was  tried,  so  states 
the  argument  upon  the  fundamental  question  involved  as  to 
simplify  our  duty  of  review  and  enable  us  to  narrow  the  dis- 
cussion, which  has  taken  a  wide  range,  to  the  single  ground 
on  which  our  decision  should  rest.  The  jurisdiction  assailed 
is  that  of  a  Federal  court  over  infants  not  served  with  process, 
but  for  whom  an  appearance  was  entered  and  a  guardian  ad 
Utem  appointed,  who  defended  in  their  behalf.  The  question 
thus  is  one  of  Federal  jurisdiction  and  practice,  taking  us  away 


528  Sloanb  v.  Mabtin.  [April, 

Opinion  of  the  Court,  per  Finch,  J.  [VoL  145. 

from  our  own  procedure  and  into  somewhat  unfamiliar  terri- 
tory, and  where  the  decisions  of  the  United  States  courts 
should  be  our  authority  and  guide.  The  precise  question 
involved  came  before  one  of  those  courts  and  was  decided  in 
favor  of  the  validity  of  the  judgment.  The  decision  has  not 
been  reported  and  does  not  appear  in  the  books,  but  what  it 
was  the  record  before  us  distinctly  and  accurately  shows.  The 
action  was  brought  in  equity  in  the  Circuit  Court  by  Drake 
and  others  against  Goodridge  and  others,  among  whom,  named 
as  defendants,  were  the  infant  children  of  Goodridge.  The 
plaintiffs  alleged  in  brief  that  they  were  creditors  of  the 
co-partnership  of  Goodridge  &  Co.,  and  had  obtained  judg- 
ment for  specified  amounts ;  that  in  Such  actions  attachments 
had  been  issued  and  duly  levied  upon  the  land  here  in  contro- 
versy ;  that  the  legal  title  stood  in  the  individual  name  of  one 
or  more  of  the  partners,  but  was  in  truth  held  in  trust  for  the 
firm  to  which  it  actually  belonged,  and  asked  judgment 
that  the  land  be  declared  to  be  partnership  property, 
and  that "  a  receiver  be  appointed  to  sell  it  and  apply 
the  proceeds  to  the  payment  of  plaintiff's  debt.  Judgment 
was  rendered  to  that  effect,  and,  in  pursuance  of  its  directions, 
the  receiver  sold  the  land  at  a  judicial  sale.  The  pur- 
chasers thereafter  refused  to  take  the  title  tendered,  alleging 
it  to  be  defective  and  not  marketable.  Thereupon  the  receiver 
presented  a  petition  to  the  court  setting  forth  the  facts,  and 
praying  that  the  purchasers  be  required  to  accept  the  deed 
and  pay  the  purchase  price.  For  the  purposes  of  the  motion 
it  was  stipulated,  among  other  things,  that  the  infant  defend- 
ants were  not  in  fact  served  with  a  subpoena  or  other  process. 
Judge  Blatchford,  before  whom  the  judgment  had  been 
obtained,  decided  that  the  title  proffered  was  good,  and  the 
purchasers  were  bound  to  accept  it.  Deciding  thus,  with  the 
stipulation  before  him,  he  necessarily  ruled  that  the  court 
obtained  jurisdiction  even  though  there  had  been  no  actual 
service  of  process  upon  the  infants,  but  instead  merely  tlie 
appointment  of  a  guardian  ad  litem  upon  the  petition  of  their 
mother.    What  we  are  now  asked  to  do  is  to  disr^ard  that 
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decision  and  hold  it  to  be  erroneous,  xipon  a  presentation  of  the 
same  question,  founded  upon  the  same  alleged  defect  in  the  same 
judgment,  and  affecting  the  same  land.  I  am  very  sure  we 
ought  not  to  do  that  unless  upon  some  strong  and  clear  con- 
viction that  the  Circuit  Court  went  astray  and  in  opposition 
to  the  decided  and  manifest  trend  of  Federal  authority.  It  is 
to  that  inquiry  that  the  learned  counsel  for  the  appellant  has 
addressed  himself  in  an  extremely  able  argument. 

His  principal  reliance  is  upon  the  case  of  Woolridge  v. 
McKenna  (8  Fed.  Rep.  650),  decided  by  Judge  Hammond  in 
the  Circuit  Court  of  the  western  district  of  Tennessee. 
If  I  regarded  the  language  of  the  decision  as  applicable,  or 
intended  to  be  applicable,  to  a  case  like  the  present,  where, 
instead  of  a  mere  personal  action  against  infants,  we 
have  one  in  the  nature  of  a  suit  in  rem^  prosecuted 
against  property  in  which  they  had  or  claimed  an  interest, 
seeking  to  impress  upon  it  a  partnership  character  and  devote 
it  to  the  discharge  of  the  partnership  debts,  I  should  feel 
bound  to  admit  that  it  held  service  upon  the  infants  to  be 
imperative,  without  which  the  application  of  the  mother  and 
consequent  appointment  of  a  guardian  ad  litem  would  be 
ineffectual  to  confer  jurisdiction.  But  I  observe  that  the 
learned  judge  himself  drew  the  distinction  between  the  two 
classes  of  cases,  and  held  the  one  at  his  bar  to  be  a  personal 
action  against  the  infants.  I  am  not  sure  that  he  was  entirely 
right  in  so  holding,  but  that  for  the  present  is  an  immaterial 
inquiry.  He  did  so  hold,  and  I  think  intended  to  confine  his 
ruling  to  the  class  of  cases  in  which  he  ranked  the  one  before 
him.  Speaking  of  the  character  of  the  action,  he  said :  "  It 
is  rather  in  the  nature  of  a  personal  suit  against  her  to  cancel 
as  void  the  deeds  under  which  she  claims  than  a  proceeding 
against  the  land."  After  some  further  argument^  he  says 
again :  "  If  this  were  a  case  originally  brought  in  this  court, 
standing  as  to  parties  in  the  shape  it  now  does,  there  is  no  doubt 
whatever  that  this  infant  defendant,  like  all  other  defendants, 
assuming  that  she  is  a  citizen  of  Kentucky,  would  have  to  be 
SicKELs— Vol.  C.        67 
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Bued  in  the  district  of  her  residence,  so  that  process  could  be 
personally  served  on  her,  if  the  case  is  to  be  treated  as  a  per- 
sonal action  to  cancel  the  deeds  of  conveyance."     He  had 
already  said  that  it  should  be  so  treated,  and,  therefore,  was 
correct  in  the  assertion  that  she  would  have  to  be  sued  in  the 
district  of  her  residence,  irrespective  of  the  possible  fact  that 
the  land  itself  might  be  in  another  district,  and  in  holding 
that  personal  service  was  required.     He  then  proceeds  thus  : 
"  Or  if  it  be  a  suit  in  rem^  or  of  that  nature,  against  the  land, 
there  might  be  substituted  process  under  the  act  of  March  3d, 
1875,  which  is  understood  to  dispense  with  the  requirement  of 
personal  service  as  well  in  the  case  of  infants  as  other  defend- 
ants."    Here  again  the  distinction  between  the  two  classes  of 
cases  is  recognized,  and  when  it  is  finally  held  that  actual  service 
is  essential  to  the  jurisdiction  the  ruling  mu3t  relate  to  merely 
personal  actions  such  as  the  one  before  the  court  was  assumed 
to  be.     It,  therefore,  decides  nothing  as  to  the  necessary  mode 
of  obtaining  jurisdiction  in  a  suit  against  the  land.     If  what 
is  said  as  to  such  an  action  permits  an  inference  that  where 
there  is  no  service  on  the  infants  the  only  other  mode  of 
obtaining  jurisdiction  is  under  the  act  of   1875,  there  are 
three  answers  to  be  made.     First.  The  opinion  does  not  so 
declare.     The  reference  to  the  act  of  1875  grows  out  of  the 
non-residence  of  the  infant  in  the  district  of  the  litigation, 
and  assumes  the  necessity  of  making  her  a  party  against  her 
will  or  without  movement  or  intervention  on  the  part  of  her 
natural  guardiaA.     Second.  If  the  opinion  had  so  declared, 
the  statement  would  have  been  obiter^  because  relating  to  a 
class  of  cases  not  before  the  court ;  and,  third,  in  that  event 
the  decision  would  stand  wholly  and  entirely  unsupported  by 
the  authorities  cited  to  sustain  it.     If  on  examining  them  it 
shall  become  apparent  that,  so  far  as  they  are  applicable  at 
all,  they  do  sustain  the  court  in  holding  that  actual  service 
on  the  infants  is  imperative  in  a  merely  personal  action,  but 
do  not  support  the  decision,  indeed  tend  to  contradict  and 
overthrow  it,  if  regarded  as  applicable  to  a  suit  against  the 
land,  we  shall  be  bound  to  understand  the  learned  judge  as  I 
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think  he  meant  to  be  understood  and  not  put  upon  him  a 
decision  which  he  did  not  need  or  undertake  to  make. 

The  first  case  which  he  cites  is  Bank  of  the  U.  S.  t. 
MUohie  (8  Pet.  128).  That  was  a  bill  of  review  and  a  direct 
attack  upon  a  judgment  decreeing  the  sale  of  property  in 
which  infants  had  an  interest.  It  did  not  appear  that  process 
had  l)een  served  upon  them.  It  did  appear  that  a  stranger 
had  been  appointed  guardian  ad  liteirij  on  the  motion  of  coun- 
sel for  the  plaintiffs,  without  bringing  tlie  minors  into  court 
or  issuing  a  commission  for  the  purpose  of  making  the  appoint- 
ment. As  to  that,  Chief  Justice  Marshall  said :  "  It  is  not 
error,  but  is  calculated  to  awaken  attention."  After  pointing 
out  other  defects  in  the  procedure,  he  affirms  the  reversal  of 
th^  decree,  citing  many  departures  from  correct  usage,  but 
never  once  intimating  that  the  judgment  was  absolutely  void 
for  want  of  actual  service  of  process  on  the  infants.  It  is 
inconceivable  that  so  great  a  jurist  should  have  overlooked 
such  a  defect  if  he  so  regarded  it  at  all.  The  learned  counsel 
for  the  appellant  perhaps  weakens  the  suggestion  by  an 
explanation  that  something  in  the  law  of  Maryland  following 
the  cession  of  the  District  of  Columbia  may  have  saved  the 
jurisdiction.  I  do  not  know  how  that  is,  but  obviously  the 
authority,  if  not  positively  adverse,  does  not  support  the 
decision  of  Judge  Hammond  as  the  appellant  would  con- 
strue it. 

The  second  case  cited  is  O^Ilara  v.  Ma^Connell  (93  U.  S. 
160).  That  was  a  case  in  which  the  assignees  of  the  bankrupt 
sued  to  set  aside  his  conveyance  as.  fraudulent  against  credit- 
ors, making  liis  wife,  who  was  an  infant,  a  party  defendant. 
The  subpoena  was  served  only  on  the  husband,  but  that  was 
held  sufficient  before  1874,  while  yet  it  was  decided  that  the 
decree  should  be  reversed  because  no  appearance  for  the  wife 
had  been  entered  and  no  guardian  ad  lit^m  had  been 
appointed.  The  reversal  was  for  the  lack  of  the  very  steps 
which  were  taken  in  the  judgment  assailed  on  this  appeaL 
The  case,  therefore,  does  not  sustain  the  doctrine  for  which  it 
is  claimed  to  have  been  cited. 
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The  third  case  cited  is  JV.  Y.  Life  Ins.  Co,  v.  Bangs  (103 
TT.  S.  435).  The  question  involved  was  the  validity  of  a 
judgment  pleaded  as  a  defense,  and  it  was  adjudged  void  as 
against  an  infant  not  actually  served  with  process,  although  a 
guardian  ad  litem  had  been  appointed  and  had  answered. 
But  the  court  specially  point  out  with  constant  reiteration  the 
character  of  the  action  as  having  been  pnrely  personal.  It  is 
said  that  the  infant  had  no  property  in  Michigan  ;  that  the 
suit  did  not  concern  any  property,  real  or  personal,  and  that 
it  was  brought  to  cancel  a  contract  of  insurance  made  with 
the  infant's  father.  Then  it  was  added  that  "  In  all  caaea 
brought  to  enforce  or  cancel  personal  contracts,  or  to  recover 
damages  for  their  violation,  the  statute  requires  a  personal 
service  of  process  upon  the  defendants  or  their  voluntary 
appearance."  So  far  it  is  clear  that  the  case  is  authority  for 
the  doctrine,  in  support  of  which  Judge  Hammond  cited  it, 
that  is,  as  applicable  to  personal  actions,  but  not  at  all  to  the 
opinion  imputed  to  him  as  covering  also  actions  in  the  nature 
of  a  proceeding  in  rem.  But  the  opinion  cited  goes  further. 
The  attention  of  the  court  was  called  to  three  cases  which  held 
that  non-service  upon  the  infant  did  not  render  the  judgment 
void  where  a  guardian  ad  litem  had  been  appointed.  It  ia 
important  to  observe  the  attitude  of  the  court  towards  these 
cases.  They  are  in  no  respect  criticised  or  even  doubted,  but, 
on  the  contrary,  are  said  to  be  consistent  with  the  doctrine 
asserted.  One  by  one  their  facts  are  developed,  and  it  ia 
shown  that  the  actions  were  in  the  nature  of  suits  in  rem^  and 
then  the  court  added  that  there  was  nothing  in  them  incon- 
sistent with  the  doctrine  asserted  as  applicable  to  a  case  which 
did  not  touch  any  property  in  the  district,  but  to  one  brought 
to  cancel  a  personal  contract.  I  think  this  case  fairly  holds 
that  the  need  of  service  on  the  infant  exists  in  personal 
actions,  but  does  not  exist  in  those  quasi  in  rem. 

There  is  still  another  9«ee  cited  by  Judge  Hammond,  which 
is  Carringtan  v.  Brents  (1  McL.  174).  Speaking  of  a  judg- 
ment obtained  by  Oarrington,  the  court  said :  "  It  does  not 
appear  that  in  the  above  suit  process  was  served  on  the  infant^ 
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nor  that  the  guardian  ad  litem  was  appointed  by  the  court, 
and  for  these  omissions  or  errors  in  the  proceedings  the  decree 
might  be  reversed  by  an  appellate  court ;  but  when  the  decree 
is  used  as  matter  of  evidence  it  cannot  be  disregarded  or 
treated  as  a  nullity." 

This  examination  of  the  cases  cited  by  Judge  Hammond 
makes  it  very  clear,  I  think,  that  the  nile  which  he  formulated 
was  a  rule  applicable  only  to  personal  actions,  and  that  he  did 
not  at  all  intend  or  contemplate  its  extension  beyond  those. 
Tlie  difference  between  the  two  classes  of  cases  was  clearly 
noted  in  Mohr  v.  Manierre  (101  U.  S.  422).  In  discxissing 
the  mode  in  which  the  Federal  courts  acquired  jurisdiction  Mr. 
Justice  Field  said :  "  This  necessarily  depended  upon  the 
nature  of  the  subject  upon  which  the  judicial  power  was- 
called  to  act.  If  it  was  invoked  against  the  person  to  enforce 
a  liability,  the  personal  citation  of  the  defendant,  or  his  volun- 
tary appearance,  was  required.  If  it  was  called  into  exercise 
with  reference  to  real  property  by  proceedings  in  rem  or  of 
that  nature,  a  different  mode  of  procedure  was  usually  neces- 
sary, such  as  a  seizure  of  the  property  with  notice  by  publicar 
tion  or  otherwise  to  parties  having  interests  which  might  be 
affected."  He  proceeds  to  say  that  these  rules  were  "  part  of 
the  general  law  of  the  land,"  and  were  to  be  applied  by  the 
courts  of  the  United  States.  The  words  of  the  learned  jurist 
indicate  to  my  mind  what  is  the  vital  difference  between  the 
two  classes  of  cases,  and  the  distinctive  directions  in  which 
we  should  approach  the  question  of  jurisdiction.  In  the  case 
of  merely  personal  actions  there  is  no  possible  ground  upon 
which  that  jurisdiction  can  attach  except  the  service  of  pro- 
cess upon  the  individual.  The  court  must  lay  hold  of  him. 
In  suits  in  rem  it  may  lay  hold  of  the  land,  aided  as  in  this 
case  by  an  attachment  and  lis  pendens^  and  thereby  the  juris- 
diction may  attach,  but  can  only  be  exercised  upon  notice  to 
the  parties  interested.  If  they  have  that  notice  in  fact,  any 
irregularity  in  giving  it  may,  indeed,  be  reversible  error,  but 
does  not  necessarily  render  the  subsequent  judgment  void. 

A  similar,  though  not  the  same,  distinction  runs  through 
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our  cases  in  this  state.  On  the  one  hand  we  held  in  Inger^M 
V.  Mangomi  (84  N.  Y.  622),  by  force  of  an  explicit  statute,  that 
in  foreclosure  actions  service  of  the  summons  must  precede 
the  appointment  of  a  guardian  ad  litem  /  while,  on  the  other 
hand,  in  an  action  of  partition  which  that  statute  did  not 
govern,  we  also  held  that  such  precedent  service  was  not 
essential  to  the  jurisdiction.  {Ootendorf  v.  Goldschmidt^  8S 
N,  Y.  110.) 

It  seems  to  me,  upon  this  review  of  the  subject,  that  the 
decision  of  Mr.  Justice  Blatchfobd  pronouncing  the  title 
good  under  the  judgment  authorizing  the  sale  is  not  con- 
tradicted and  not  even  made  doubtful  by  the  other  Federal 
authorities,  but  that,  on  the  contrary,  their  manifest  drift  is 
toward  the  result  reached  by  that  decision.  I  think,  there- 
fore, we  ought  to  follow  it,  and  that,  if  it  is  to  be  overruled 
at  all,  it  should  meet  that  fate,  not  at  our  hands,  but  from  the 
ultimate  Federal  tribunal,  carefully  considering  the  nature  and 
limits  of  its  own  jurisdiction. 

I  have  said  nothing  of  the  rules  of  the  United  States  court^ 
because  I  do  not  think  that  they  at  all  settle  the  question  or 
bear  very  seriously  upon  the  argument,  and  also  because  they 
have  been  sufficiently  discussed  in  the  report  of  the  referee. 
Nor  have  I  adverted  to  the  position  sustained  by  him  and 
adopted  by  the  General  Term  that  the  jurisdiction  is  saved  by 
the  presumptions  which  attach  to  the  judgment  in  view  of  the 
condition  of  the  record ;  not  because  I  disapprove  of  the  con- 
clusion which  has  been  reached,  but  because  I  think  we  ought 
to  put  our  decision  upon  the  ground  which  I  have  already 
stated. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
George  S.  Young,  as  Executor,  etc. 

H.  by  his  will  gave  to  his  wife  the  use  of  his  dwelling  house  until  his  farm 
should  be  sold.  It  directed  a  sale  of  the  farm  as  soon  after  his  decease  as  it 
could  be  done  without  undue  sacrifice,  and  a  reservation  out  of  the  pro- 
ceeds of  the  sale  of  $4,000  for  the  use  of  his  wife  during  life,  the  same 
after  her  decease  to  be  divided  among  his  three  children.  The  testator 
then  gave  to  his  children,  within  one  year  after  the  aforesaid  sale  of  real 
estate  and  the  reservation  for  the  use  of  the  w^ife,  the  whole  of  the  bal- 
ance of  his  property.  Debts  owing  by  the  children  were  referred  to  as 
a  part  of  their  inheritance.  One  of  the  children  died  during  the  life- 
time of  the  widow.  In  an  action  for  the  construction  of  the  will,  hdcL, 
that  the  intent  of  the  testator  was  to  give  to  the  children  all  of  his 
estate  except  that  given  to  the  wife,  and  so  it  covered  the  trust  fund  as 
a  remainder ;  that  at  his  death  the  title  vested  in  the  three  children, 
and  the  share  of  the  one  who  died  passed  upon  her  death  to  her 
representatives. 

Reported  below,  78  Hun,  521. 

(Argued  March  21,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  20, 1894,  which  affirmed  a  judgment 
judicially  settling  the  accounts  of  the  executors  of  Amos 
Hurlbutt,  deceased,  entered  upon  a  decree  of  the  surrogate  of 
the  county  of  Cayuga. 

^he  proceeding  involved  a  construction  of  certain  provis- 
ions of  the  will  of  said  Amos  Hurlbutt,  the  substance  of 
which  is  set  forth  in  the  opinion. 

S.  Edwin  Day  for  appellant.  As  Mary  Tiflft  died  before 
her  mother,  Mary  Hurlbutt,  widow  of  testator,  tlie  interest 
which,  otherwise,  the  former  would  have  taken  in  the  $4,000, 
part  of  the  price  of  real  estate  to  be  sold  after  testator's 
death,  and  mentioned  in  the  second  clause  of  the  will,  lapsed. 
{DeUmey  v.  McCorniack,  88  N.  Y.  1Y4,  183 ;  Ddafield  v. 
Shipman^  103  id.  463 ;  Smith  v.  Edwards,  88  id.  92,  106 ; 
Teed  V.  Morton,  60  id.   502 ;    Vincent  v.  Newhovse,  83  id. 
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505,  511 ;  Shipman  v.  Rollins^  98  id.  311,  324 :  Marson  v. 
JPurdy,  9  X.  Y.  Supp.  579 ;  126  N.  Y.  667  ylnre  Caiiierarh's 
Estate.^  27  N.  Y.  Supp.  1031.)  It  clearly  appears  from  the 
will  itself  that  the  testator  did  not  intend  that  the  interest  of 
the  children  in  the  $4,000  should  vest  at  once,  but  did  intend 
the  contrary.  {Knox  v.  Jones^  47  N.  Y.  389;  Robert  v. 
Cornvng^  89  id.  225 ;  Underwood  v.  Curtis^  127  id.  523 ; 
Cochrane  v.  Schelly  140  id.  516.)  The  testator  died  intestate 
as  to  the  share  that  Mary  Tiff t  would  have  taken  in  the  $4,000 
had  she  lived  longer  than  her  mother,  and  it  passed  to  tlie 
widow  and  the  surviving  children  —  one-third  to  the  widow  and 
two-thirds  to  Amos  J.,  Ellen  Close  and  Mary  Tifft,  in  equal 
portions.  {Kerr  v.  Dougherty^  79  N.  Y.  327.)  The  appeal 
is  properly  taken  from  the  order.     (112  N.  Y.  525  ;  99  id.  74.) 

Nevyman  &  Blood  for  respondent.  The  interest  of  Amos 
J.  Hurlbutt,  Mary  Tifft  and  Ellen  Close  in  the  $4,000 
reserved  vested  at  once  upon  the  death  of  the  testator.  {In 
re  Seebecl%  140  N.  Y.  241 ;  McKinstry  v.  Sanders^  58  id. 
622 ;  Emhury  v.  Sheldon^  ^%  id.  227 ;  Smith  v,  Edwards^  88 
id.  105  ;  Leeming  v.  SJverratt^  2  Hare,  14 ;  Campbell  v.  Stoker j 
142  K  Y.  23 ;  MiUer  v.  Gilbert,  144  id.  68 ;  Goebel  v.  Wolf, 
113  id.  405 ;  Vince7it  v.  Newhouse,  83  id.  511 ;  Griffin  v. 
Shepard,  124  id.  70.)  Even  though  there  be  no  other  gift 
than  in  the  direction  to  pay  or  distribute  in  fntiiro,  yet  if 
such  payment  or  distribution  appear  to  be  postponed  for  the 
convenience  of  the  fund  or  property,  the  vesting  will  not  be 
deferred  imtil  the  period  in  question.  (Jarman  on  Wills,  798  ; 
In  re  Jennings,  15  K.  Y.  S.  R.  807.)  The  fact  that  the  tes- 
tator directs  the  sale  of  his  farm  "  as  soon  after  my  decease  as 
it  can  be  done  without  undue  sacrifice,"  does  not  except  tliis 
case  from  the  operation  of  the  rule  that  an  unqualified  and 
peremptory  direction  operates  as  a  conversion  of  the  real 
estate  into  personalty  from  the  time  of  the  death  of  the  testa- 
tor. {Fisher  V.  Banta,  66  N.  Y.  468 ;  Lent  v.  Howanrd,  «9 
id.  169 ;  Betts  v.  Beits,  4  Abb.  [N.  C]  317,  386 ;  Bowditch 
y.  Ayrandt,  138  N.  Y.  222.) 


1896.]  Matter  of  Young.  537 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Finch,  J. 

FiNOH,  J.  The  controversy  over  the  construction  of  this 
will  arises  out  of  the  provisions  contained  in  its  second  para^ 
graph.  The  testator  first  gave  to  his  wife  live  thousand  dol- 
lars and  his  household  goods,  the. use  of  his  house  until  the 
farm  should  be  sold,  and  an  annuity  of  one  hundred  dollars 
from  its  rents,  issues  and  profits  until  that  sale  should  take 
place.  He  then  provided  thus :  "  Second :  I  hereby  ordain 
and  require  the  sale  of  my  farm  as  soon  after  my  decease  as  it 
can  be  done  without  undue  sacrifice,  and  out  of  the  proceeds 
of  such  sale  four  thousand  dollars  are  to  be  reserved  for  the 
use  of  my  aforesaid  wife  in  the  purchase  of  another  home ; 
or,  if  she  shall  choose  not  to  so  purchase,  or  choose  a  place  of 
less  value,  then  the  whole  of  the  money  or  balance  left  after 
purchase  shall  be  placed  at  interest,  and  the  profits  arising 
therefrom  shall  be  hers  during  life,  and  after  her  decease 
this  amount  of  four  thousand  dollars,  or  the  premises 
my  said  wife  may  purchase,  with  any  balance  of  money 
left  after  purchase,  shall,  after  her  decease,  be  equally 
divided  among  my  children,  Amos  J.  Hurlbutt,  Mary 
Tifft  and  Ellen  Close."  It  has  happened  that  the  daughter 
Mary  died  in  the  lifetime  of  the  widow,  and  as  a  consequence 
it  is  claimed  by  the  appellant  that  the  bequest  to  her  lapsed 
because  it  was  only  to  vest  upon  the  death  of  her  mother ; 
while  on  the  other  side  it  is  contended  that  the  legacy  of  tlie 
principal  sum  vested  at  once  upon  the  death  of  the  testator, 
and  so  at  the  death  of  Mary  passed  to  her  representatives. 
Both  sides  appear  to  agree  that  the  imperative  direction  to  sell 
the  farm  worked  an  equitable  conversion  which  requires  us  to 
treat  the  subject  of  the  gift  as  personal  property.  Both 
parties  also  appear  to  concur  in  the  theory  that  the  executors 
became  trustees  of  the  fund  for  the  life  of  the  widow,  and 
that  while  no  express  trust  was  in  terms  created,  one  should 
be  implied  to  enable  the  executors  to  perform  the  duties 
imposed.  That  is  not  an  unreasonable  construction,  but 
whether  it  be  correct,  or  the  widow  took  a  legal  estate  for  life 
in  the  fund,  we  need  not  now  inquire,  for  in  either  case  the 
principal  of  the  fund  remains  undisposed  of  by  the  terms  of 
SioMUB— Vol.  C.        68 
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the  second  paragraph  except  so  far  as  involved  in  the  direction 
with  which  it  concludes,  requiring  an  equal  division  among 
the  three  children  after  the  decease  of  their  mother.  It  ia 
upon  that  form  of  the  gift, of  the  principal,  which  is  in  sub- 
stance the  remainder  after  the  life  estate,  that  the  appellant 
takes  his  stand,  invoking  the  application  of  the  rule  tliat 
where  there  is  no  gift  and  no  language  importing  such  gift 
except  in  the  direction  to  convert  the  real  estate  into  monej 
and  then  make  distribution,  the  vesting  is  postponed  becanae 
time  is  annexed  to  the  substance  of  the  gift.  {Ddaney 
V.  McCormack^  88  N.  Y.  174.)  We  have  steadily  main- 
tained that  the  rule  referred  to  is  not  inflexible  or  arbitrary^ 
and  is  to  be  applied  in  subordination  to  the  testamentary 
intention,  and  not  as  destructive  of  it.  (Smith  v.  Edwards^ 
88  N.  Y.  105 ;  Bowditch  v.  Ayrault,  138  id.  229 :  Ccum/pbM 
V.  Stohe9,  142  id.  29 ;  Miller  v.  Gilbert,  144  id.  Y3.)  In  the 
present  case  we  must,  therefore,  take  into  account  the  other 
provisions  of  the  will  and  the  general  purpose  deducible  from 
its  terms,  and  in  that  process  our  attention  is  at  once  directed 
to  the  gift  which  immediately  follows  the  disputed  clause 
and  which  forms  the  third  paragraph  of  the  will.  It 
reads  thus:  "I  give  to  my  children,  Amos  J.  Hurlbntt, 
Mary  Tifft  and  Ellen  Close,  within  one  year  after  the 
aforesaid  sale  of  real  estate  and  the  reservation  of  the 
aforesaid  four  thousand  dollars  for  the  use  of  my  wife, 
the  whole  of  the  balance  of  my  property  not  hereinbefore 
devised,  to  be  equally  divided  between  them,"  and  tlien  speaka 
of  debts  owing  by  them  as  being  "  part  of  their  inheritance." 
The  obvious  meaning  of  the  testator  is  that  he  gives  every- 
thing to  his  children  except  what  he  liad  already  given  to  his- 
wife.  If  the  two  clauses  are  read  together,  as  they  should  be, 
their  manifest  purport  becomes  a  gift  of  all  the  property  to 
the  children  except  that  previously  devised  to  the  wife,  the 
enjoyment  of  the  four  thousand  dollars  being  postponed  to 
her  decease.  The  gift  is  broad  enough  to  cover  the  trust  fund 
as  a  remainder  and  would  have  done  so  without  the  least 
doubt  if  there  had  been  no  previous  direction  to  divide.    It 
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would  have  been  the  only  gift  made  and  have  prevented 
intestacy  as  to  the  four  thousand  dollars.  That  being  so  we 
are  bound  to  regard  the  direction  as  to  division  not  as  a  gift, 
not  as  something  "  hereinbefore  devised,"  but  as  a  postpone- 
ment of  the  possession  of  what  by  the  third  clause  is  fully 
and  absolutely  given.  That  clause  carried  the  principal  of 
the  fund  to  the  children,  and  the  provision  for  payment  in  one 
year  related  to  the  whole  gift  except  as  necessarily  limited  by 
the  necessities  of  the  previous  creation  of  the  trust  fund. 
This  view  is  strengthened  by  the  description  of  the  gift  to  his 
children  as  "  their  inheritance,"  and  by  his  later  provision  for 
Ellen  in  which  he  seeks  to  guard  "  the  property  set  apart  to 
her  "  from  the  control  of  her  husband,  and  still  further  by 
the  fact  that  a  postponement  of  the  actual  distribution  was 
essential  to  the  operation  of  the  precedent  life  estate  of  tlie 
widow,  and  that  no  uncertain  contingency  clouded  the  gift  to 
the  children. 

The  learned  counsel  for  the  appellant  argues  that  time 
entered  into  the  substance  of  the  gift,  because  the  thing  given 
was  the  money  and  not  the  land,  and  as  money  it  had  not 
even  come  into  existence  at  the  death  of  the  testator.  But 
the  equitable  conversion,  where  a  sale  is  imperative  and 
dependent  upon  no  contingency,  dates  from  the  death  of  the 
testator,  and  if,  disregarding  that  date  and  placing  the  conver- 
sion at  the  actual  sale,  we  undertake  to  scan  the  situation  we 
shall  see  that  the  farm  itself  and  its  whole  rents  and  profits, 
subject  only  to  the  widow's  use  and  the  annuity  of  one  hun- 
dred dollars,  vested  at  once  in  the  three  children,  and  would 
have  stayed  there  and  remained  there  now  if  the  power  of 
sale  had  not  been  executed.  Time  may  fairly  be  said  to  enter 
into  the  substance  of  a  gift  when  the  existence  of  such  a  gift 
depends  upon  a  contingency  which  may  or  may  not  happen, 
but  where  the  only  contingency  is  a  death  certain  to  occur 
and  the  legatees  are  known  and  fixed,  it  is  more  natural  to 
regard  a  postponed  division  as  relating  to  the  period  of  actual 
enjoyment,  where  there  are  other  words  in  the  will  evincing 
an  iiitent  to  make  the  gift.     It  is  quite  evident  in  this  case 


145    540 
168    408 


540 


Matter  of  Harriot. 


[April, 


Statement  of  case. 


[Vol.  145. 


that  the  postponement  of  the  distribution  was  to  let  in  the 
interest  of  the  widow  (Loder  v.  Hatjiddy  71  N".  Y.  100), 
and  enable  her  to  receive  the  income  of  the  fund  daring  her 
life.  We  think,  therefore,  that  the  legacy  to  Mary  vested  at 
the  death  of  the  testator. 

The  judgment  should  be  aifirmed,  with  costs. 

All  concur,  except  EL^ight,  J.,  not  sitting. 

Judgment  affirmed. 


In    the    Matter    of    the  Estate    of    Samtjkl    C.    Harriot, 

Deceased. 


An  order  of  a  Surrogate's  Court  fixing  the  fees  of  appiaisers  of  the  estate 
of  a  deceased  testator  is  a  final  order  affecting  a  substantial  right,  and  so 
is  appealable  to  the  General  Term  and  to  this  court.  (Code  Civ.  Pro. 
§§  2570,  190.) 

The  N.  Y.  L.  I.  &  T.  Co.,  as  executor  of  the  will  of  H.,  commenced  an 
action  to  have  its  accounts  as  such  settled.  The  legatees  under  the  will 
objected  to  items  in  the  account  stated  to  have  been  paid  the  appraisers 
of  the  estate  for  their  services ;  these  had  not  been  verified  by  affidavit 
of  the  executor  and  adjusted  by  the  surrogate  before  payment  as  pre- 
scribed by  the  statute  then  in  force.  (Chap.  225,  Laws  of  1873;  see, 
also,  Code  Civ.  Pro.  §  2711,  as  amended  in  1893.)  Pending  the  trial  of 
the  action  before  a  referee,  the  executor,  upon  affidavits  of  the  apprais- 
ers and  their  stipulation  as  attorneys  for  the  executor,  procured  an  order 
from  the  surrogate  taxing  their  fees  at  $250  each.  The  legatees,  under 
the  will,  thereupon,  upon  notice  to  the  executor  and  appraisers,  moved 
for  an  order  vacating  the  order  taxing  said  fees,  which  motion  was 
denied,  and  the  surrogate's  order  was  affirmed  by  the  General  Term. 
HM,  that  the  legatees  had  the  right  to  make  the  motion,  and  that  the 
orders  below  were  reviewable  here. 

Appraisers  are  officers  of  the  court,  and  the  amount  of  their  fees  being 
fixed  by  statute  (Code  Civ.  Pro.  §  2565),  they  have  no  right  to  demand 
or  receive  more  than  the  statute  allows,  however  large  the  estate  may 
be,  unless  the  parties  interested  consent. 

It  appeared  by  the  affidavits  upon  which  the  motion  to  vacate  was  made 
that  the  estate,  aside  from  household  furniture  and  items  of  cash  on  hand, 
consisted  of  twenty-seven  different  items  of  corporate  stock  and  other 
securities;  that  the  counsel  for  the  legatees  filled  out  the  inventory,  except 
as  to  the  securities  and  cash,  and  this  part  was  prepared  by  the  executor; 

.    that  the  furniture  was  appraised' in' a  lump  sum,  and  the  appraisers  had 
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nothing  to  do  in  regard  thereto  save  to  see  that  the  furniture  was  in  the 
house;  that  the  value  of  the  securities  could  have  been  ascertained  in  a 
single  day's  time.  No  affidavits  were  read  in  opposition.  The  surro- 
gate, however,  took  into  consideration  the  affidavits  of  the  appraisers 
used  on  the  original  motion,  which,  without  giving  any  items,  stated 
generally  that  each  of  them  had  actually  and  necessarily  been  employed 
more  than  fifty  days.  The  surrogate  so  found.  Held,  that  the  facts 
did  not  justify  the  finding,  and  that  the  order  denying  the  motion  to 
vacate  was  error. 

(Argued  March  21,  1895;  decided  April  9,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  12,  1894, 
which  affirmed  an  order  of  the  Surrogate's  Court  of  the 
county  of  New  York  denying  a  motion  to  vacate  and  set 
aside  an  ex  parte  order  of  said  surrogate  fixing  the  compen- 
sation of  two  appraisers  of  the  estate  of  Samuel  C.  Harriot, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A,  0.  Brown  for  appellants.  The  order  of  the  General 
Term  is  appealable  to  this  court.  (Code  Civ.  Pro.  §§  190, 
2570,  3333,  3334;  Seaman  v.  Whitehead,  78  K  Y.  306.) 
The  surrogate  had  no  jurisdiction  to  make  the  ex  parte  order. 
(Laws  of  1893,  chap.  686 ;  Bevan  v.  Cooper,  72  JST.  Y.  317, 327 ; 
Seamian  v.  Whitehead^  78  id.  306,  308 ;  Samders  v.  Souttery 
126  id.  193,  200.)  If  the  surrogate  had  jurisdiction  to  make 
an  order  fixing  compensation  in  this  case,  and  was  authorised 
to  exercise  the  discretion  reposed  in  him  by  the  act  of  1873, 
and  the  provisions  of  the  Code,  the  order  made,  and  affirmed 
after  a  motion  on  all  the  facts  to  vacate  it,  was  such  a  gross 
abuse  of  that  discretion  as  to  amount  to  reviewable  error. 
(Code  Civ.  Pro.  §§  2565,  2711 ;  People  v.  Common  Council, 
78  N.  Y.  56,  61 ;  La  Beau  v.  PeopU,  34  id.  223,  233 ; 
Gra/nger  v.  Craig,  85  id.  619 ;  Atty.-Gen,  v.  N,  A,  Z.  Ins. 
Co.,  93  id.  387,  390.)  The  orders  of  the  General  Term  and 
of  the  Surrogate's  Court  should  be  reversed  and  that  of  the 
surrogate  vacated.     {In  re  De  Pierris,  79  Hun,  279.) 
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a,  K  Hobinsofi  for  respondent.  The  appellants  had  no 
standing  in  the  court  as  moving  parties.  (Code  Civ.  Pro. 
§§  2565,  2711.)  These  appellants  have  no  right  of  appeal 
from  the  order  here  appealed  from.  A  stranger  to  an  action 
has  no  right  of  appeal  from  an  order  denying  his  application 
for  relief  against  proceedings  in  such  action.  {Tn  re  Bristolj 
16  Abb.  397 ;  42  Barb.  274  ;  1  Redf.  1 ;  Id.  130 ;  25  N.  Y.  9.) 

Haight,  J.  It  appears  that  the  New  York  life  Insurance 
and  Trust  Company  had  been  appointed  the  executor  under 
the  last  will  and  testament  of  Samuel  C.  Harriot,  deceased, 
and  as  such  had  commenced  an  action  in  the  Supreme  Court 
to  have  its  accounts  as  such  executor  adjusted  and  settled ; 
that  objections  had  been  taken  by  the  appellants  to  certain 
items  of  the  accomit  presented  by  the  executor,  among  which 
was  an  objection  to  the  items  paid  to  the  appraisers  for  their 
services ;  that  thereupon  a  reference  was  ordered  to  hear  and 
determine  the  matters  in  controversy,  and  pending  the  hearing 
before  the  referee  the  attorneys  for  tlie  executor  appeared 
before  the  surrogate,  and  upon  the  affidavits  of  the  appraisers 
and  their  own  stipulation  as  the  attorneys  for  the  executor 
procured  an  order  taxing  the  fees  of  the  appraisers  at  the  sum 
of  $250  each.  The  order  so  procured  from  the  surrogate  was 
then  introduced  in  evidence  before  the  referee.  Thereupon 
the  appellants,  upon  notice  to  the  executor  and  the  appraisers, 
moved  in  the  Surrogate's  Court  for  an  order  vacating  tlie 
order  taxing  the  fees  of  the  appraisers,  which  motion  was 
denied.  This  order  having  been  affirmed  in  the  General  Term 
is  now  brought  to  this  court  for  review. 

It  is  contended  on  behalf  of  the  executor  that  the  appellants 
had  no  standing  in  the  Surrogate's  Court ;  that  they  were  not 
entitled  to  notice  of  the  application  to  tax  the  appraisers'  fees, 
and  that  consequently  they  had  no  right  of  appeal  to  review 
the  order  there  made.  We  are  unwilling  to  adopt  this  view. 
The  appellants  are  the  parties  interested  and  finally  have  to 
bear  the  burden  of  the  expenses  incurred  by  the  executor. 
The  order  was  a  final  order  and  affects  a  substantial  right. 
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An  appeal  from  such  an  order  is  antborized  by  sections  2570 
and  190  of  the  Code  of  Civil  Procedure.  Ordinarily  it  may 
not  be  necessary  for  the  next  of  kin  or  legatees  to  have  notice 
of  the  taxation  of  the  fees  of  the  appraiser  by  the  surrogate. 
For,  under  the  provisions  of  the  statutes  and  the  Code,  it  was 
contemplated  that  such  fees  should  be  adjusted  by  the  surro- 
gate before  payment  by  the  administrator  or  executor.  When 
BO  adjusted  the  executor  or  administrator,  whichever  it  may 
be,  is  deemed  to  represent  the  interests  of  tiie  estate,  of  the 
next  of  kin  and  of  tlie  legatees. 

Under  the  Laws  of  1873,  chapter  225,  it  is  provided  that, 
"  upon  the  application  of  any  executor  or  administrator,  the 
surrogate  who  granted  letters  testamentary  or  of  administra- 
tion shall,  by  writing,  appoint  two  disinterested  appraisers  as 
often  as  occasion  may  require,  to  estimate  and  appraise  the 
personal  property  of  a  deceased  person,  and  such  appraisers 
shall  be  entitled  to  receive  a  reasonable  compensation  for  their 
services,  to  be  allowed  by  the  surrogate,  but  not  exceeding 
for  each  appraiser  the  sum  of  five  dollars  for  each  day  actually 
employed  in  making  an  appraisement  or  inventory,  in  addition 
to  his  actual  expenses  necessarily  incurred,  the  number  of 
days'  services  so  rendered  and  the  amount  of  such  expenses 
to  be  verified  by  the  affidavit  of  the  appraiser  performing 
such  services,  to  be  made  and  delivered  to  the  executor  or 
administrator  before  payment  of  such  fees,  and  to  be  adjusted 
by  the  surrogate."  In  1893  section  2711  of  the  Code  of  Civil 
Procedure  was  amended  so  as  to  provide  that  the.  number  of 
days  of  services  rendered,  and  the  amount  of  expenses  incurred 
by  the  appraisers  "  must  be  verified  by  the  affidavit  of  the 
appraisers,  delivered  to  the  executor  or  administrator,  and 
adjusted  by  the  surrogate  hef  ore  payment  of  Ms  feeaP 

With  respect  to  the  question  under  consideration  the  pro- 
Tisions  appear  to  be  substantially  the  same.  Under  the  Code 
the  fees  must  be  adjusted  by  the  surrogate  before  payment. 
In  the  statute  the  phrase  "  to  be  adjusted  by  the  surrogate," 
appears  after  the  words  "  before  payment  of  such  fees."  But 
the  phrase  clearly  relates  back  to  that  which  precedes  the 
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words  quoted,  and  contemplates  the  adjustment  of  the  fees 
by  the  surrogate,  before  tlie  administrator  or  executor  is 
required  to  pay.  But  in  this  case  the  appraisers  never  pro- 
cured their  fees  to  be  taxed.  They  were  paid  by  the  execu- 
tor at  or  about  the  time  that  they  completed  and  delivered 
over  the  inventory.  The  executor  waited  until  after  the  estate 
had  been  settled,  an  action  to  have  its  accounts  adjusted 
brought,  and  the  trial  of  that  action  commenced  before  it 
took  any  steps  to  have  the  fees  of  the  appraisers  adjusted. 
At  that  time  it  was  acting  in  its  own  interest  to  secure  the 
audit  and  allowance  of  its  own  claim,  and  without  stopping  to 
consider  whether  the  trust  company  could,  at  that  time,  upon 
its  own  motion  and  on  its  own  stipulation,  properly  procure 
an  order  taxing  the  fees  of  the  appraisers,  we  are  clearly  of 
the  opinion  that  the  legatees  had  the  right  to  be  heard,  either 
upon  the  original  application  or  by  an  affirmative  motion  to 
vacate. 

We  are  thus  brought  to  a  consideration  of  the  motion  upon 
the  merits.  It  appears  from  the  moving  papers  that  the 
inventory  contains  a  list  of  the  furniture  in  the  residence  of 
the  deceased,  and  that  the  same  was  appraised  in  a  lump  sum 
at  $2,940.40 ;  that  this  list  was  made  out  by  one  De  Waltearss, 
who  put  the  value  upon  the  articles  and  was  paid  the  sum  of 
$86.22  for  his  services ;  that  the  counsel  for  the  appellants 
filled  out  the  inventory  with  the  exception  of  the  securities 
and  cash  which  was  prepared  by  the  executor,  the  trust  com- 
pany, or  its  attorneys^  so  that  the  appraisers  had  nothing  what- 
ever to  do  except  to  see  that  the  furniture  was  in  the  house 
and  compare  the  list  of  securities  with  the  securities  them- 
selves and  ascertain  their  market  value.  Aside  from  the  fur- 
niture and  the  items  of  cash  on  hand,  the  estate  consisted  of 
twenty-seven  diflferent  kinds  of  securities,  chiefly  railroad  and 
corporate  stocks.  The  motion  papers  further  show  that  the 
market  value  of  the  securities  could  have  been  ascertained  by 
a  visit  to  the  New  York  Stock  Exchange  or  to  the  office  of  any 
stock  broker,  in  a  single  day's  time,  and  that  the  charges  for 
appraisers'  fees  were  grossly  exorbitant.     No  affidavits  appear 
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to  have  been  read  in  opposition  to  tlie  motion,  controverting 
these  facts.  The  surrogate,  however,  appears  to  have  consid- 
ered the  affidavits  of  the  appraisers  presented  upon  the  origi- 
nal motion  for  taxation  as  before  him  and  upon  them  to  Ijave 
held  that  it  appeared  that  they  each  had  been  employed  more 
than  fifty  days  upon  the  appraisal,  and  that  lie  could  not  state, 
from  an  inspection  of  the  inventory,  that  their  statements 
were  improbable.  We  are  unable  to  agree  with  him.  Section 
2565  of  the  Code  of  Civil  Procedure  provides  that  "an 
appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to  a 
sum  to  be  fixed  by  the  surrogate  not  exceeding  $5  for  each 
day  actually  and  necessarily  occupied  by  him  in  making  the 
appraisal  or  inventory,  the  number  of  days'  services  and  the 
expenses,  if  any,  must  be  proved  by  the  afiiidavit  of  the 
appraisers  and  the  sums  payable  therefor  taxed  by  the  surro- 
gate and  paid  by  the  executor  or  administrator." 

It  will  be  observed  that  the  discretion  of  the  surrogate  is 
limited  to  $5  for  each  day  actually  and  necessarily  occupied 
by  the  appraisers.  Beyond  that  amount  he  has  no  discretion. 
He  is  required  to  ascertain  the  number  of  days  actually  and 
necessarily  occupied  by  them.  This  fact  is  to  be  found  by 
him  and  should  be  determined  from  the  evidence  presented. 
He  has  found  that  the  appraisers  were  each  actually  and 
necessarily  occupied  fifty  days.  Is  this  finding  correct? 
Ordinarily,  questions  of  fact  and  questions  oj&  to  the  weight  of 
evidence  are  final  in  the  General  Tenn  and  this  court  has  no 
power  to  review  the  determination  of  that  court  with  refer- 
ence thereto.  But  we  have  recently  held  that  "where  the 
evidence  which  appears  to  be  in  conflict  is  nothing  more  than 
a  mere  scintilla,  or  where  it  is  met  by  well-known  and  recog- 
nized scientific  facts  about  which  there  is  no  conflict,  this  court 
will  still  exercise  jurisdiction  to  review  and  reverse  if  justice 
requires.".  {Ilwlson  v.  7?.,  W.  cfe  O.  R.  R.  Co.,  145  N.  Y. 
408 ;  see,  also,  Reaph  ex  reh  Coyle  v.  Martin,^  142  id.  352 ; 
Ileinmens  v.  NeUon^  138  id.  51Y-529 ;  LinTchauf  v.  Lotr- 
hard,  137  id.  417.) 

SicKEr.s — Vol.  C.         69 
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Should  a  person  affirm  that  black  was  white  or  white  was 
black,  or  being  in  the  full  possession  of  his  faculties,  and 
having  tlie  unrestricted  use  of  his  limbs,  sliould  testify  that 
he  actually  and  necessarily  occupied  a  year  in  walking  a  mile, 
his  statements  would  be  so  in  conflict  with  recognized  possi- 
bilities as  to  be  entitled  to  no  credit  or  character  as  evidence. 

As  we  have  seen,  the  inventory  was  prepared  by  otlierft. 
The  only  thing  left  for  the  appraisers  to  do  was  to  examine 
the  furniture,  compare  it  with  the  list  made,  examine  the 
securities  entered  in  the  inventory  and  attach  thereto  the 
values  which  could  have  been  ascertained  in  a  day's  time  in 
any  stockbroker's  office  in  the  city  of  New  York.  Upon 
these  undisputed  facts  we  cannot  sustain  the  finding  that  the 
appraisers  each  actually  and  nece^MO/rily  occupied  fifty  days 
in  making  their  inventory. 

It  appears  that  this  estate  was  valued  at  nearly  $300,000. 
It  was  considered  large  and  a  custom  may  have»  prevailed  to 
some  extent  to  make  liberal  allowances  for  services  performed 
with  reference  to  such  estates ;  but  appraisers  are  officers  of 
the  court,  appointed  by  it  and  their  fees  are  regulated  by 
statute.  It  niakes  no  difference  whether  the  estate  is  large  or 
small.  They  have  no  right  to  demand  or  receive  more  than 
the  statute  allows,  unless  the  parties  interested  consent,  and  if 
a  different  custom  has  prevailed  it  sliould  be  discontinued. 

Whether  the  surrogate  should  entertain  jurisdiction  to  tax 
the  appraisers'  fees  pending  a  trial  of  the  action  in  tlie 
Supreme  Court  we  do  not  now  determine. 

The  order  appealed  from  sliould  be  reversed  and  the  motion 
granted,  with  costs  in  all  courts. 

All  concur. 

Ordered  accordingly. 
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HiKAM  Hitchcock,  ae  Exeoutor,  etc.,  Respondent,  v.  Fanht 
M.  Peasleb,  Respondent,  et  al.,  Appellants. 

As  a  general  rule,  when  a  motion  is  made  to  set  aside  or  modify  a  judg- 
ment founded  on  matters  in  pais  and  dehors  the  record,  the  granting  of 
the  relief  sought  is  discretionary. 

P.,  by  his  will,  gave  to  his  daughter  F.  $20,000  in  trust,  "the  same  to 
reyert  at  her  death  without  issue  '*  to  the  testator's  widow  and  son.  In 
an  action  brought  by  the  executors  it  was  adjudged  that  the  fund  was 
payable  to  F.  ;  that  she  was,  however,  not  at  liberty  to  spend  or  waste  the 
principal,  but  was  bound  to  keep  it  securely  invested  for  the  benefit  of  the 
remaindermen.  The  money  was  paid  over  to  F.  pursuant  to  the 
judgaient.  The  widow  thereafter  died,  and  her  executor  niade  a  motion 
at  the  foot  of  the  decree  for  an  order  requiring  F.  to  give  security 
for  the  fund.  These  facts  appeared  thereon :  The  w^hole  fund  hav- 
ing been  hopelessly  lost  by  unfortunate  investments,  F.  insured  her 
life  for  $20,000  to  provide  for  its  ultimate  restitution.  Her  mother 
protested  against  this,  asked  F.  not  to  continue  the  policies,  and 
promised  to  forgive  her  the  loss,  and  not  call  upon  her  for  the  fund.  F. 
paid  the  premiums  for  a  time,  and  then  notified  her  brother  of  her 
inability  to  continue  this,  and  suggested  that  he  continue  the  policies ; 
this  he  refused;  she  thereupon  allowed  $10,000  of  the  insurance  to 
lapse.  The  court  required  F.  to  give  security  for  the  one-half  of  the 
fund  payable  to  the  brother,  but  refused  the  application  as  to  the  one- 
half  going  to  the  mother.  F.  complied  with  the  order.  On  appeal  by 
the  executor,  held,  that  there  was  no  absolute  legal  right  to  the  secur- 
ity sought,  but  the  matter  rested  In  the  reasonable  discretion  of  the 
Special  Term;  and  that  this  discretion  bad  been  exercised  in  behalf  of 
the  moving  parties  as  fully  as  was  justified. 

(Argued  March  22,  1895  ;   decided  April  9,  1895.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  made  October  12,  1894, 
which  affirmed  an  order  of  Special  Term  confirming  the 
Import  of  a  referee  and  denying  a  motion  to  require  Fanny  M. 
Peaslee  to  give  security  for  a  portion  of  a  trust  fund  created 
by  tlie  will  of  Edmund  R.  Peaslee,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Robert  Hunter  McGrath^  Jr.^  for  appellants.  The  practice 
of  the  appellants  was  correct.     The  proper  method  of  amend- 
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ing  or  enforcing  a  final  judgment  when  subsequent  directions 
from  the  court  are  necessary  is  by  a  motion  in  the  action  at 
the  foot  of  the  judgment,  (  Wetinore  v.  Za/w^  42  How.  Pr. 
130 ;  Kamj)  v.  Xa7np,  59  X.  Y.  212,  215 ;  Hall  v.  Clarke, 
7  Paige,  382 ;  Wright  v.  Nostrand,  94  IS".  Y.  31 ;  Buck  v. 
liernsen^  34  id.  383  ;  Binnvse  v.  Wood^  37  id.  532  ;  Adams  v. 
Ashe,  46  Ilun,  105,  110;  Claries  v.  Rowling,  3  N.  Y.  216; 
Blodgett  v.  Blodgett,  42  IIow.  Pr.  19.)  The  referee  was  not 
appointed  by  the  Supreme  Court  to  hear  and  determine  this 
controversy,  and  while  his  report  is  in  the  technical  form  of 
findings  of  fact  and  conclusions  of  law,  it  is  not  equivalent  in 
weight  to  the  verdict  of  a  jury.  The  testimony  reported  by 
him  and  the  proceedings  in  the  action  present  questions  of 
law  and  fact  for  the  revision  of  this  court.  {Marshall  v. 
Meech,  51  K  Y.  140;  In  re  Knapp,  85  id.  284.)  The 
bequest  of  Edmund  K.  Peaslee :  "  I  give  to  my  daughter 
Fanny  M.  Peaslee  *  *  *  twenty  thousand  dollars  in  trust, 
the  same  to  revert  at  her  death,  if  without  issue,  equally  to 
my  wife  and  my  son,"  creates  a  life  interest  in  Fanny  if. 
Peaslee  and  a  vested  estate  in  equal  shares  in  Martha  K.  Peas- 
lee and  Edward  H.  Peaslee,  subject  to  be  divested  by  the 
death  of  the  first  taker  leaving  issue  surviving  her.  {Nellis 
V.  Nellis,  99  N.  Y.  505 ;  Griffin  v.  Shejppard,  124  id.  70 ; 
Hennessy  v.  Patterson,  85  id.  91 ;  Kenyon  v.  See,  94  id.  563  ; 
Knowlton  v.  Atkins,  134  id.  315  ;  Fowler  v.  IngersoU,  127  id. 
472.)  If  the  language  of  the  bequest  "  to  revert  at  her  death, 
if  without  issue,  equally  to  my  wife  and  my  son,"  created  an 
estate  in  the  widow  which  has  been  defeated  by  her  deatli  in 
the  lifetime  of  Fanny  M.  Peaslee,  this  defeated  interest  does 
not  pass  to  Fanny  M.  Peaslee,  but  forms  part  of  the  residuary 
estate  disposed  of  under  the  will.  {Riker  v.  CmmweU,  113 
N.  Y.  115;  Lamh  v.  Lamh,  131  id.  227;  Power  v.  Cassidy, 
79  id.  602.)^  Martha  K.  Peaslee  did  not  in  her  lifetime  relin- 
quish or  give  her  interest  in  the  trust  fund  to  Fanny  M.  Peas- 
lee, and  her  executors  are  entitled  to  security  for  its  proper 
administration.  (Perry  on  Trusts,  §  851 ;  Gray  v.  Barton, 
55  N.  Y.  ^"6  ;   Youn<i  v.  Young,  80  id.  438  ;  Jackson  v.  R. 
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Co,,  88  id.  520 ;  Ifi  re  Crawford,  113  id.  560 ;  McKemie  v. 
JJarrison,  120  id.  266  ;  In  re  Bl<iuvelt,  131  id.  249,  254 ;  In 
re  Camp,  126  id.  384,  385 ;  Smith  v.  Van  Nostrand,  64  id, 
285  ;  Collins  v.  Collins,  32  Hun,  156.) 

C  N.  Bavee,  Jr.,  for  respondent.  The  devise  consists  of  a 
conditional  fee  vested  in  the  daughter,  subject  to  being 
divested,  and  furtlier  of  two  contingent  remainders,  one  in 
tlie  mother  to  one-half  the  estate,  and  one  in  the  brother  to 
the  other  half  tliereof.  (Gray  on  Perpetuities,  §  101 ;  Van- 
derzee  v.  SUngerland,  103  N.  Y.  47  ;  In  re  X  T.,L.  cfe  W. 
R,  Co.,  105  id.  89;  Fowler  v.  Ingeraoll,  127  id.  472;  Avery 
V.  Everett^  110  id.  317;  Graham  v.  Z.  Im,  Co,,  46  Hun, 
261 ;  Kelso  v.  Larillard,  85  X.  Y.  177 ;  Dnimmond  v. 
Drummond,  11  C.  E.  Green,  234.)  The  apjiellants'  conten- 
tion, that  the  terms  of  the  bequest,  "  at  her  death  without 
issue,"  does  not  mean  the  death  of  Frances  during  the  life  of 
the  testator,  but  means  death  subsequent  to  that  of  the  testa- 
tor, is  untenable.  ( Wolfe  v.  Va7i  Nostrand,  2  N^.  Y.  436.) 
Tlie  third  conclusion  of  law  made  by  the  referee  and  affirmed 
by  Special  and  General  Terms  is  correct,  to  wit,  that  by  the 
death  of  Martha  K.  Peaslee  during  the  life  of  Frances  such 
interest  as  she  had  in  the  fund  became  extinguished.  {Kelso 
V.  Lovillard,  95  N.  Y.  177 ;  In  re  Denton,  137  id.  428.)  As 
a  matter  of  fact  and  of  law,  the  interest  of  Mrs.  Peaslee  came 
to  an  end  by  her  own  voluntary  relinquishment  during  her 
Hfe.  {In  re  N.  Y.,  Z.  cfe  If.  li.  Co,,  105  N.  Y.  89 ;  FUrn- 
ing  V.  Gilbert,  3  Johns.  530 ;  Latiimore  v.  Hansen,  14  id. 
330 ;  Dearborn  v.  Cross,  7  Cow.  48 ;  Gardner  v.  Gardner, 
22  Wend.  526;  Kent  v.  Reynolds,  S  Hun,  559;  Beach  v. 
En  dress,  51  Barb.  579;  Vanderheck  v,  Vanderheck,  i^O  N. 
J.  Eq.  265  ;  R helps  v.  Johnson,  8  Johns.  54  ;  Tine  v.  Nelson, 
38  N.  J.  L.  358 ;  Jones  v.  Q,  Banl\  29  CoTin.*  25  ;  Hastings 
V.  Diclcinson,  7^Mass.  153;  Thurston  v.  James,  0  K.  I.  104.) 
The  order  appealed  from  is  not  reviewable  in  this  court. 
Tlie  appUcation  made  to  the  Special  Term  was  addressed  to 
tlie  discretion  of  the  court.  It  was  affirmed  by  the  General 
Term,  and  is  not  appealable  to  this  court.     (Code  Civ.  Pro. 
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§1337;  Duryeaw,  Voshurgh,  121  K  Y.  53-63;  Lawrence 
V.  FarUy,  73  id.  187;  OoncMin  v.  Taylor,  68  id.  221; 
Howell  V.  Mills,  53  id.  323  ;  Livennore  v.  BuUerjield,  56 
id.  72 ;  Cushman  v.  BrundeU,  50  id.  296.) 

Finch,  J.  This  appeal  should  be  dismissed.  The  father 
of  the  defendant  Fanny  M.  Peaslee  by  liis  will  gave  to  her 
"twenty  thousand  dollars  in  trust,  the  same  to  revert  at  her 
death  without  issue  equally  "  to  his  wife  and  son.  An  action 
was  brought  by  his  executors,  seeking  to  some  extent  a  con- 
struction of  the  will,  in  which  it  was  adjudged  that  the  fund 
of  twenty  thousand  dollars  was  payable  to  the  daughter  and 
should  be  put  in  her  jxjssession,  but  that  she  wa^  not  at  liberty 
to  spend  or  w^aste  the  principal  and  was  bound  to  keep  it 
securely  invested  for  the  benefit  of  those  entitled  to  the  con- 
tingent remainder.  In  pursuance  of  the  decree  the  money 
was  paid  over  to  the  daughter.  The  testator's  wife  thereafter 
died  and  the  executor  of  the  mother  made  a  motion  at  the 
foot  of  the  decree  for  an  order  requiring  the  daughter,  who 
continued  to  hold  the  fund  as  life  tenant,  to  give  security  for 
its  preservation  and  as  a  safeguard  against  loss  or  waste.  The 
matter  was  sent  to  a  referee  to  take  proof  of  the  facts,  and  it 
then  appeared  that  the  whole  fund  had  already  been  lost  by 
unfortunate  investments  in  stocks.  Wall  street  had  engulfed 
it  bodily.  After  this  severe  loss,  the  daughter  insured  her 
own  life  to  provide  for  the  ultimate  restitution  of  the  fund 
and  for  a  time  managed  to  pay  the  premiums.  The  mother 
on  ascertaining  the  facts  protested  against  the  hard  remedy, 
begged  the  daughter  not  to  continue  the  policy,  and  prornii?ed 
to  forgive  her  the  loss  and  never  to  call  upon  her  for  tlie 
fund.  It  became  difficult  for  her  to  bear  the  annual  drain  of 
the  premiums,  and  she  then  notified  lier  brother  of  the  situa- 
tion and  suggested  tliat  he  should  keep  the  policies  in  life 
until  she  should  be  able  to  do  it  herself.  Ile^efused,  and  she 
allowed  ten  thousand  dollars  of  the  insurance  to  lapse,  but 
kept  ten  thousatid  dollars  in  force.  l>y  the  will  of  her  mother 
she  has  become  entitled  to  about  thirty  thousand  dollars 
absolutely  and  ten  thousand  dollars  for  her   life.     On  this 
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state  of  facts  the  court  required  her  to  give  security  for  the 
one-half  of  the  fond  payable  to  Edward,  and  she  lias  submitted 
to  the  order  without  an  appeal,  but  the  court  refused  the 
'application  as  to  the  ten  thousand  dollars  which  was  to  revert 
to  the  mother,  and  Edward  aa  executor  of  her  will  and  liis 
associate  in  that  office  appeal  from  the  refusal  after  an  affirm- 
ance by  the  General  Term. 

I  think  it  is  obvious  that  the  order  of  the  Special  Term 
rested  in  its  reasonable  discretion  which  was  exercised  in 
behalf  of  the  moving  parties  quite  as  fully  as  was  justifiable. 
There  was  no  absolute  legal  right  to  have  the  security  sought. 
The  possession  of  the  fund  had  been  adjudged  to  1)elong  to  the 
daughter.  Whether  she  should  give  bonds  for  its  preserva- 
tion or  ultimate  payment  over  was  a  question  dependent  upon 
the  after-occurring  circumstances,  and  which  the  court  might 
answer  either  way  after  giving  them  reasonable  consideration. 
If  the  daughter,  after  having  lost  the  fund,  was  insolvent,  an 
order  requiring  her  to  give  security  would  be  in  effect  that  she 
find  somebody  willing  to  pay  the  debt  for  her  to  her  own 
brotlier.  If,  on  the  other  hand,  her  mother's  legacy  had  made 
her  worth  three  times  the  amount  of  the  lost  fund  the  court 
may  have  deemed  the  demand  for  security  unreasonal)le5 
especially  in  view  of  the  daughter's  claim  that  the  mother  had 
released  the  fund  to  her  and  discharged  the  liability.  Such  a 
question  as  that  might  very  >vell  be  excluded  from  a  determi- 
nation upon  a  mere  motion.  Where  one  moves  at  the  foot  of 
a  decree  it  is  usually  with  permission  given  or  reserved  in  the 
decree  itself,  and  contemplates  orders  intended  to  carry  out 
and  effectuate  the  decree.  Here  the  effort  is  to  alter  and 
modify  it.  It  gave  the  fund  without  conditions,  and  is  sought 
to  be  changed  by  imposing  conditions.  Practically  it  is  a 
motion  to  set  aside  the  judgment,  founded  on  matters  in  pats 
and  dehors  the  record.  The  general  rule  in  such  cases  is  that 
the  relief  sought  is  discretionary.  (  WUliams  v.  Montgomery^ 
60  X.  Y.  C4S.) 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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American  Sugab  Refining  Company,  Appellant,  v.  Charles 
H.  Fancher,  Assignee,  Respondent. 

Where  a  sale  of  personal  property  was  induced  by  fraud  on  the  part  of  the 
vendee,  and  the  property  has  again  been  sold  by  the  latter,  and  the  pro- 
ceeds of  such  sale,  in  the  form  of  notes  or  credits,  are  identified  specifically 
and  beyond  question  in  the  hands  of  the  latter,  or  in  the  possession  of  his 
voluntary  assignee,  a  court  of  equity  has  power,  in  the  absence  of  any 
adequate  legal  remedy,  to  reach  such  proceeds  and  apply  them  for  the 
benefit  of,  and  to  so  far  indemnify,  the  defrauded  vendor. 

In  respect  to  such  a  remedy  an  assignee,  for  the  benefit  of  creditors  of  the 
fraudulent  vendee,  stands  in  no  other  or  better  position  than  his  assignor. 

Where,  therefore,  in  an  equitable  action  brought  by  a  vendor  of  goods 
sold  on  credit  to  reach  the  proceeds  of  sub- sales  of  the  goods,  it 
appeared  that  the  sale  was  induced  by  fraudulent  representations 
on  the  part  of  the  vendees,  who  were  at  the  time  hopelessly  insol- 
vent; that  the  latter  sold  to  various  customers,  in  the  ordinarj'  course 
of  business,  portions  of  the  goods  on  credit,  and  thereafter  made  an 
assignment  to  defendant  for  the  benefit  of  creditors,  when  the  vendor, 
for  the  first  time,  discovered  the  fraud;  that  the  claims  against  the  sub- 
vendees  were  among  the  assets  that  passed  by  the  assignment,  and  that 
these  claims  were  collected  by  the  assignee  after  the  assignment  and  after 
notice  from  the  phiintiff  of  rescission  of  the  original  sale  for  the  fraud, 
held,  that  the  action  was  maintainable,  and  that  a  judgment  against  the 
assignee,  directing  an  accounting  and  payment  by  him  of  the  proceeds 
of  such  collections,  was  proper. 

Am,  Sag.  Bef.  Co,  v.  Fancher  (81  Hun,  56),  reversed. 

(Argued  March  22,  1895;  decided  April  9,  1895.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  at  the  October 
term,  1894,  which  reversed  an  interlocutory  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee  and  the  final 
judgment  entered  thereon,  and  ordered  a  new  trial. 

Tliis  action  was  brought  by  plaintiff  against  defendant,  as 
assignee,  for  the  benefit  of  creditors  of  the  firm  of  C.  Burk- 
halter  &  Co.,  to  recover  the  proceeds  of  the  re-sale  of  certain 
goods  alleged  to  have  been  fraudulently  purchased  from  plain- 
tiff by  said  firm. 

The  interlocutory  judgment  adjudged  defendant  a  trustee 
of  the  goods  mentioned  in  tlie  complaint,  and  of  the  proceeds 
of  such  goods  as  had  come  into  his  hands  as  assignee,  and  that 
he  account  for,  transfer  and  pay  over  to  plaintiff  all  of  said 
proceeds;  a  reference  was  ordered  for  tiie  purpose  of  the 
accounting.  A  stipulation  was  afterwards  entered  into 
between  tlie  parties  as  to  the  amount  of  the  proceeds  received 
by  defendant,  and  a  final  judgment  in  plaintiff's  favor  in 
accordance  therewith  was  rendered. 
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The  further '  facts,  as  far  as  material,  are  stated  in  the 
opinion. 

Charles  E.  Hughes,  Arihxir  C.  Rounds  and  Frederio  It.  Kel- 
logg for  appellant.  The  plaintiff,  as  a  defrauded  vendor,  is  enti- 
tled to  recover  from  the  vendee  or  his  voluntary  transferee  tlie 
proceeds  of  the  re-sale  of  tlie  property  fraudulently  purchased. 
\Pariridge  v.  Rnhin^  15  Daly,  344 ;  Jackson  v.  Cadwell^  1  Cow. 
622;  2  Am.  &  Eng.  Ency.  of  Law,  444;  N,  T,  Co,  v.  Gleor 
son,  77  N.  Y.  408 ;  Talbot  v.  Bank  of  Rochester,  1  Hill,  293, 
295  ;  Comstock  v.  Hier,  73  N.  Y.  269 ;  Keener  on  Quasi  Con- 
tracts, 159,  170,  et  seg.  '  Rothschild  v.  Mack,  115  N.  Y.  1; 
Catts  V.  Phelan,  2  How.  376 ;  People  v.  Wood,  121  N.  Y, 
522;  P.  A,  Co.  v.  N.  S.  <&  Z.  Raiik,  23  Abb.  [N.  C]  172; 
Abbotts  v.  Barry,  2  Brod.  <fe  Bing.  369;  Browning  v.  Ban- 
croft, 8  Met.  278 ;  RoberU  v.  Ely,  113  N.  Y.  131 ;  Varet  v. 
N.  T.  Ins.  Co.,  7  Paige,  567 ;  Trevelyan  v.  White,  1  Beav.  589 ; 
Cheney  v.  Oleason,  117  Mass.  557 ;  Iflammond  v.  Pennock,  61 
X.  Y.  145  ;  Lire  Hallett,  13  L.  E.  [Ch.  Div.]  696  ;  Holmes  v. 
Oilman,  138  N.  Y.  369 ;  Baker  v.  Bank,  100  id.  31 ;  NeicUm 
V.  Porter,  69  id.  133  ;  2  Pom.  Eq.  Juris.  §§  278,  1053  ;  Story's 
Eq.  Juris.  §  1265 ;  Bispliam's  Eq.  §  91 ;  Perry  on  Trusts,  §  166 ; 
Small  Y.  Attwood,  Younge,  507  ;  /.  cfe  T.  Bank  v.  Peters,  123 
N.  Y.  272;  Tm  Comite  v.  Bank,  1  Cab.  &  El.  87.)  The 
goods  were  obtained  from  the  plaintiff  by  larceny,  and  upon 
this  ground  the  plaintiff  is  entitled  to  recover  their  pro- 
ceeds from  the  voluntAry  assignee  of  the  persons  guilty  of 
the  theft.  (Penal  Code,  §§  528,  544 ;  2  R.  S.  677,  §  53  ;  1  K.  L. 
1813,  410,  §  13;  30  George  II,  chap.  24;  PeopU  v.  Haynes, 
11  Wend.  557;  Robinson  v.  Daucky,  3  Barb.  20;  33  Henry 
VIII,  chap.  1 ;  30  Geor^  II,  chap.  24 ;  Maicrey  v.  Walsh,  8 
('ow.  238 ;  Andrew  v.  Dieterich,  14  Wend.  31 ;  Peabody  v. 
Fenton,  3  Barb.  Ch.  451 ;  Fassett  v.  Sinith,  23  N.  Y.  252 ; 
Ross  V.  Pemyle,  5  Hill,  254;  Zink  v.  People,  77  N.  Y.  114; 
Thorns  v.  Turck,  94  id.  90 ;  PeopU  v.  Lyon,  99  id.  210  ;  Peo- 
pU  V.  Duviar,  106  id.  502;  Benedict  w  Williams,  48  Him, 


123 ;  Code  Crim.  Pro.  §§  685-687  ;  21  Ileurv  VIII,  chap.  11 ; 
24  &  25  Vic.  chap.  9(J,  §  100 ;  Bentley  v.  tilmont,  L.  K.  [12 

133;  Riggs   v. 


A  pp.  Cas.J  471 ;  Queen  v.  Justices,  L.  R.  [17  Q.  B.  D.]  598 ; 
18  id.  314;  Newton   v.    Porter,    69  N.  Y. 


Pahner,  115  id.  506.) 

James  B.  Dill  for  respondent.     The  plaintiff  is  entitled  to 

no  preference  over  all  tlie  other  creditors   of   the  insolvent 

estate  on  the  ground  that  his  contract  was  tainted  with  fraud. 

(.V.  B.  L.  Co.  v.  Oft,  142  IT.  S.  623  ;  Heimnann  v.  Kapp,  9  N. 

SiCKELs — Vol.  C.         70 


554  A.  8i  R.  Co.  V.  Fakcher.  [April, 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  145. 


Y.  S.  R.  69,  71 ;  Tim  r.  Smith,  13  Abb.  [N.  C]  31.)  The 
plaintiff  cannot  maintain  this  action  because  it  failed  to 
rescind  the  contract  before  the  vendees  sold  the  goods  and 
before  tlie  assignment  was  made.  {Daw  v,  Sanborn,  3  Allen, 
181 ;  Kline  v.  Baker,  99  Mass.  253 ;  Wise  v.  Grant,  140  N. 
Y.  593 ;  Bosle;/  v.  iT.  Jf.  Co.,  123  id.  550.)  The  fraud  of 
the  Burkhalters  did  not  make  the  assignee  a  trustee  ex  male^ 
ficio.  (Dwight  on  Personal  Property,  423 ;  Newham  v.  May, 
13  Price,  749;  Hammond  v.  Pennoek,  61  N.  Y.  145;  Buz- 
zard V.  Houston,  1 19  C  8.  347 ;  Suter  v.  Mathews,  115  Mass. 
253 ;  Carpenter  v.  Danforth,  52  Barb.  581 ;  Holmes  v.  Gil- 
man,  138  N.  Y.  369.)  The  Penal  Code,  in  cluiracterizing  as 
a  crime  and  providing  a  punishment  for  obtaining  goods  under 
false  pretenses,  by  no  means  changed  the  well-established  rules 
of  law  as  applicable  to  contracts.  ( Wise  v.  Grant,  140  1S<.  Y. 
593 ;  Goodwin  v.  Wertheimer,  99  id.  149 ;  Benedict  v.  Wil- 
liams, 47  Ilun,  123;  Dwight  on  Personal  Property,  423.) 
Equity  will  not  turn  a  completed  sale  of  chattels  into  a  trust 
ex  maleficio.  {Bangne  Franco-Egyptienne  v.  Brown,  34  Fed. 
Rep.  162.) 

Andbews,  Ch.  J.  This  case  presents  a  question  of  consid- 
erable practical  importance.  It  relates  to  the  equitable  juris- 
diction of  the  court  under  special  circumstances  to  follow 
proceeds  of  personal  property  in  the  hands  of  a  fraudulent 
vendee  or  his  general  assignee  for  the  benefit  of  creditors  at 
the  suit  of  a  defrauded  vendor,  who  by  false  pretenses  was 
induced  to  part  with  the  property  upon  credit,  the  proceeds 
sought  to  be  reached  being  the  sums  due  from  sub-vendees  of 
the  fraudulent  purchaser  arising  on  re-sales  by  him  made 
before  the  discovery  by  the  plaintiff  of  the  fraud.  The  facts 
upon  which  the  question  arises  are  substantially  conceded  and 
are  free  from  complication.  Between  the  2()th  day  of  Sep- 
tember, 1892,  and  the  20th  day  of  October  following,  the 
plaintiff  sold  and  delivered  to  the  mercantile  firm  of  C.  Burk- 
halter  &  Co.,  doing  business  in  tlie  city  of  New  York,  sugars 
of  various  qualities  on  credit  for  the  price  in  the  aggregate  of 


1895.]  A.  8.  R.  Co.  t\  Faiichee.  555 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Oh.  J. 


$199121.41,  no  part  of  which  has  been  paid,  tlie  last  sale  hav- 
ing been  made  October  19tli,  1892.  On  the  next  day,  the 
firm  being  insolvent  and  owing  debts  greatly  in  excess  of  its 
assets,  made  a  general  assignment  to  the  defendant  for  the 
benefit  of  its  creditors.  Among  the  assigned  assets  were  a 
portion  of  the  sugars  sold  by  the  plaintiff  to  the  firm,  which 
he  replevied  from  the  assignee,  bnt  the  firm,  prior  to  the 
assignment,  had  sold  to  nnmerous  persons,  customers  of  the 
firm,  in  the  ordinary  course  of  trade,  portions  of  the  sugars 
on  credit  and  claims  held  by  the  firm  against  the  sub-vendees 
arising  out  of  such  sales,  exceeding  in  the  aggregate  the 
sum  of  $10,000,  were  among  the  assets  which  passed  by  the 
assignment.  These  claims  were  collected  by  the  assignee 
after  the  assignment,  and  (excepting  a  small  sum)  after  notice 
had  been  served  by  the  plaintiff  on  the  assignee  that  it 
rescinded  the  original  sale  for  fraud,  which  notice  was  accom- 
panied by  a  demand  for  the  sugars  then  in  the  possession  of 
the  assignee,  and  for  an  accounting  and  the  delivery  to  the 
plaintiff  of  the  outstanding  claims  against  the  customers  of 
Burkhalter  &  Co.  in  their  hands  for  the  sugars  sold  by  the 
firm  as  above  stated.  The  assignee  declined  to  accede  to  the 
demand  made.  On  the  trial  the  parties  by  stipulation  fixed 
the  amount  of  the  claims  for  sugars  sold  which  had  come  to 
the  hands  of  the  assignee,  and  which  had  been  collected  by 
him. 

The  fraud  of  Burkhalter  &  Co.  was  not  controverted.  It 
was  shown  that  the  sales  were  induced  by  a  gross  misrepre- 
sentation in  writing  made  by  one  of  the  members  of  the  firm 
to  the  plaintiff  as  to  the  solvency  of  the  firm,  made  on  or 
about  September  20th,  1892,  within  thirty  days  before  the 
assignment,  and  when  the  firm  was  owing  several  hundred 
thousand  dollars  more  than  the  value  of  its  whole  assets. 

The  case  presented  is  singularly  free  from  any  uncertainty 
in  respect  to  the  facts  upon  which  the  equitable  jurisdiction 
to  follow  the  j)roceeds  of  the  sugars  is  claimed.  They  are 
definite  and  ascertained,  l)ut  it  is  insisted  that  the  court  is 
^potent  to  give  relief  by  way  of  subjecting  the  choses  in 
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action  or  their  proceeds,  representing  the  sugars,  to  a  lien  in 
favor  of  the  defrauded  vendor,  or  to  adjudge  that  they  shall 
be  applied  in  partial  recompense  and  restitution  for  the  prop- 
erty 80  wrongfully  obtained,  because,  as  is  claimed,  such  relief 
is  not  in  any  such  case  within  the  scope  of  the  powers  of 
courts  of  equity  as  heretofore  defined  and  exercised,  and  for 
the  further  reason  that  new  rights  have  intervened  by  reason 
of  the  assignment.  The  fraud  of  Burkhalter  &  Co.  was,  as 
we  have  said,  admitted.  They  are  hopelessly  insolvent,  and 
were  so  at  the  time  they  took  the  plaintiff's  goods.  They  dis- 
posed of  a  large  part  of  the  sugars  before  the  plaintiff  became 
cognizant  of  the  fraud.  The  plaintiff  was  only  apprised  of  it 
after  the  assignment  was  made.  The  remedy  at  law  upon 
the  contract  against  the  fraudulent  and  insolvent  purchaser 
is,  under  the  circumstances,  ineffectual.  The  pursuit  of  the 
property,  except  the  small  part  of  it  which  was  unsold  and 
passed  to  the  assignee,  is  impracticable.  If  it  could  yet  be 
found  unconsumed  and  capable  of  identification,  the  multi- 
plicity of  suits  which  would  \ye  rendered  necessary  to  reclaim 
it  would  make  the  remedy  expensive,  burdensome  and  inade- 
quate. The  identification  of  the  proceeds  sought  to  be  reached 
is  complete  and  unquestioned.  It  is  not  claimed  that  the  credits 
or  the  money  into  which  they  have  been  converted  are  not  the 
very  proceeds  of  sugars  of  which  the  plaintiff  was  defrauded. 
The  jurisdiction  of  a  court  of  equity  to  follow  the  proceeds 
of  property  taken  from  the  true  owner  by  felony,  or  misap- 
plied by  an  agent  or  trustee,  and  converted  into  property  of 
another  description,  and  to  permit  the  tnie  owner  to  take  the 
property  in  its  altered  state  as  his  own,  or  to  hold  it  as  secu- 
rity for  the  value  of  the  property  wrongfully  taken  or  misap- 
plied, or,  in  case  the  original  property  or  its  proceeds  have 
been  mingled  with  that  of  the  wrongdoers  in  the  purchase  of 
other  property,  to  have  a  charge  declared  in  favor  of  the  per- 
son injured  to  the  extent  necessary  for  his  indemnity,  so  long 
as  the  rights  of  bona  fide  purchasers  do  not  intervene,  ha* 
been  frequently  exerted  and  is  a  jurisdiction  founded  upon 
the  plainest  principles  of  reason  and  justice.     The  case  of 
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Newton  V.  Porter  (69  N.  Y.  133)  is  an  illustration  of  the 
application  of  this  principle  in  a  case  of  the  larceny  of  nego- 
tiable bonds,  sold  by  the  thieves,  in  which  the  court  subjected 
securities  in  which  they  invested  the  money,  and  which  they 
had  transferred  with  notice  to  third  persons  as  security  for 
services  to  be  rendered,  to  a  charge  in  favor  of  the  owner  of 
the  stolen  bonds.  The  eases  upon  this  head  are  very  numer- 
ous, where  there  has  been  a  misapplication  of  trust  funds  by 
trustees,  or  persons  standing  in  a  fiduciary  relation,  and  the 
money  or  property  misapplied  has  been  laid  out  in  land  or 
converted  into  other  species  of  property.  The  court  in  such 
cases  lays  hold  of  the  substituted  property  and  follows  the 
original  fund,  through  all  the  changes  it  has  undergone,  until 
the  power  of  identification  is  lost  or  the  rights  of  hona  fide 
purchasers  stop  the  pursuit,  and  holds  it  in  its  grasp  to  indem- 
nify the  innocent  victim  of  the  fraud.  And  even  in  case  of 
money,  which  is  said  to  have  no  earmark,  its  identity  will  not 
be  deemed  lost,  though  it  is  mingled  with  other  money  of  the 
wrongdoer,  if  it  can  be  shown  that  it  forms  a  part  of  the  gen- 
eral mass.  {PmneU  v.  Deffell,  4  DeG.,  M.  &  G.  372 ;  In  re 
HaUett,  13  Ch.  Div.  696  ;  Holmes  v.  Gihnan,  138  N.  Y.  369.) 
In  the  cases  of  stolen  property,  or  of  misapplication  by  a 
trustee  or  agent  of  the  funds  of  the  principal  or  cestui  que 
trusty  the  title  of  the  real  owner  of  the  property  has  been  in 
most  cases  lost,  without  his  consent,  and  the  court,  by  a  species 
of  equitable  substitution,  repairs,  as  far  afi  practicable,  the 
wrong,  and  prevents  the  wrongdoer  from  profiting  by  his 
fraud.  And,  indeed,  courts  of  law,  borrowing  the  equitable 
principle,  in  cases  of  misappropriation  by  agents,  vest  in  the 
principal  at  his  election  the  legal  title  to  a  chattel  or  security 
in  the  hands  of  the  agent,  purchased  exclusively  by  the  appli- 
cation of  the  embezzled  or  misappropriated  fund.  {Taylor  v. 
Plu77ier,  3  M.  &  S.  562.) 

It  is  at  this  point  that  the  controversy  in  the  present  case 
commences,  and  the  divergence  arises  which  has  led  to  this 
litigation.  It  is  claimed,  on  behalf  of  the  defendant,  that 
courts  of  equity  in  commercial  cases,  where  the  claim  of  the 
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plaintiff  originatee  in  a  fraud  in  the  sale  of  personal  prop- 
erty, does  not  undertake  to  follow  proceeds  in  the  liands  of 
the  wrong  doer,  but  that  the  defrauded  party  liaving  con- 
sented to  part  with  his  title,  is  remitted  exclusively  to  such 
legal  remedies  as  are  given  for  the  redress  of  the  wrong.  The 
jurisdiction  of  courts  of  equity  in  cases  of  trust  or  agency,  or 
cases  of  like  character,  it  is  insisted,  is  founded  upon  the 
ancient  jurisdiction  of  these  courts  over  trusts  and  fiduciary 
relations,  and  has  not  been  and  ought  not  to  be  extended 
beyond  these  cases.  It  is  very  true  that  trusts  and  trust  relar 
tions  are  peculiarly  cognizable  in  equity,  and  have  been  so 
cognizable  from  the  earliest  period  of  equitable  jurisprudence. 
But  it  is  to  be  said  that  these  are,  but  branches  of  the 
lai^er  jurisdiction  over  frauds,  which  equity  abhora.  and  of 
which  it  has  cognizance  admittedly  in  many  cases  notVK)n- 
nected  with  technical  trusts  or  agency.  It  cannot  be  denied 
that  the  protection  of  cestui  qn-e  trusts  against  frauds 
of  the  trustee  is  an  object  of  peculiar  solicitude  in  courts  of 
equity.  They,  in  many  cases,  are  incapable,  by  reason  of 
age,  inexperience  or  other  incapacity',  from  looking  out  for 
themselves,  and  the  court  stands  in  the  attitude  of  guardian 
of  their  interests.  But,  as  has  been  said,  a  court  of  equity 
does  not  restrict  its  remedial  processes  to  the  aid  of  the  help- 
less or  the  ignorant.  It  embraces  within  its  view  the  general 
claims  included  within  what  are  called  q%uisi  trusts,  and  inter- 
venes to  prevent  violations  of  equitable  duty  by  whomsoever 
committed  or  whoever  may  suffer  from  the  violation.  It  goes 
altogether  outside  of  trust  relations  in  many  cases  to  prevent 
fraud,  or  to  compel  a  restoration  of  property  obtained  by 
fraud.  The  exercise  of  the  jurisdiction  to  set  aside  fraudulent 
transfers  of  real  or  personal  property  made  in  fraud  of  cred- 
itors is  familiar.  And  the  jurisdiction  is  most  beneficially 
invoked  in  cases  of  private  fraud  to  rescind  transfers  of  real 
estate  procured  by  fraudulent  representations,  and  to  restore 
to  the  defrauded  vendor  the  title  of  which  he  has  been 
defrauded.  It  often  happeds  in  cases  of  transfers  of  real 
estate  procured  by  fraud  that,  before  the  action  is  brought  or 
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the  plaintiff  is  apprised  of  the  fraud,  the  fraudulent  vendee 
hag  disposed  of  the  land  in  whole  or  in  part,  or  has  created 
Uens  thereon  in  favor  of  the  honajule  purcliasers  for  value. 
In  such  cases  the  court  will  mould  the  relief  to  suit  the  cir- 
cumstances, and  will,  at  tlie  election  of  the  plaintiff,  rescind 
the  contract  and  compel  a  re-conveyance  of  the  part  of  the  land 
still  remaining  in  the  hands  of  the  vendor,  and  compel  the 
wrongdoer  to  account  for  the  proceeds  of  the  land  sold,  or 
award  compensation  in  damages.  The  court  in  many  cases 
resorts  to  the  fiction  of  a  trust,  and,  by  constructioii, 
adjudges  that  the  proceeds  in  the  hands  of  tlie  wrongdoer  are 
held  by  him  as  trustee  of  the  plaintiff.  This  was  the  exact 
nature  of  the  relief  granted  in  the  case  of  Trevelyan  v.  White 
(1  Beav.  589),  as  appears  by  the  recital  of  tlie  decree  in  the 
opinion  of  the  master  of  the  rolls,  where  part  of  the  estate  liad 
been  sold  by  the  fraudulent  vendee.  In  Cheney  v.  Gl^eason 
(117  Mass.  557)  a  bill  was  filed  by  the  defrauded  vendor  of 
real  estate  to  reach  a  mortgage  taken  by  the  vendee  on  the  land 
on  a  re-sale  by  him,  and  the  court  sustained  the  bill  and 
granted  the  relief.  In  Hammond  v.  Pennoch  (61  N.  Y.  145) 
the  court  rescinded,  at  tjie  instance  of  the  plaintiff,  a  contract 
for  the  exchange  of  real  and  personal  property,  owned  by  the 
plaintiff,  for  a  farm  of  the  defendant  in  Michigan,  which  had 
l>een  consummated  on  the  plaintiff's  part  by  a  conveyance  and 
transfer,  the  conti*act  and  conveyance  having  been  obtained 
by  the  defendant  by  fraudulent  representations;  and  the 
defendant  having,  after  the  conveyance  to  him,  contracted  to 
sell  part  of  the  land  conveyed  to  him  by  the  plaintiff,  the  court 
adapted  the  relief  to  tlie  circumstances  and  rescinded  the  con- 
veyance so  far  as  practicable,  and  adjudged  that  the  defendant 
account  for  the  proceeds  of  the  personal  property  included  in 
the  sale.  If  the  jurisdiction  exercised  by  courts  of  equity  in 
respect  to  undoing  fraudulent  conveyances  of  real  estate  and 
following  the  proceeds  in  the  hands  of  the  fraudulent  grantee, 
appertains  in  like  manner  and  degree  to  sales  of  personalty,  it 
would  seem  that  the  plaintiff  in  the  present  case  was  entitled 
to  relief. 
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The  fact  that  before  the  action  was  brought,  Burk halter 
&  "Co.  had  made  a  general  assignment  for  the  benefit  of 
creditors  to  the  defendant  is  no  obstacle  to  the  relief,  if, 
except  for  the  assignment,  the  court  would  have  interposed, 
on  the  prayer  of  the  plaintiff,  its  preventive  and  other  reme- 
dies, to  have  enabled  the  plaintiff  to  reach  the  unpaid  claims 
against  the  sub- vendees.  As  assignee  for  creditors  he  is  not  a 
purchaser  for  value,  and  stands  in  no  other  or  better  position 
than  his  assignor  as  respects  a  remedy  to  reach  the  proceeds 
of  the  sales.  (Goodwin  v.  Wertheimerj  99  N.  Y.  149; 
Bfumard  v.  Campbell^  58  id.  76;  Raixiliffe  v.  San^ston^ 
18  Md.  383 ;  Bussing  v.  Biee^  2  Cush.  48.)  It  is  claimed 
that  the  general  creditors  of  the  firm  will  be  prejudiced 
if  the  plaintiff  is  allowed  to  prevail,  and  that  he  will 
thereby  acquire  a  preference  over  the  other  creditors  of  the 
insolvent  firm.  But  general  creditors  have  no  equity  or  right 
to  have  appropriated  to  the  payment  of  their  debts  the  prop- 
erty of  the  plaintiff,  or  property  to  which  it  is  equitably  enti- 
tled as  between  it  and  Burkhalter  &  Co.  They,  so  far  as 
appears,  advanced  nothing  and  gave  no  credit  on  the  faith 
of  the  firm's  possession  of  the  sugars,  assuming  that  that 
element  would  have  had  any  bearing  on  the  case.  If  the 
sugars  had  existed  in  specie  in  the  hands  of  the  assignee 
it  cannot  be  doubted  that  the  plaintiff  on  rescinding  the 
sale  would  have  been  entitled  to  retake  them,  and  the  gen- 
eral creditors  are  in  no  worse  position,  if  the  plaintiff  is 
awarded  the  proceeds,  than  they  would  have  been  if  the  sugars 
had  remained  unsold. 

Much  was  said  on  the  argument  upon  the  difference 
between  a  trespasser  taking  and  disposing  of  the  property 
of  another  and  the  case  of  a  sale  of  personal  property  to 
a  vendee  induced  by  fraud.  It  is  the  law  of  this  state,  as 
in  England,  that  title  passes  on  such  a  sale  to  the  fraud- 
ulent vendee,  notwitlistanding  that  the  crime  of  false  pre- 
tenses is  included  in  the  statute  definition  of  a  felony,  but 
which  was  not  such  at  common  law.  {Barnard  v.  CampbeU^ 
supra;  Wise  v.  Grant,  140  N.  Y.  693;  Benj.  on  Sales  [6th 
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ed.],  §  433;  Fassett  v.  Smith,  23  K  Y.  252;  Benedict  v. 
Willdams,  48  Hun,  124.)  But  a  purchase  procured  by  fraud 
is  in  no  sense,  as  between  the  vendor  and  vendee,  rightful. 
It  was  wrongful,  and  while  a  transfer  so  induced  vests  a  right 
of  property  in  the  vendee  until  the  sale  is  rescinded,  the  means 
and  act  by  which  it  was  procured  was  a  violation  of  both  a 
legal  and  moral  duty.  But  the  rule  is  that  a  sale  of  per- 
sonal property  induced  by  fraud  is  not  void,  but  is  only 
voidable  on  the  part  of  the  party  defrauded.  "  This  does  not 
mean  that  the  contract  is  void  until  ratified ;  it  means  that  the 
contract  is  valid  until  rescinded."  "When  a  contract  of  sale 
infected  by  fraud  of  the  vendee  is  consummated  and  the 
property  delivered,  the-  vendor  on  discovering  the  fraud  may 
pursue  one  of  several  courses.  He  may  affirm  the  contifl,ct, 
and  an  omission  to  disaffirm  within  a  reasonable  time  after 
notice  of  the  fraud  will  be  deemlsd  a  ratification.  He  may 
elect  to  rescind  it,  and  thereby  his  title  to  the  property  is 
reinstated  as  against  the  purchaser  and  all  persons  deriving 
title  from  him,  not  being  bona  fide  purchasers  for  value,  and 
a  purchaser  is  not  such  who  takes  the  property  for  an  ante- 
cedent debt  or  who  purchased  the  property  on  credit  and  haa 
not  paid  the  purchase  money  or  been  placed  in  a  position 
where  payment  to  a  transferee  of  the  claim  cannot  be  resisted. 
{Barnard  v.  Campbell^  av/pra;  Dow8  v.  Kidder y  84  N.  Y* 
121 ;  Matson  v.  Melchor^  42  Mich.  477 ;  1  Benj.  on  Sales,, 
p.  570,  note.)  Upon  rescission  the  vendor  may  follow  and 
re-take  the  property  wherever  he  can  find  it,  except  in  the 
case  mentioned,  or  he  may  sue  for  conversion. 

When  these  legal  remedies  are  available  and  adequate^ 
clearly  there  is  no  ground  for  going  to  a  court  of  equity. 
The  legal  remedies  in  such  case  are  and  ought  to  be  held 
exclusive.  But  in  a  case  like  the  present,  where  there  ia 
no  adequate  legal  remedy,  either  on  the  contract  of  sale 
or  for  the  recovery  of  the  property  in  specie,  or  by  an 
action  of  tort,  is  the  power  of  a  court  of  equity  so  fettered 
that  where  it  is  shown  that  the  property  has  been  con- 
verted by  the  vendee  and  the  proceeds,  in  the  form  of  noteSi 
SioKELs — Vol.  C.        71 
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or  credits,  are  identified  beyond  question  in  his  hands,  or  in 
possession  of  his  voluntary  assignee,  it  cannot  impound  such 
proceeds  for  the  benefit  of  the  defrauded  vendor  ?  The  only 
reason  urged  in  denial  of  this  power,  which  to  our  minds  has 
any  force,  is  based  on  the  assumption  that  it  would  be  con- 
trary to  public  policy  to  admit  such  an  equitpHe  principle 
into  commercial  transactions.  But  with  the  two  limitations 
adverted  to,  and  which  ought  strictly  to  be  observed,  (1)  that 
it  must  appear  that  the  plaintiff  has  no  adequate  remedy  at 
law,  either  in  consequence  of  insolvency,  the  dispersion  of  the 
property  or  other  cause,  and  (2)  that  nothing  will  be  adjudged 
as  proceeds  except  what  can  be  specifically  identified  as  such, 
business  interests  will  have  adequate  protection.  Indeed,  the 
disturbance  would  be  much  less  than  is  now  permitted  in  fol- 
lowing the  property  from  hand  to  hand  until  a  bona  Jlde  pur- 
chaser is  found.  * 

The  case  of  Small  v.  Attwood  (Younge,  507)  is  a  very 
instructive  case,  which  involved  a  large  amount,  was  argued 
by  eminent  counsel  and  received  great  consideration.  It 
supports,  we  think,  the  equitable  jurisdiction  invoked  in  the 
present  case.  It  was  an  action  by  the  purchaser  to  rescind  a 
contract  for  the  sale  of  mines  and  mining  property  induced  by 
fraudulent  representations,  and  to  recover  the  purchase  money 
paid  to  the  amount  of  about  £200,000.  The  court  found  the 
fraud  and  rescinded  the  contract,  and  made  a  decree  for  an 
accounting.  On  a  supplemental  bill  being  filed,  showing  that 
the  purchase  money  paid  had  been  invested  by  the  seller  in 
public  securities  in  his  name,  which  he  afterwards  caused  to 
be  put  in  the  name  of  his  mother,  and  that  the  purchaser  had 
no  other  means  adequate  to  re-pay  the  purchase  money,  the 
chancellor,  on  an  application  for  an  injunction  restraining  the 
transfer  of  the  securities,  held  that  the  money  paid  could  be 
followed  into  the  stock  purchased,  and  granted  the  injunction. 
The  case  In  re  Cavin  v.  Gleaaoii  (105  N.  Y.  256)  was  an 
attempt  to  fasten  upon  the  estate  of  an  insolvent  a  preferential 
lien  for  money  put  into  his  hands  by  the  plaintiff  for  the  pur- 
chase of  a  mortgage  for  her,  and  which  he  applied,  without 
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authority,  to  tlie  payment  of  his  debts  before  tlie  assignment, 
with  the  exception  of  a  small  sum  ($30.00),  which  went  into 
the  hands  of  the  assignee.  The  court  held  that  the  money, 
which  the  insolvent  had  used  to  pay  debts  prior  to  the  assign- 
ment, was  not  a  preferred  debt,  but  sustained  her  right  to  bo 
paid  the  small  sum  which  the  assignee  received  belonging  to 
the  trust.  This  case  points  the  distinction.  The  character 
of  th^  debt  gave  it  no  priority.  The  fund  had  been  dis- 
sipated and  could  not  be  traced  among  the  assigned  assets. 
There  was  no  equitable  ground  of  preference  except  for  the 
small  sum  mentioned. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  judg- 
ment on  the  report  of  the  referee  was  correct,  and  the  order 
granting  a  new  trial  should,  therefore,  be  reversed  and  the 
judgment  on  the  report  of  the  referee  afltoned,  with  costs. 

All  concur. 

Judgment  accordingly. 


DiNA  SuLz,  as  Administratrix,  etc.,  Respondent,  v.  Mutual 
Reserve  Fund  Life  Association,  Appellant. 

Where  administrators  of  the  estate  of  a  deceased  person  have  been 
duly  appointed  in  this  and  also  in  another  state  where  the  decedent 
died,  and  the  foreign  administrator  has  first  duly  commenced  an 
action  upon  a  policy  of  insu];ance  upon  the  life  of  the  decedent  found 
in  the  latter  state  at  such  death,  by  the  service  of  process  on  an  agent 
of  the  company  appointed  for  that  purpose,  as  prescribed  by  the  laws 
of  that  state,  a  second  action  upon  the  policy  is  not  maintainable  in 
the  courts  of  this  state  by  the  administrator  here. 

In  such  a  case  the  principle  of  comity  between  the  states  requires  a  refusal 
upon  the  part  of  the  courts  of  this  state  to  entertain  jurisdiction. 

The  words  "legal  representatives"  ordinarily  mean  executors  or  adminis- 
trators, and  that  meaning  will  be  given  them  in  any  instance  unless 
there  be  facts  existing  showing  that  the  words  were  not  used  in  their 
ordinary  sense. 

It  aeems,  the  mere  fact  that  a  policy  of  life  insurance  issued  by  a  company 
residing  in  this  state  was  found  on  the  person  of  one  dying  in  another 
state,  but  who,  at  the  time  of  his  death,  was  a  resident  of  this  state,  will 
not  preclude  the  maintenance  of  an  action  in  the  courts  of  this  state 
upon  the  policy  by  an  administrator  appointed  here. 


S^4  SuLz  V.  M.  R.  F.  L.  Association.  [Apxfli 

Statement  of  case.  [Vol.  146. 

Defendant  issued  " a  certificate  of  membership  or  policy  of  insurance"  to 
8.,  payable  to  his  "legal  representatives"  at  the  home  office  of  the  com- 
pany in  the  city  of  New  York.  In  the  application  for  membership  and 
for  a  policy,  in  answer  to  the  requirement  to  state  the  name  of  the  bene- 
ficiary, the  answer  was  "My  estate."  At  the  time  of  the  issuing  of  the 
I)olicy  8.  was  in  California.  He  sent  the  policy  to  his  wife,  the  plain- 
tiff here,  at  their  residence  in  Brooklyn.  8.  thereafter  returned  to 
Brooklyn  and  then  went  to  the  state  of  Washington,  taking  the  policy 
with  him  and  leaving  his  wife  in  Brooklyn.  8.  notified  defendant  that 
he  intended  to  make  that  state  his  home;  he  died  there,  having  the 
policy  in  his  possession.  Letters  of  administration  were  issued  to  his 
widow  in  this  state.  She  signed  a  written  renunciation  of  her  right  to 
take  out  letters  in  Washington,  and  thereupon  an  administrator  was 
appointed  in  that  state,  who  commenced  an  action  upon  the  policy  by- 
service  of  process  upon  an  agent  of  the  company,  designated  by  it,  resid- 
ing in  that  state  and  duly  authorized  under  its  laws  to  receive  such  serv- 
ice. Thereafter  this  action  was  commenced  by  plaintiff  as  administra- 
trix. Held,  that  the  courts  of  this  state  ought  not  to  take  jurisdiction  of 
the  action. 

By  defendant's  by-laws  its  object  is  stated  to  be  "to  promote  the  well- 
being  of  all  its  members  and  to  furnish  substantial  aid  to  their  families 
or  assigns"  in  the  event  of  a  member's  death.  8.  left  no  children. 
Held,  that  plaintiff  was  not  entitled  to  maintain  the  action  in  her  own 
right  irrespective  of  her  character  as  administratrix;  that  to  the  words 
"legal  representatives  "  must  be  given  the  ordinary  meaning. 

Bishop  V.  Grand  Lodge  (112  N.  Y.  627),  distinguished. 

(Argued  ]SIarch  21,  1895;  decided  April  16,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  11,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Haphad  J.  Moses  and  jP!  A.  Bumham  for  appellant. 
The  widow  had  no  title  as  widow  under  the  policy  in  suit, 
and  could  not  as  widow  retain  a  judgment  granted  her  as 
administratrix.  {Drake  v.  Petty  3  Edw.  Ch.  251 ;  TiUmofin 
V.  DwviSy  95  N.  Y.  25 ;  Code  Civ.  Pro.  §  1814 ;  Sheldon  v. 
Soy,  11  How.  Pr.  11.)    The  Washington  administrator  hav- 
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ing  possession  of  the  written  instrument  evidencing  the  obli- 
gation and  having  first  commenced  suit,  has  a  superior  title  to 
the  plaintiff  in  this  action.  {Holyoke  v.  J7.  M,  Z.  Ins,  Co.^ 
32  Hun,  75 ;  84  N.  T.  698 ;  Morrison  v.  M,  L.  Ins,  Co,,  57 
Hun,  97 ;  Atty.-Gen,  v.  Bowens,  4  M.  ife  W.  171 ;  Merrill 
V.  JSF.  E,  L,  Ins,  Co.,  103  Mass.  245.)  The  defendant  only 
received  as  a  member  Charles  H.  Sulz,  of  San  Francisco, 
state  of  California.  No  recovery  can  be  had  for  any  other 
Sulz.  (Code  Civ.  Pro.  §§  2476,  2478 ;  In  re  Miller,  5  Dem. 
382.)  The  omission  to  state  the  name  of  W.  J.  Brunner  as 
attending  physician  within  the  past  five  years,  coupled  with 
the  serious  character  of  the  illness  for  which  he  was  treated, 
made  "No,"  an  untrue  answer  to  question  17  —  "Have  any 
facts  regarding  your  past  health  or  present  condition  been  omit- 
ted ? "  —  and  consequently  avoided  the  policy,  as  the  agree- 
ment was  made  part  of  the  policy  and  warranted  the  answers 
to  be  full,  complete  and  true.  {Juries  v.  Z.  Ins,  Co,,  22 
Wall.  47 ;  JE,  L,  Ins,  Co,  v.  France,  91  U.  S.  510 ;  DwigJU 
V.  G,  L,  Ins,  Co.,  103  N.  Y.  341 ;  Bipley  v.  ^,  F,  Ins,  Co,, 
30  id.  136,  162 ;  Foot  v,  jE,  L,  Ins,  Co.,  61  id.  571 ;  Baker 
V.  II,  L,  Ins.  Co,,  64  id.  648 ;  Barteau  v.  P.  Z.  Ins,  Co.,  67 
id.  595 ;  Graham  v.  F,  Ins,  Co,,  87  id.  69,  74.) 

Charles  J.  Patterson  for  respondent.  The  widow  is  sole 
beneficiary.  She  can  take  the  benefit  money  as  administratrix 
in  trust  for  herself.  The  defendant  owed  no  debt  to  the 
deceased  member  upon  his  death,  nor  to  his  estate ;  only  to 
the  beneficiary.  {Griswold  v.  Sawyer,  125  N.  Y.  411 ;  Laws 
of  1883,  chap.  175,  §  19;  Greeno  v.  Greene,  23  Hun,  478; 
Senior  \.  Aihernan,  2  Redf.  302.)  In  a  mutual  benefit  society 
the  presence  or  absence  of  a  certificate  of  raemljership  is 
immaterial,  the  by-laws  fixing  the  rights  of  membership. 
{Sanger  v.  Bothschild,  50  Hun,  157 ;  Gnstoold  v.  Sawyer,  125 
N.  Y.  411 ;  In  re  E.  R.  F.  L.  Asmi,,  131  id.  354  ;  Wilkins  v. 
EUett,  9  Wall.  740;  Atty.-Gen.  v.  Bowens,  4  M.  &  W.  171, 
191 ;  Slocum  v.  Sanford,  2  Conn.  533  ;  Owen  v.  Miller,  10 
Ohio,  136 ;  Pinney  v.  McGregor,  102  Mass.  190 ;    Wyinan  v. 
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EaUtead,  109  U.  S.  654;  WiUiams  v.  WUliame,  130  N.  Y. 
198.)  The  deceased  member  could  reside  in  another  state 
and  be  domiciled  in  this  state.  ( U,  S.  Co.  v.  Hersse^  79  N. 
T.  461 ;  Bolton  v.  Schi'iefoer^  135  id.  65.)  Where  there  is  no 
answer  there  is  no  breach.  Nor  is  there  any  breach  of  war- 
ranty as  to  health.  {Dillehar  v.  //.  Z.  Ins.  Co.^  69  N.  Y. 
262  ;  Cushraan  v.  Ins,  Co,y  70  id.  76 ;  Boos  v.  N,  M.  L.  Ins. 
Co,,  64  id.  241 ;  Armour  v.  F.  F,  Ins,  Co.,  90  id.  456 ; 
Dwight  V.  G.  L.  Ins.  Co.,  103  id.  346.)  The  appointment  of 
an  agent  by  defendant  to  receive  legal  process  in  a  foreign 
state  does  not  change  the  domicile  of  the  corporation  so  as  to 
make  a  debt  owing  by  the  company  to  a  resident  of  New 
York  an  indebtedness  in  such  foreign  state,  the  plaintiflE  not 
having  appeared  nor  being  served  in  the  foreign  state. 
{Douglass  v.  P.  Ins.  Co.,  138  K  Y.  209.) 

Peokham,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  in  favor  of  the  plaintiff  for  the  amount  of  a  certain 
policy  of  insurance  for  $3,000  issued  by  the  defendant,  an 
insurance  company  organized  under  chapter  175  of  the  Laws 
of  1883.  The  policy  of  insurance  or  certificate  of  member- 
ship, as  it  is  sometimes  called,  was  issued  by  the  defendant 
association  January  20,  1891,  to  Charles  H.  Sulz,  payable  to 
his  "  legal  representatives,"  at  the  home  office  of  the  company, 
in  the  city  of  New  York,  within  ninety  days,  after  satisfactory 
evidence  of  the  death  of  the  insured  party.  The  application 
for  membership  and  for  a  policy  of  insurance  in  the  corporation 
defendant  was  made  by  the  insured,  Charles  H.  Suk,  in 
December,  1890.  In  such  application,  in  answer  to  the  require- 
ment to  state  the  name  of  the  beneficiary  in  full,  he  answered 
"  my  estate."  Mr.  Sulz,  at  the  time  of  the  issuing  of  the 
policy  to  him  (Jan.  20, 1891),  was  at  San  Francisco  in  California, 
and,  upon  its  receipt,  he  sent  it  to  his  wife  at  their  residence 
in  the  city  of  Brooklyn,  to  which  city  he  soon  returned,  and 
it  remained  in  the  possession  of  the  wife  for  about  six  months, 
when,  on  the  removal  of  the  famil}'^  (the  husband  and  wife) 
from  one  house  to  another  in  the  city  of  Brooklyn,  the  wife 
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packed  it  in  a  trunk,  which  was  taken  by  the  deceased  when 
he  started  on  his  journey  to  Tacoma  in  the  state  of  Washing- 
ton. When  the  deceased  went  to  Tacoma  in  1891  he  left  his 
wife  at  his  old  home  in  the  city  of  Brooklyn.  In  August, 
1891,  he  wrote  from  the  city  of  Tacoma  to  the  home  office  of 
the  defendant  in  the  city  of  New  York  notifying  them  that 
he  had  made  Tacoma,  Wasliington,  his  home  for  the  future, 
having  gone  into  the  manufacture  of  soaps  and  chemicals  there, 
and  he  asked  them  to  forward  assessments  to  him  at  Tacoma, 
or  to  notify  liim  who  their  agent  was  there,  to  whom  he  might 
make  further  payments.  In  January,  1892,  Mr.  Sulz  died  at 
Tacoma,  having  at  the  time  this  policy  or  certificate  in  Ixis 
possession.  At  the  time  of  liis  death  his  wife  was  still  resid- 
ing in  Brooklyn.  Letters  of  administration  were  applied  for 
by  his  widow  to  the  surrogate  of  Kings  county  and  were 
granted,  and  she  duly  qualified  and  entered  upon  the  dis- 
charge of  her  duties  as  administratrix.  A  few  days  after  the 
granting  of  such  letters  she  signed  a  written  renunciation  of 
her  right  to  take  out  letters  as  administratrix  in  Tacoma  and 
forwarded  it  to  the  former  attorneys  of  her  husband  at  that 
place,  and  thereupon  one  E.  P.  Thomas  was  appointed 
administrator  of  the  estate  of  her  husband  by  the  proper  court 
in  the  state  of  Washington.  Mr.  Thomas  at  once  commenced 
an  action  in  that  state  to  recover  upon  the  policy  of  insurance 
which  he  had  taken  possession  of  as  part  of  the  effects  of  the 
deceased,  and  such  suit  was  commenced  by  the  service  of 
process  upon  an  agent  of  tlie  defendant  residing  in  the  state 
of  Washington  and  duly  authorized  under  the  laws  of  that 
state,  and  by  the  designation  of  the  defendant  corporation  to 
receive  such  service  on  its  behalf.  Within  a  few  days  subse- 
quent to  the  commencement  of  that  action  the  plaintiff  herein 
commenced  this  action  as  administratrix  of  the  estate  of  her 
deceased  husband  in  the  Supreme  Court  of  this  state  to  recover 
the  amount  due  under  such  policy  of  insurance.  The  defend- 
ant set  up  a  defense  to  this  action  based  upon  an  alleged 
breach  of  warranty  by  the  insured  in  making  false  answers  to 
certain  questions  contained  in  the  application  for  insurance 
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fiigned  bj  him.  It  also  set  up  the  above  facts  in  relation  to 
the  insurance  policy  and  the  pendency  of  the  action  against  it 
in  the  Superior  Court  of  the  state  of  Washington,  and  claimed 
that  the  plaintiff  herein  had  no  right  to  maintain  this  action 
because  of  these  facts.  The  case  was  tried  at  Circuit,  and  the 
facts  relating  to  the  alleged  breach  of  warranty  submitted  to 
a  jury,  and  upon  the  whole  case  the  jury  found  a  verdict  for 
the  plaintiff,  and  the  question  is  whether  the  judgment  entered 
upon  that  verdict  shall  stand. 

We  will  assume  that  the  letters  of  tulministration  granted 
to  the  plaintiff  by  the  surrogate  of  Kings  county  are  conclu- 
sive in  regard  to  the  status  of  the  plaintiff  as  being  the 
administratrix  duly  appointed  upon  the  estate  of  her  deceased 
husband,  and  the  only  question  remaining  is  whether  as 
such  administratrix  and  upon  the  facts  in  this  case  she  can 
maintain  this  action.  We  are  of  the  opinion  that  the  courts 
of  this  state  ought  not  to  take  jurisdiction  of  this  action.  The 
defendant  issued  what  it  terms  in  the  blank  application  pro- 
vided by  it  a  "  certificate  of  membership  or  policy  of  insur- 
ance," by  which  certificate  or  policy  it  insured  the  life  of  Mr. 
Sulz  for  $3,000  for  the  benefit  of  his  "  legal  representatives,'' 
those  words  being  used  in  the  instrument  instead  of  the  words 
"  my  estate,"  as  used  by  the  insured  himself  in  his  application 
for  the  insurance.  The  constitution  and  by-laws  of  the  com- 
pany and  the  certificate  or  insurance  policy  itself  must  all  be 
looked  at  for  the  purpose  of  discovering  what  was  the  contract 
entered  into  by  the  parties.  {In  re  Equitahh  Reserve^  etc,, 
Assn.y  131  N.  Y.  354-368.)  In  some  companies,  possibly  in 
this,  a  person  might  become  a  member  thereof,  and  his  family 
or  any  other  named  beneficiary  be  entitled  to  receive  the 
benefit  of  such  membership  upon  his  death,  as  provided  for  in 
the  constitution  or  by-laws,  even  where  no  certificates  of 
membership  or  policy  of  insurance  had  been  issued;  but 
where  such  a  paper  has  been  issued  by  the  company  and  deliv- 
ered to  and  accepted  by  the  insured  person,  it  must  be  read  in 
connection  with  such  constitution  and  by-laws  for  the  purpose 
of  determining  what  the  contract  was  wliich  existed  between  the 
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parties  at  the  time  of  the  death  of  the*  insured.  The  policy 
in  this  case  was  in  the  possession  of  the  deceased  at  the  time 
of  his  death  in  the  state  of  "Washington,  and  I  do  not  think 
that  it  differs  materially  from  any  other  policy  of  insurance  so 
far  as  this  question  is  concerned.  Havhig  been  issued  it  has 
become  a  material  part  of  the  contract  between  the  parties 
to  it. 

The  case  of  Holyoke  v.  Union  Mutual  Life  Ins,  Co,  (22 
Hun,  75)  is  cited  by  defendant  and  is  somewhat  in  point.  In 
that  case  the  plaintiff,  as  executrix  of  George  E.  Holyoke^ 
brought  an  action  in  this  state  against  the  insurance  com- 
pany (a  New  York  corporation)  for  the  purpose  of  recover- 
ing the  amount  of  a  paid-up  policy  issued  upon  the  life  of 
one  Alfred  S.  Perkins,  a  resident  of  the  state  of  Maine, 
and  by  ^  him  assigned  to  Holyoke.  The  plaintiffs  testa- 
tor died  in  Brooklyn,  K.  Y.,  May  7,  1875,  where  he 
had  continuously  resided  for  sixteen  years  prior  to  his 
death  and  he  left  a  will  by  which  he  bequeathed  and  devised 
his  whole  property  to  his  wife,  the  plaintiff,  which  will  was 
duly  admitted  to  probate  in  Kings  county,  and  on  June  8, 
1875,  letters  of  administration  were  issued  to  the  plaintiff. 
After  the  death  of  Mr.  Holyoke  the  assignment  was  found 
among  his  effects  at  his  office  in  the  city  of  New  York  and 
was  delivered  to  the  plaintiff,  and  had  been  in  her  possession 
up  to  the  commencement  of  the  action.  On  October  8,  1878, 
Alfred  S.  Perkins,  the  insured  person,  died  and  the  plaintiff 
immediately  gave  proper  proofs  of  his  death  and  otherwise 
duly  performed  all  the  conditions  required  of  her  by  the  policy 
and  demanded  its  payment.  The  defense  interposed  was  that 
the  assignment  in  question  was  a  collateral  assignment  only  to 
secure  Perkins'  indebtedness  to  Holyoke  and  that  the  amount 
due  the  latter  had  been  paid  and  that  lettei's  of  administration 
with  the  will  annexed  upon  the  estate  of  Holyoke  had  been 
issued  to  one  Percival  Bonney  by  the  Probate  Court  of  Cum- 
berland county,  Maine,  and  that  the  policy  of  insurance  was 
in  the  state  of  Maine  at  the  time  of  Holyoke's  death,  and  had 
been  by  Bonney  assigned  to  and  was  then  held  and  owned  by 
SiCKELS — ^YoL.  C.  72 
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another  person  residing  in  the  state  of  Maine.  The  court 
held  that  at  the  time  of  the  death  of  George  Holyoke  the 
legal  title  to  the  policy  in  controversy  was  vested  in  him ;  that 
he  held  a  written  assignment  of  the  policy,  and  that  in  contem- 
plation of  law  it  was,  in  his  possession.  The  policy  was,  how- 
ever, as  matter  of  fact  in  the  state  of  Maine  when  the  testator 
died  and  was  taken  possession  of  by  the  administrator  of  his 
goods,  etc.,  with  the  will  annexed,  who  had  been  appointed 
by  tlie  Probate  Court  in  the  latter  state.  The  court  said  it 
was  immaterial  wliether  the  assignment  to  Holyoke  by  Per- 
kins was  as  collateral  security  for  the  debt  due  from  the  latter 
to  Holyoke  or  whether  it  was  an  absolute  one.  If  collateral, 
the  debt  was  due  from  Perkins  himself,  and  he  being  a  resi- 
dent of  Maine,  no  one  could  enforce  payment  of  the  debt  in 
the  courts  of  Maine,  or  release  or  control  the  same  save  an 
administrator  appointed  in  that  state,  and  that  if  the  assign- 
ment were  absolute  the  policy  of  insurance  is  the  thing 
which  formed  a  part  of  the  property  of  the  testator;  that 
the  assignment  was  only  a  muniment  of  title  to  that 
property  and  must  follow  the  thing  assigned.  It  was  stated 
that  if  the  testator  had  left  a  chattel  in  Maine  which 
remained  in  that  state  until  after  his  death,  it  was  clear  that 
the  chattel  would  belong  to  the  administrator  in  Maine  as 
against  the  administrator  in  New  York,  although  the  bill  of 
sale  transferring  the  chattel  to  the  testator  was  found  among 
his  papers  in  New  York,  because  administration  of  the  prop- 
erty of  the  deceased  person  can  be  had  only  in  the  jurisdic- 
tion where  the  property  is  found  after  the  death  of  such 
person  and  the  fact  that  the  property  in  controversy  is  a  chose 
in  action  makes  no  difference  in  the  rule  of  law  on  this  sub- 
ject. Upon  appeal  to  this  court  the  decision  of  the  General 
Term  was  affirmed  upon  the  opinion  delivered  by  the  court 
below  (84  N.  Y.  648).  There  are  some  expressions  in  the 
opinion  delivered  in  the  Supreme  Court  in  this  Holyoke  case 
which  we  might  doubt  the  correctness  of.  While  the  decision 
itself  upon  the  facts  appearing  in  the  report  was  proper,  we 
do  not  think  that  the  mere  fact  that  a  policy  of  insurance  is 
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found  on  the  person  of  an  individual  dying  in  another  state, 
but  who  was  a  resident  of  this  state  at  the  time  of  his  death, 
would  preclude  the  maintenance  of  an  action  by  an  adminis- 
trator appointed  here  upon  the  policy  in  the  courts  of  this 
state  against  a  company  residing  here,  altliough  the  policy 
remained  in  the  other  state.  A  simple  contract  debt  (and 
such  is  a  policy  of  insurance)  is  assets  where  the  debtor 
resides,  even  though  evidenced  by  a  written  instrument. 
( Wyman  v.  IlaUteady  109  U.  S.  654 ;  Insurance  Co.  v. 
Woodworth,  111  id.  138 ;  Chapman  v.  Fish^  6  Hill,  554.) 

The  case  of  Morrison^  Public  Administrator^  v.  Mutual 
Life  Ins.  Co.  (57  Hun,  97)  is  something  like  the  IlolyoJce 
case,  and  it  was  held  by  the  General  Term,  first  department, 
that  the  administrator  in  New  York  could  not  enforce  the 
payment  of  a  policy  of  insurance  issued  by  a  company  incor- 
porated in  this  state  to  a  resident  of  the  state  of  Maine,  where 
the  policy  had  never  thereafter  been  within  the  state  of  New 
York,  even  though  the  principal  ofiice  of  the  company  was  in 
the  city  of  New  York.  It  was  stated  that  the  policy  in  ques- 
tion not  having  been  in  the  state  could  not  under  the  princi- 
ple of  the  Holyohe  case  form  any  part  of  the  assets  of  the 
deceased  to  which  the  plaintiff,  an  administrator  appointed  in 
the  city  of  New  York,  acquired  title.  That  case  does  not 
seem  to  have  been  brought  to  this  court. 

The  facts  in  the  case  of  New  England  Life  Inewr- 
cmoe  Company  v.  Woodworth  (cited  supra)  are  as  fol- 
lows: The  husband  of  the  insured  commenced  an  action 
against  the  insurance  company  in  the  state  of  Illinois, 
although  the  party  insured  (his  wife)  died  in  the  state 
of  New  York,  and  the  insurance  company  was  organized 
under  the  laws  of  the  state  of  Massachusetts,  and  it  was 
only  after  the  death  of  the  wife  that  the  husband  came 
into  Illinois  having  the  insurance  policy  in  his  posses- 
sion. The  United  States  Supreme  Court  held  that  a  company 
may  be  regarded  as  present  in  and  an-  inhabitant  of  the  state 
where  it  has  an  agent  upon  whom,  pursuant  to  the  laws  of 
that  state,  process  may  be  served,  and  that  an  administrator 
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is  duly  appointed  in  such  state  when  the  policy  is  brought 
within  the  state  prior  to  such  appointment,  although  the  per- 
son insureadied  outside  the  limits  of  the  state  and  not  a  citi* 
zen  thereof.  As  the  company  is  to  be  regarded  as  an  inhabit- 
ant of  the  state  where  its  agent  is  thus  served  with  process, 
the  court  held  that  the  principle  that  a  simple  contract  debt 
followed  the  person  of  the  debtor  was  not  invaded,  because 
the  debtor  was  present  in  the  state  of  Illinois  when  the  suit 
was  commenced  by  the  husband  as  his  wife's  administrator, 
being  at  the  same  time  the  beneficiary  under  the  policy. 
Under  such  facts  the  policy  was  assets  in  the  state  where  it 
was  when  the  administrator  was  appointed. 

In  this  case  the  fact  is  the  same ;  that  is,  the  state  of  Wash- 
ington had  enacted  a  law  providing  for  the  designation  of  an 
agent  by  a  foreign  company,  upon  whom  process  could  be 
served  for  it,  and  the  company  had  duly  appointed  such  an 
agent,  and  process  was  properly  served  upon  him  in  the  action 
by  the  Washington  administrator  upon  the  insurance  policy 
in  question. 

Within  the  above  case  in  the  federal  court  the  person  of 
the  debtor  in  this  case  was  within  the  state  of  Washington, 
and  the  debt  could  be  collected  there  as  well  as  here.  It  is  a 
case,  therefore,  of  a  concurrent  jurisdiction,  so  far  as  the  gen- 
eral facts  go,  and  in  such  case  the  situs  of  the  policy,  the  death 
of  the  insured  in  Washington  and  the  issuing  of  letters  of 
administration  in  that  state  and  the  prior  commencement  of 
the  Washington  action  are  material  facts.  In  this  case  we  do 
not  assert  that  the  courts  of  this  state  might  not  have  had  jur- 
isdiction to  entertain  this  action,  even  though  the  policy  were 
in  the  state  of  Washington,  provided  the  courts  of  that  state 
had  not  appointed  an  administrator,  and  the  administrator 
thus  appointed  had  not  commenced  an  action  on  the  policy 
prior  to  the  action  in  this  state.  On  the  contrary,  we  are 
inclined  to  the  opinion  that  jurisdiction  of  this  action  would 
in  such  event  be  entertained  by  the  courts  here.  But  in  the 
case  of  administrators  dniy  appointed  in  each  state,  when  the 
foreign   administrator  first   duly   commences  an  action   by 
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the  service  of  process  upon  an  agent  of  the  company  to 
recover  on  the  policy,  and  the  policy  is  found  in  the  foreign 
state  at  the  death  of  the  assured  in  that  state,  we  think  the 
courts  of  the  foreign  state  have  obtained  jurisdiction,  and, 
therefore,  could  give  a  full  and  complete  discharge  to  the  com- 
pany if  it  paid  upon  a  judgment  obtained  in  such  action,  and 
we  ought  not  to  permit  a  second  action  in  the  courts  of  this 
state  upon  the  same  policy.  In  such  a  case  as  this  we  think 
that  the  principle  of  comity  between  the  states  calls  for  the 
refusal  on  the  part  of  the  courts  of  this  state  to  entertain 
jurisdiction. 

It  is  claimed,  however,  that  the  plaintiff  might  recover  in 
this  action  under  another  aspect  and  in  her  own  right,  irre- 
spective of  her  character  of  administratrix.  It  is  said  that 
the  policy  is  by  its  terms  payable  to  the  legal  representatives 
of  the  insured.  Attention  is  then  called  to  the  by-laws  of  the 
defendant,  which  state  its  object  to  be  "  to  promote  the  well- 
being  of  all  its  membens  and  to  furnish  substantial  aid  to  their 
families  or  assigns  in  the  event  of  a  member's  death."  This, 
it  is  said,  means  the  immediate  families,  or,  in  other  words,  the 
dependents  of  the  members,  and  not  remote  relatives  and 
immediate  relatives  and  dependents  indiscriminately,  and  that 
this  provision,  coupled  with  the  proof  of  the  dependence  of 
the  plalntifE  upon  her  husband  and  that  they  had  no  children, 
makes  the  true  construction  of  the  policy  to  be  that  the 
amount  due  upon  it  belongs  not  to  the  general  estate  of  the 
deceased,  but  to  his  widow.  {Oriswold  v.  Sawyer^  125  N. 
T.  411 ;  Bisluyp  v.  Grand  Lodge,  112  id.  627,  636.)  We  do 
not  think  that  this  argument  should  prevail.  Giving  due 
consideration  to  the  by-laws  above  quoted,  the  words  "  legal 
representatives"  must  still  have  their  ordinary  meaning. 
The  by-law  provides  not  only  for  the  well-being  of  its 
members  and  for  the  furnishing  of  substantial  aid  to  their 
families,  but  it  adds  the  words  '^  or  assigns,"  showing  that 
the  company  is  not  restricted  in  its  objects  to  the  imme- 
diate families  of  its  members,  but  the  members  are  themselves 
at  liberty    to   designate   another  than   a  member  of  their 
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family  as  the  beneficiary.  As  the  members  are  not  in  any 
way  restricted  in  the  naming  of  a  beneficiflwy  by  any  by-law 
of  the  company  or  by  its  constitution,  if  there  is  any  bene- 
ficiary named  in  the  certificate  or  policy  itself,  that  person  is 
the  one  to  whom  the  money  shall  be  distributed.  In  the  case 
at  bar  the  insured  named  his  estate  in  his  application  for 
insurance  as  the  beneficiary  thereof,  and  in  the  policy  itself 
the  words  used  are  "  legal  representatives."  We  see  nothing 
in  the  mere  fact  that  the  insured  was  married  and  had  no  chil- 
dren to  vary  the  ordinary  significance  of  the  words  '*  legal 
representatives  "  when  used  in  a  policy  of  insurance.  As  was 
said  in  Oriawold  v.  Scuwyer  {supra)  the  words  "  legal  repre- 
sentatives "  mean  ordinarily  executors  or  administrators,  and 
that  meaning  will  be  attributed  to  them  in  any  instance  unless 
there  be  facts  existing  which  show  that  the  words  were  not 
used  in  their  ordinary  sense,  but  to  denote  some  other  and  dif- 
ferent idea.  The  facts  in  this  case  are  not  sufficient  to  change 
the  ordinary  meaning  of  this  language,  and  we,  therefore, 
must  attribute  to  the  insured  an  intention  in  conformity  to  the 
ordinary  meaning  given  to  those  words.  We  think  that  such 
meaning  is  strengthened  if  resort  be  had  to  the  written  appli- 
cation herein,  because  there  the  insured  designates  the  \)ene- 
ficiary  as  his  estate.  That  expression,  it  seems  to  us,  refers  to  all 
the  property  which  a  man  leaves  behind  him  at  the  time  of  his 
death.  (T^ayZ^r  v.  i>o<?d?,  58  N.  Y.  335,  at  344.)  A  testator  fre- 
quently uses  in  a  will  the  expression, "  all  my  estate  I  give,  devise 
and  bequeath,"  or  "  all  my  estate,  real  and  personal,"  or  "  all  my 
estate  of  every  name  and  nature,"  meaning  by  the  expression  all 
the  property  which  belonged  to  him  and  which  could  be  devised 
or  bequeathed.  So  here,  by  the  use  of  those  words,  the  testa- 
tor meant  to  include  the  money  arising  from  this  insurance 
policy  or  certificate  in  the  general  amount  of  his  property  or 
that  which  would  be  left  behind  him  to  be  distributed  to  his  next 
of  kin  as  in  case  of  intestacy.  In  such  case  the  administrator 
represents  this  estate  which  is  to  be  added  to  by  the  payment 
of  this  money  and  such  administrator  takes  the  estate  together 
with  the  addition  thus  made  to  it  as  a  trustee,  to  be  distrib- 
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uted  to  those  who  by  law  are  entitled  to  it.  We  do  not 
think  that  under  the  cirenmstances  arising  in  this  case  the 
creditors  of  the  insured  would  take  any  interest  in  or  right  to 
any  portion  of  the  money  arising  from  this  policy.  The 
statute  under  which  the  defendant  is  organized  provides  that 
the  money  arising  from  such  insurance  shall  be  exempt  from 
execution  and  shall  not  be  liable  to  be  seized,  taken  or  appro- 
priated by  any  legal  or  equitable  process  to  pay  any  debt  or 
liability  of  the  member.  Reading  the  statute  in  connection 
with  the  language  used  by  the  deceased  and  it  would  seem  to 
be  plain  that  lie  intended  this  money  should  go  to  his  legal 
representatives  to  be  appropriated  by  them  free  from  his  own 
debts,  and  for  the  benefit  of  those  who  would  take  his  estate 
under  the  Statute  of  Distributions.  The  administrator  of  this 
estate,  therefore,  represents  the  claims  of  those  who  may  be 
eventually  entitled  to  the  money  arising  from  the  payment  of 
this  policy,  and  neither  tlie  widow  nor  the  next  of  kin  could 
maintain  an  action  in  their  own  right  for  the  recovery  of  any 
portion  of  this  money. 

In  Bishop  v.  Grand  Lodge  (112  N.  T.  627  at  636)  we 
simply  held  that  in  the  absence  of  any  certificate  designating 
the  beneficiary  where  no  poUcy  or  certificate  had  been  issued, 
that  there  was  enough  in  the  constitution  and  by-laws  of  that 
company  defendant  to  enable  the  court  to  say  that  the  parties 
entitled  to  the  moneys  arising  from  the  insurance  were  those 
to  whom  the  estate  of  the  deceased  would  pass  as  in  caae  of 
intestacy  and  that  the  administratrix  had  suflicient  interest  in 
the  fund  to  sustain  the  action  in  her  capacity  as  such  and  that 
the  money  while  subject  to  distribution  as  in  case  of  intestacy, 
yet  still  would  be  a  special  fund  subject  to  the  exemption  pro- 
vided for  in  the  act  of  incorporation  and  would  not  be  liable 
for  the  payment  of  the  debts  of  the  decedent  or  to  be  taken 
on  any  process  in  the  payment  of  such  debts.  We  did  not 
hold  in  that  case  that  where  an  administratrix  had  been 
appointed,  those  who  were  the  next  of  kin  could  themselves 
maintain  an  action  for  the  recovery  of  the  money  due  under 
the  policy  or  certificate  of  membership,  nor  did  we  hold  that 
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the  administratrix  conid  herself  maintain  the  action  in  any 
other  character.  We  cannot,  therefore,  see  any  way  by  which 
the  plaintLflE  ought  to  be  permitted  to  maintain  her  action 
either  as  administratrix  or  as  the  widow  and  alleged  sole  bene- 
ficiary covered  by  the  policy.  We  confess  that  we  do  not  see 
how  the  money  arising  from  the  payment  under  this  policy  or 
certificate  can  be  made  liable  for  any  of  the  debts  of  the 
deceased  any  more  in  the  state  of  Washington  than  in  case 
the  action  was  brought  here.  The  statute  under  which  the 
company  is  organized  makes  provision  upon  that  subject ;  but 
as  the  courts  of  Washington  have  jurisdiction  of  that  question 
it  will  be  matter  for  them  to  decide,  which  they  will  do  in  & 
manner  consistent  with  their  views  of  the  law. 

The  judgment  in  this  action  ought  not  to  stand,  and  it 
must,  therefore,  be  reversed,  and,  as  the  plaintiff  cannot  in 
any  event  succeed  upon  a  new  trial,  her  complaint  should  be 
dismissed,  with  costs  out  of  the  estate. 

All  concur,  except  O'Brien,  J.,  not  sitting. 

Judgment  accordingly. 


Feedbriok  H.  Cybbnius,  as  Administrator,  etc..  Appellant, 
V.  The  Mutual  Life  Insubanoe  Company  of  New  York, 
Respondent. 

Defendant  issued  a  policy  of  insurance  upon  the  life  of  C.  The  policy 
stated  the  consideration  therefor  to  be  the  payment  of  a  sum  specified, 
by  G.|  a  son  of  C,  and  that  the  amount  insured  was,  on  the  death  of 
C,  to  be  paid  to  the  "assured."  In  the  written  application  for -the 
policy,  which  was  signed  by  both  C.  and  G.,  the  latter  is  described  as 
the  applicant  and  the  person  for  whose  benefit  the  insurance  was 
intended.  In  an  action  upon  the  policy,  brought  by  plaintiff  as  admin- 
istrator of  C,  held,  that  plaintiff,  as  such  administrator,  had  no  interest 
in  the  cause  of  action,  and  so  could  not  maintain  the  action. 

Reported  below,  73  Hun,  866. 

(Argued  February  27,  1895;  decided  April  16,  1896.) 

Appeal    from    judgment  of  the  General  Term  of    the 
Supreme  Court  in  the  fourth  judicial  department,  entered 


1895.]  Cykenids  v.  M.  L.  Ins.  Co.  577 

N.  Y.  Rep.]  Statement  of  case. 

upon  an  order  made  November  21,  1893,  which  reversed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
ordered  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W^ll^am  Tiffany  for  appellant.  The  General  Term 
reversed  the  judgment  on  the  single  ground  that  neither 
Alvin  Cyrenius  nor  his  estate  was  the  owner  of  the  policy,  or 
had  any  cause  of  action  under  it,  but  that  it  belonged  to 
George  A.  Cyrenius;  this  is  erroneous.  (Code  Civ.  Pro. 
§§  113,  449;  Condderant  v.  Brisbane,  22  N.  Y.  386;  Fitn 
ney  v.  G.  F.  Ins.  Co.,  65  id.  6;  Kerr  v.  T.  V.  M.  Z.  Ins. 
Co.y  69  Hun,  393 ;  Grumal  v.  Schmidt,  2  Sandf .  706 ;  JSow- 
land  V.  Phdlen,  1  Bosw.  43 ;  Heed  v.  Ha/rris,  7  Eobt.  151 ; 
AUm  V.  Brcyum,  44  K  Y.  228 ;  Grem  v.  N.  F.  Ins,  Co.,  6 
Hun,  128 ;  Burroughs  v.  S.  M,  L.  Ass.  Co.,  97  Mass.  359 ; 
Gould  V.  Emerson,  99  id.  154 ;  GampheU  v.  N.  E.  M.  L. 
Ins.  Co.,  98  id.  381 ;  Bamks  v.  WUhs,  3  Sandf.  Ch.  99 ;  Wet- 
more  v.  Hagemxm,  88  N.  Y.  82 ;  Boon  v.  C.  S.  BamJc,  84  id. 
83  ;  Bunn  v.  Yaugham.,  1  Abb.  Ct.  App.  Dec.  253 ;  Erfherson 
V.  Blakely,  2  id.  22 ;  Martin  v.  Funk,  75  N.  Y.  142.)  In 
every  case  where  a  contract  is  made  by  or  in  the  name  of  one 
person  for  the  benefit  of  another,  and  where  there  is  not  an 
active  trust  created,  an  action  on  the  contract  may  be  brought 
in  the  name  of  either,  and  in  that  case,  even  if  an  action 
might  have  been  brought  in  the  name  of  George  A.  Cyrenius, 
this  action  can  nevertheless  be  sustained,  and  the  recovery  in 
it  will  be  a  bar  to  any  action  in  favor  of  George  A.  personally. 
In  all  such  cases  the  person  for  whose  benefit  the  contract  is 
made  may  recover  the  fund  from  the  party  by  whom  or  in 
whose  name  it  is  made  for  his  benefit,  less  such  sums  as  he 
may  be  entitled  to  deduct  for  expenses  in  the  matter.  {Lud- 
vng  V.  GiU^jde,  105  K  Y.  653;  Pitney  v.  G.  F  Ins. 
Co.,  65  id.  6 ;  CamjaibeU  v.  N.  E.  M.  L.  Ins.  Co.,  98  MasB. 
400.) 
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Edward  Lyma/n  Short  and  WiUiam  H,  Shepard  for 
respondent.  George  A.  Cyrenius  was  the  beneficiary  in  the 
policy  and  the  real  party  in  interest,  and  the  administrator  of 
Alvin  has  no  interest  therein.  {Smith  v.  ^.  L.  In^,  Co.^  5 
Lans.  545;  Ilogle  v.  G.  Z.  Ins.  Co,,  4:  Abb.  [K  S.]  346; 
May  on  Ins.  §  112 ;  Blii5s  on  Life  Ins.  6,  521 ;  Gidd'mgs  v. 
Ins.  Co.,  102  U.  S.  108;  Whiting  v.  M.  Mut.  Ins.  Co.,  129 
Mass.  240 ;  EcJcler  v.  Terry,  95  Mich.  126 ;  Luchs  v.  C.  M, 
L.  Lis.  Co.,  108  U.  S.  498 ;  WaUh  v.  M.  L.  Ins.  Co.,  133  N. 
Y.  418.) 

O'Brien,  J.  This  was  an  action  upon  a  life  insurance 
policy  of  $3,000,  dated  June  18,  1873,  whereby  the  defendant 
insured  the  life  of  one  Alvin  Cyrenius,  who  died  on  the  6th 
of  June,  1877.  This  action  was  commenced  by  his  widow,  as 
administratrix,  who  died  during  its  pendency,  and  the  present 
plaintiff,  her  successor  in  office,  was  substituted  in  her  place 
and  continued  the  action. 

The  action  was  commenced  in  1877,  and  has  since  been 
before  the  courts  in  various  forms  and  with  varying  results. 
On  the  first  trial  the  plaintiff  recovered,  but  the  judgment 
was  reversed  by  the  General  Term.  On  the  second  trial  there 
was  a  disagreement  of  the  jury,  and  on  the  third  trial  the 
plaintiff  again  had  a  verdict,  but  the  judgment  was  again 
reversed  at  General  Term.  From  this  judgment  of  reversal 
the  plaintiff  has  appealed  to  this  court. 

We  have  given  attentive  consideration  to  the  oral  and  writ- 
ten arguments  of  the  learned  counsel  for  the  plaintiff  and, 
without  attempting  to  express  an  opinion  upon  all  the  numer- 
ous and  interesting  questions  discussed,  we  think  it  quit«  suffi- 
cient to  say  that  the  single  point  upon  which  the  decision  of 
the  court  below  was  placed  cannot  be  successfully  answered. 
That  was  that  the  plaintiff,  as  the  administrator  of  Alvin 
Cyrenius,  has  no  interest  in  the  contract  or  the  cause  of  action. 
The  other  defense,  that  the  policy  lapsed  before  the  death  for 
non  payment  of  the  premium,  is  also  serious,  but  as  that  possi- 
bly involved  the  consideration  of  questions  of  fact,  it  need  not 
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be  further  referred  to.  The  other  question  is  fully  discussed 
in  the  opinion  below,  and,  as  we  concur  in  its  reasoning  and 
result,  it  is  scarcely  necessary  to  follow  the  line  of  argument 
by  means  of  which  the  learned  counsel  for  the  plaintiflE  has 
reached  another  conclusion.  The  action  was  one  at  law  for 
the  recovery  of  money  due  or  payable  to  the  plaintiff  in  his 
capacity  as  personal  representative,  and  unless  the  policy  was 
payable  to  his  intestate,  or  came  to  the  hands  of  the  adminis- 
trator as  assets  of  the  estate,  he  cannot  recover.  The  defend- 
ant insists  that  the  policy  was  payable  to  George  A.  Cyrenius, 
the  son  of  the  deceased,  who  before  the  death  of  the  father, 
assigned  it  to  the  plaintiff  individually,  and,  therefore,  that 
the  father,  at  his  death,  had  no  interest  in  it,  and  none  passed 
to  his  ^rsonal  representatives.  That  the  son  did  assign  the 
policy  and,  prior  to  the  assignment,  dealt  with  it  as  his  prop- 
erty is  undisputed.  In  behalf  of  the  plaintiff,  it  is  urged  that 
the  application,  which  is  signed  by  both  the  father  and  the 
son,  shows  that  Alvin  intended  to  and  did  insure  his  life  for 
the  benefit  of  his  estate.  This  view,  it  is  claimed,  is  re-in- 
forced  by  other  facts  in  proof,  such  as  the  payment  of  some 
part  of  the  premium  by  the  father.  We  think  that  nothing 
appears  to  change  the  effect  of  the  plain  words  of  the  contract 
itself,  the  material  part  of  which  reads  as  follows : 

"  The  Mutual  Life  Insurance  Company  of  New  York,  in 
consideration  of  the  representations  made  to  them  in  the 
application  for  this  policy,  and  of  the  sum  of  one  hundred  and 
ninety-eight  dollars  and  eighty-seven  cents,  to  them  duly  paid . 
by  George  A.  Cyrenius,  son  of  Alvin  Cyrenius,  and  of  the 
annual  payment  of  a  like  amount  on  or  before  the  18th  day 
of  June  in  every  year  during  the  continuance  of  this  policy, 
do  insure  the  life  of  the  said  Alvin  Cyrenius,  of  Scriba,  in 
the  county  of  Oswego,  state  of  New  York,  in  the  amount  of 
three  thousand  dollars  for  the  term  of  his  natural  life ;  and 
the  said  company  do  hereby  promise  and  agree  to  pay  the 
amount  of  the  said  insurance  at  their  office,  in  the  city  of  New 
York,  to  the  said  assured,  his  executors,  administrators  or 
assigns,  in  sixty  days  after  due  notice  and  proof  of  the  death 


0  580  Cybenius  V,  M.  L.  Ins.  Co.  [April, 


Opinion  of  the  Court,  per  O'Bbikn,  J.  [Vol.  145. 

of  the  said  person  whose  life  is  hereby  insured,  the  balance  of 
the  year's  premium,  if  any,  being  first  deducted  therefrom.'* 

In  the  written  application  referred  to  and  made  a  part  of 
the  contract,  George  is  described  as  the  applicant  for  the 
policy  and  the  person  for  whose  benefit  the  insurance  was 
intended.  Reading  all  the  papers  together,  no  other  con- 
struction is  possible  except  that  adopted  by  the  court  below, 
that  the  contract  is  one  insuring  the  father's  life  for  the  bene- 
fit of  the  son.  The  father's  life,  in  which  it  is  stated  the  son 
had  an  interest,  was  the  subject  of  the  insurance,  and  naturally 
and  properly  enough  he  was  required  to  answer  the  questions 
and  sign  the  application.  But  the  son  is  the  beneficiary.  He 
is  the  assured  to  whom  the  defendant's  promise  to  pay  was 
made  and  to  whom  the  insurance  was  payable  in  the  event  of 
death,  and  this  promise  or  obligation  was  outstanding  in  the 
hands  of  his  assignee  when  the  action  was  commenced  and  is 
still  so  held.  No  construction  of  the  language  used  in  the 
policy  and  the  application  can  fairly  be  adopted  to  make  the 
contract  or  promise  one  for  the  benefit  of  the  father's  estate. 
There  was  no  legal  or  equitable  assignment  to  the  father  or 
to  his  personal  representaitives,  and  the  extraneous  facts  and 
circumstances  shown  are  ^^11  consistent  with  the  purpose  and 
intention  of  all  the  parties  as  expressed  by  the  language  of 
the  policy.  (Ferdon  v.  Canfidd^  104  N.  Y.  143 ;  Conn. 
Mut.  Life  Ins,  Co,  v.  LucKb,  108  U.  S.  498  ;  WaUh  v.  MuU 
Life  Ins.  Co.,  133  N.  T.  418.) 

The  learned  counsel  for  the  plaintiff  contends  that  the  con- 
tract may  be  regarded  as  one  made  with  and  payable  to  the 
father  for  the  benefit  of  his  son,  the  father  being  a  trustee  of 
an  express  trust  for  the  benefit  of  the  son  which  upon  his 
death  devolved  upon  his  administrator.  There  are  many 
difficulties  in  the  way  of  this  theory,  both  of  form  and  sub- 
stance, even  if  such  a  construction  could  be  given  to  the  con- 
tract. We  think  that  such  a  view  of  the  legal  relations  of  the 
parties  is  not  possible.  It  would  be  doing  violence  to  the 
language  of  the  contract  to  say  that  it  was  made  by  the 
defendant  with  the  father  and  in  his  name  for  the  benefit  of 
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the  son.  It  is  very  plain,  we  think,  that  it  was  made  with 
the  son  and  in  his  name  for  his  own  benefit.  The  fact  that 
the  father  signed  tlie  application  with  the  son  is  not  a  circum- 
stance of  much  significance  as  against  the  language  of  the 
policy  itself.  The  defendant  before  entering  into  the  con- 
tract needed  to  be  informed  in  regard  to  the  age,  health  and 
general  history  of  the  pereon  wliose  life  was  the  subject  of  the 
risk.  No  one  could  furnish  that,  but  himself.  This  was  the 
main  purpose  of  the  father's  signature  to  the  application. 
But  even  in  that  paper  when  the  question  was  asked  by  the 
defendant  with  respect  to  the  person  for  whose  benefit  the 
insurance  was  applied  for,  the  answer  is  made  that  the  son  is 
such  person.  Then  the  amount  of  the  insurance  in  the  event 
of  death  is  by  the  terms  of  the  contract  made  payable  to  the 
assured'  and  this  term  clearly  refers  to  the  son  and  not  the 
father  either  as  trustee  or  otherwise.  The  contract  having 
been  made  with  George  in  his  own  name  for  his  own  benefit 
he  alone  or  his  assignee  is  entitled  to  sue  upon  or  enforce  the 
defendant's  promise. 

The  judgment  should  be  affirmed  and  judgment  absolute 
ordered  for  the  defendant. 

All  concur. 

Judgment  affirmed. 


Sabah  Lazarus  et  al.,  Respondents,  v.  The  Metropolitan 
Elevated  Railway  Company  et  al..  Appellants. 

A  law  changing  procedure  applies  thereafter  as  well  to  actions  pending 
when  the  statute  was  passed  as  to  those  subsequently  commenced, 
unless  the  former  are  specially  excepted. 

The  duty  to  note  in  the  margin  of  a  proposed  statement  of  facts  presented 
by  the  attorney  of  a  party  to  an  action  tried  before  him,  the  manner  in 
which  each  proposition  was  disposed  of  by  him,  formerly  imposed  upon 
a  referee  by  the  Code  of  Civil  Procedure  (§  1023),  he  was  not  bound  to 
perform  until  his  decision  of  the  action. 

Where,  therefore,  after  the  submission  of  a  case  to  the  referee  therein, 
and  after  the  presentation  of  proposed  findings,  but  before  the  decision 
by  the  referee,  the  provision  of  the  Code  was  repealed  (§  1.  chap.  688, 
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Laws  of  1894),  ?ield,  that  the  referee  was  relieved  by  the  Repealing 
Act  from  the  performance  of  said  duty;  that  the  right. of  a  party  to  the 
action  to  have  the  referee  pass  upon  his  proposed  finding  was  not  saved 
from  the  operation  of  said  Repealing  Act  by  the  provision  of  the  Statu- 
tory Consolidation  Act  of  1892  (§  31,  chap.  677,  Laws  of  1892),  which 
declares  that  the  repeal  of  a  statute  ''shall  not  affect  or  impair  any 
act  done  or  right  accruing,  accrued  or  acquired  ♦  ♦  *  prior  to  the 
time  of  such  repeal,"  as  no  right  had  accrued  at  the  time  of  the  repeal. 

(Argued  April  8,  1895;  decided  April  16,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  18, 1895, 
whicli  affirmed  an  order  of  Special  Term  denying  a  motion 
by  defendants  for  tlie  order  sending  back  the  decision  of  the 
referee  herein  with  instructions  to  rule  upon  certain  proposed 
findings  of  fact  and  conclusions  of  law  as  requested  by  defend- 
ants, or  to  vacate  said  report. 

This  action  was  brought  to  enjoin  the  defendant  from  ope- 
rating its  elevated  railroad  in  Trinity  place,  in  the  city  of 
New  York,  in  front  of  plaintiff's  premises. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Brainard  Tolles  for  appellants.  Chapter  688  of  the  Laws 
of  1894  did  not  operate  to  relieve  the  referee  from  a  judicial 
duty,  the  right  to  the  performance  of  wliich  had  already 
accrued,  in  respect  to  the  decision  of  a  case  on  trial  before  the 
statute  was  passed.  {Ddsh  v.  Van  Khek^  7  Johns.  499 ;  Benr 
ton  V.  Wickwire,  54  K.  Y.  226 ;  N,  T.  cfe  0.  Jf.  R.  Co.  v. 
Van  Hom^  57  id.  477 ;  People  v.  O'Brien^  111  id.  1 ;  People 
Y.  Ca/rnal,  6  id.  463 ;  Lon^  v.  Stafford,  103  id.  275,  282 ; 
Spalding  v.  Congdon,  18  Wend.  543;  Pyghtmyre  v.  Dur^ 
ham^  12  id.  245 ;  Wood  v.  Keyes^  6  Paige,  478 ;  Campbell  v. 
Meiaer^  4  Johns.  Ch.  344 ;  Snoio  v.  Carpenter^  54  Vt.  17 ; 
Topley  V.  Goodsell^  122  Mass.  177 ;  Paige's  Estate,  50  Cal. 
40 ;  Richardson  v.  Green,  130  U.  S.  104 ;  Lamrence  v.  Ilodg- 
son,  1  Y.  &  T.  372 ;  Freeman  v.  Tranah,  12  C.  B.  415.)  The 
provision  of  the  Code  is  mandatory.  (Code  Civ.  Pro.  §  1023 ; 
Ooetling  v.  Rihler,  33  Hun,  500.) 
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kelson  S,  Spencer  for  respondents.  Chapter  688  of  the 
Laws  of  1894,  repealing  section  1023  and  amending  sections 
993,  1022  and  1337  of  the  Code  of  Civil  Procedure,  is  an  act 
affecting  the  remedy,  and,  as  such,  applies  to  pending  actions. 
{Effffers  V.  M.  E.  Co.,  27  Abb.  [N.  C]  463,  478 ;  Shepard  v. 
M,  R,  Co.,  131  K  Y.  215 ;  Southwick  v.  Southwick,  49 
id.  510,  517 ;  Kelly  v.  Brownhw,  22  J.  &  S.  129 ;  Wright  v. 
nale,  6  H.  &  N.  227;  Kimbray  v.  Draper,  L.  E.  [3  Q.  B.] 
160 ;  Larkin  v.  SaffaranSy  15  Fed.  Rep.  147 ;  Steubing  v. 
N.  n  E.  E.  Co,,  138  X.  Y.  658,  661.)  The  order  sought 
to  be  reviewed  does  not  affect  a  substantial  right  and 
is  not  appealable  to  this  court.  {Arthur  v.  Oriawold,  60  N. 
Y.  143 ;  Whitm^y  v.  Townaend,  67  id.  40 ;  Taylor  v.  Eoat, 
48  id.  687.) 

Andbews,  Ch.  J.  This  is  an  equity  action  and  was  referred 
to  a  referee  for  trial  and  decision  by  an  order  entered  May  27, 
1893.  The  evidence  was  taken  and  the  case  was  submitted  to 
the  referee  for  decision  March  22,  1894.  On  the  same  day 
the  defendants  submitted  to  the  referee  proposed  findings 
of  fact  and  conclusions  of  law.  The  referee's  time  in  which 
to  make  his  decision  was,  upon  his  request,  extended  by  stipu- 
lation to  October  27, 1894.  On  the  22d  day  of  October,  1894, 
he  made  and  delivered  his  report  in  favor  of  the  plaintiffs, 
stating  generally  the  grounds  of  his  decision.  Intermediate 
the  submission  of  the  case  to  the  referee  and  the  making  of 
his  report,  namely,  on  the  12th  day  of  May,  1894,  the  legisla- 
ture repealed  section  1023  of  the  Code  of  Civil  Procedure. 
That  section  authorized  the  attorney  of  either  party  to  an 
action  tried  before  a  court  or  referee,  before  the  cause  is 
finally  submitted  for  decision,  or  within  such  time  afterwards 
and  before  the  decision,  as  the  court  or  referee  may  allow,  to 
submit  a  written  statement  of  the  facts  which  he  deemed 
established  by  the  evidence  and  of  rulings  upon  questions  of 
law,  which  he  desired  the  court  or  the  referee  to  make.  The 
section  then  declared :  *'  At  or  before  the  time  when  the 
decision  or  report  is  rendered,  the  court  or  referee  must  note 
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in  the  margin  of  the  statement  tlie  manner  in  wliich  each  prop- 
osition has  been  disposed  of,  and  must  either  file  or  return  to 
the  attorney  the  statement  thus  noted."  The  referee  did  not 
note  on  the  statement  submitted  by  the  attorney  for  the 
defendants  tlie  disposition  of  the  propositions  contained 
therein,  and  thereupon  tlie  defendants  moved  for  an  order 
requiring  him  to  do  so.  The  court  at  Special  Term  denied 
the  motion,  and  from  the  order  there  made  the  defendants 
appealed  to  the  General  Term,  where  the  order  was  affirmed, 
and  from  the  order  of  affirmance  they  appeal  to  this  court. 

The  only  question  is  whether  the  repeal  of  section  1023 
after  tlie  case  was  submitted  to  tlie  refereee  for  decision  and 
after  the  defendants  had  submitted  proposed  findings  of  fact 
and  law,  operated  to  relieve  the  referee  from  the  duty  imposed 
by  that  section  to  note  his  disposition  of  the  several  proposi- 
tions presented  by  counsel  on  the  statement  submitted.  The 
learned  counsel  for  the  defendants  rests  upon  the  general  rule 
that  statutes  are  to  be  construed  prospectively  and  not  retro- 
spectively, unless  either  by  express  words  or  necessary  impli- 
cation a  different  intention  appears.  The  further  ground  is 
taken  that  the  right  of  the  defendants  to  have  the  referee 
pass  upon  the  proposed  findings  accrued  upon  the  submission 
of  the  statement,  and  that  such  right  is  saved  from  the  opera- 
tion of  the  Repealing  Act  by  section  31  of  the  Statutory  Con- 
struction Law  of  1892,  which  declares  that  the  repeal  of  a 
statute  "  shall  not  affect  or  impair  any  act  done  or  right  accru- 
ing, accrued  or  acquired,  or  liability,  penalty,  forfeiture  or 
punishment  incurred  prior  to  the  time  such  repeal  takes 
effect,  but  the  same  may  be  asserted,  enforced,  prosecuted  or 
inflicted,  as  fully  and  to  the  same  extent  as  if  such  repeal  had 
not  been  effected."  It  is  incumbent  on  the  defendants,  as  the 
first  step  in  the  argument  based  on  the  general  rule  adverted 
to,  to  show  that  if  the  repeal  of  section  1023  is  held  to  relieve 
the  referee  from  the  duty  imposed  by  that  section,  it  will  be, 
as  to  this  case,  retrospective  legislation.  But  so  far  as  the 
repeal  operated  upon  the  referee,  it  simply  relieved  him  from  a 
duty  not  yet  performed,  and  which  he  wa&  not  bound  to  per- 
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form  until  the  decision.  The  statute  prescribed  his  duty  in  a 
certain  contingency,  and  before  the  performance  of  the 
duty  became  imperative,  and  before  he  had  performed  it 
in  fact  the  legislature  repealed  the  statute  imposing  the 
duty.  The  statute  as  to  him  was  prospective  and  not  retro- 
spective. Nor  was  it  retrospective  as  to  the  defend- 
ants if  by  the  general  rule  of  law  the  procedure  in  an  action 
is  governed  by  the  law  regulating  it  at  the  time  any  question 
of  procedure  arises.  It  is  well  settled  tliat  the  legislature 
may  change  the  practice  of  the  court  and  4;hat  the  change  will 
affect  pending  actions  in  the  absence  of  words  of  exclusion. 
{Southwick  V.  Southwich^  49  N.  Y.  510.)  The  court  cannot 
under  guise  of  an  amendment  or  repeal  of  a  statute  cut  off 
any  substantial  right  of  a  party  to  have  his  case  decided  on 
the  merits  according  to  the  law  of  the  land.  But  it  would  be 
a  very  inconvenient  rule,  tending  to  great  confusion,  if  a  rule 
of  practice  existing  when  an  action  is  commenced  attaches 
itself  to  the  substance  of  the  right  in  litigation  so  that  it  could 
not  be  changed,  or  that  a  law  changing  procedure  should  be 
held  inapplicable  to  subsequent  proceedings  in  pending  actions 
unless  in  terms  made  applicable  thereto.  It  is  the  right  of  a 
party  to  have  his  case  heard  and  decided  in  the  orderly  course 
of  legal  procedure,  but  he  has  no  right  to  demand  that  the 
procedure  prescribed  when  tlie  action  was  commenced  should 
remain  unchanged.  He  prosecutes  his  action  subject  to  the 
power  of  the  legislature  in  matters  of  practice  to  abrogate 
rules  existing  when  his  action  was  brought,  or  make  addi- 
tional rules,  and  all  subsequent  proceedings  will  be  governed 
thereby.  The  defendants  when  they  submitted  the  proposed 
findings  put  themselves  in  a  position  in  which,  except  for  the 
repeal  of  section  1023,  they  would  have  been  entitled  to  spe- 
cific rulings  on  the  propositions  submitted.  The  section  did 
not  make  it  the  duty  of  a  party  to  submit  proposed  findings, 
but  was  permissory  only.  Under  section  1022  it  was  made 
the  duty  of  the  court  or  referee  trying  tlie  case  to  state  in  the 
decision  or  report,  the  facts  found  and  the  conclusions  of  law 
SicKELs — Vol.  C.         74 
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separately,  although  no  findings  were  submitted  by  either 
party.  Section  1023  imposed  an  additional  duty  upon  the 
court  or  referee  in  case  proposed  findings  were  submitted. 
But  it  was  a  duty  relating  to  procedure  only,  and  the  repeal  of 
the  section  after  the  defendants  had  submitted  findings  inter- 
fered with  no  legal  right  of  the  defendants,  nor  did  the  fact  of 
the  submission  take  the  case  out  of  the  operation  of  the  repeal- 
ing statute^  The  defendants  had  no  right  to  have  the  report 
or  decision  made  except  in  such  form  or  manner  as  the  law 
required  when  the  decision  or  report  was  made.  The  obliga- 
tion of  the  court  or  referee  to  pass  upon  findings  submitted 
was  born  of  the  statute  a!id  died  with  it.  The  case  is  brought 
within  the  effect  of  the  Repealing  Act,  not  because  the  repeal 
operates  retrospectively,  but  because  a  law  changing  procedure 
applies  thereafter  as  well  to  actions  pending  and  undetermined 
when  the  law  was  passed  as  to  actions  subsequently  com- 
menced, unless  the  former  are  specially  excepted. 

The  second  ground  taken  by  the  defendants,  that  section  31 
of  the  Statutory  Construction  Act  of  1892  saves  the  case  from 
the  operation  of  the  Repealing  Act,  is  answered  by  what  has 
been  said.  The  only  right  which  accrued  to  the  defendants 
upon  the  submission  of  the  proposed  findings  was  the  right  to 
demand  from  the  referee  an  observance  of  the  provisions  of 
section  1023.  But  it  was  a  conditional  right  only,  and  the 
abrogation  of  the  duty  to  pass  upon  the  findings  consequent 
upon  a  repeal  of  the  section  was  not  in  any  proper  sense  an 
impairment  of  any  act  theretofore  done  by  the  defendants  or 
any  right  accrued  to  them.  The  change  left  unimpaired  all 
defenses  to  the  action.  The  repeal  of  the  section  acted 
directly  and  immediately  upon  the  duty  of  the  court  or  referee, 
and  only  incidentally  upon  the  particular  case  in  question. 
The  defendants  could  no  longer  require  the  performance  of 
the  duty  in  their  behalf,  because  the  legislature  had  changed 
the  procedure  and  abrogated  the  duty.  The  taking  of  a  step 
tinder  section  1023,  which,  if  the  section  had  remained  in 
force,  would  have  entitled  them  to  demand  the  performance 
by  the  referee  of  the  duty  imposed  thereby,  was  not  an  act 
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done  which  conferred  a  right,  protected  by  section  37  of  the 
Statutory  Construction  Act  from  the  ordinary  operation  of 
the  Repealing  Act. 

We  think  the  order  below  was  right  and  it,  therefore, 
should  be  aiBrmed,  with  costs. 

All  concur. 

Order  affirmed. 


The  People  ex  rel.  The  Western  Eleotbio  Com- 
pany, Appellant,  v.  Fbank  Campbell,  Comptroller,  etc., 
Eespondent. 

In  proceedings  by  certiorari  to  review  the  action  of  the  state  comptroller 
in  assessing  so  much  of  the  capital  of  the  relator  as  is  employed  in  thia 
state,  it  appeared  that  the  relator,  a  corporation  engaged  in  manufactur- 
ing telephone  and  telegraph  apparatus,  is  an  Illinois  corporation,  having 
its  main  office  and  principal  manufactory  in  that  state,  but  conducting  an 
extensive  manufacturing  business  in  this  state,  and  also  purchasing  and 
selling  general  electric  supplies  not  manufactured  by  it.  This  it  is  author- 
ized to  do  by  its  charter.  Held,  that  the  relator  was  not  wholly  engaged 
in  carrying  on  manufacture  in  this  state,  and  so,  was  not  exempt  by  the 
Corporation  Tax  Act  (§  3,  chap.  542,  Laws  of  1880,  as  amended  by- 
chap.  193,  Laws  of  1889)  from  taxation  on  the  amount  of  its  capital 
employed  here. 

JPeople  ex  rel.  v.  Campbell  (144  N.  Y.  166),  distinguished. 

Beported  below,  80  Hun,  466. 

(Argued  April  8,  1895;  decided  April  16,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  8,  1894:, 
which  affirmed  a  decision  of  the  respondent,  as  comptroller  of 
the  state  of  New  York,  imposing  an  assessment  upon  the 
capital  employed  by  the  relator,  a  foreign  corporation,  in  thia 
state,  and  quashed  a  certiorari  to  review  the  same. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


Edwin  T,  Eice^  Jr,^  for  appellant.     The  comptroller  erred  im 
imposing  a  tax  on  so  much  of  the  capital  of  the  relator  as  was 
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employed  in  its  manufacturing  business.  {People  ex  reL  v. 
Campbell,  144  N.  Y.  166 ;  Comvi.  v.  L,  L  <&  C,  Co.,  129 
Penn.  St.  346 ;  Comrn,  v.  Mann  Co.,  150  id.  64 ;  Comm.  v. 
P.  /.  cfi  .S'.  Co.,  156  id.  500;  Coinm.  v.  J,  C  Co.,  Id.  507; 
Comm.  V.  S.  F.  B.  Co.,  Id.  512 ;  Comm.  v.  N.  O.  Co.,  Id. 
616 ;  PeopU  v.  IL  S.  M.  Co.,  105  N.  Y.  76.) 

T.  E.  Hancock,  Atto7*ney-General,  for  resppndent.  The 
appellant  is  not  a  manufacturing  corporation  or  company 
wholly  engaged  in  carrying  on  manufacturing  under  the  pro- 
visions of  the  New  York  corporation  tax  laws,  and  is  subject 
to  taxation  upon  the  whole  amount  of  capital  employed  in 
this  stat^,  {People  ex  rel.  v.  Fire  Comrs.,  73  N.  Y.  437.) 
The  burden  of  proof  was  on  the  appellant  to  establish  that 
it  came  within  the  statutory  exemption,  and  to  show  that  it 
wa«^  incorporated  only  for  the  purpose  of  manufacturing  and 
transacting  a  business  incident  thereto.  {People  ex  rel.  v. 
Campbell,  144  N.  Y.  166  ;  C.  B.  Co.  v.  City  of  New  Orleans, 
99  U.  8.  97 ;  Knapp  v.  O'Neill,  46  Hun,  318 ;  SherriU  v. 
Hewitt,  36  N.  Y.  8.  K.  321 ;  BuiXer  v.  City  of  Oswego,  56 
Ilun,  358.)  The  tax  assessed  against  the  corporation  by  the 
comptroller  was  not  erroneous,  and  there  was  no  overvalua- 
tion made  in  the  appraisal  made  by  him.     {People  ex  rel  v. 

Wemple,  131  N.  Y.  64 ;  People  ex  rel.  v.  Wemple,  138  id.  583 ; 
People  ex  rel.  v.  Wemple,  133  id.   323;  People  ex  rd.   v. 

Wemple,  138  id.  587 ;  People  ex  rel.  v.  A.  C.  <&  D.  Co., 
129  id.  558  ;  PeopU  v.  S.  C.  0.  Co.,  131  id.  64 ;  People  v.  8. 
T.  C.  Co.,  133  id.  323.) 

Bartlett,  J.  The  relator  seeks  in  this  proceeding  to 
review,  on  certiorari,  the  assessment  of  taxes  by  the  comp- 
troller on  its  capital  employed  in  this  state  for  the  years  1889, 
1890,  1891  and  1892. 

The  Western  Electric  Company  is  an  Xllinois  corporation 
with  its  main  office  and  principal  factory  located  in  the  city 
pf  Chicago,  but  it  also  conducts  an  extensive  manufacturing 
and  general  business  in  the  city  of  New  York.     In  this  state 
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it  manufactures  telephones  and  telegraph  apparatus  and  also 
purchases  and  sells  articles  it  does  not  manufacture  which  are 
used  by  telephone  and  telegraph  companies,  such  as  line  wire, 
insulators  and  general  electric  supplies. 

The  counsel  for  the  relator  insists  that  the  determination  of 
the  comptroller  should  be  reversed  for  two  reasons,  viz. : 

1.  The  relator  is  a  manufactuiiag  corporation  whoUj 
engaged  in  carrying  on  manufacture  within  this  state. 

2.  Even  if  that  position  cannot  be  maintained,  the  tax 
imposed  by  the  comptroller  for  each  of  the  years  under  review 
is  excessive  in  amount. 

As  to  the  first  point  it  is  urged  that  the  relator's  case  is 
similar  to  that  presented  by  the  record  in  the  People  ex  rel. 
Tifcmy  cfe  Co.  v.  Campbell  (144  N.  Y.  166) ;  that  the  relator 
is  a  manufacturing  corporation  of  precisely  the  same  character 
as  Tiffany  &  Co.,  and  is  engaged  in  c£U*rying  on  manufactures 
in  the  state  of  New  York  in  the  same  manner. 

The  case  of  Tiffany  dk  Co.  is  distinguishable  from  the  case 
at  bar  and  is  not  decisive  of  the  question  now  presented. 

Tiffany  &  Co.  is  a  manufacturing  corporation  organized 
under  the  laws  of  this  state  for  the  manufacture  and  sale  of 
gold  and  silverware  and  other  articles  of  ornament  and  use ; 
it  employs  about  eighty  per  cent  of  its  capital  in  this  state,  of 
which  amount  all  except  twelve  or  fifteen  per  cent  is  invested 
in  its  manufacturing  business ;  the  amount  not  employed  in 
manufacturing  is  used  in  the  purchase  and  sale  of  goods  of 
foreign  manufacture  to  make  the  stock  complete  and  meet  the 
demands  of  customers. 

It  was  claimed  that  the  amount  so  used  in  the  purchase  of 
foreign  goods  was  incidental  and  subsidiary  to  the  exercise  of 
its  corporate  powers,  and  as  a  result  that  the  entire  amount  of 
capital  employed  in  this  state  was  exempt  from  taxation. 

This  court  refused  to  adopt  that  view  and  held  that  Tiffany 
&  Co.,  within  its  corporate  powers,  was  only  a  manufacturing 
corporation  authorized  to  sell  its  own  goods,  and  that  the  pur- 
chase and  sale  of  goods  it  did  not  manufacture  was  vUra 
vires  J  that  while  the  state  could  intervene  to  prevent  this 
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»Burpation  of  power  if  the  public  interests  required  it,  the 
corporation  was  subject  to  a  tax  on  its  outside  and  unauthor- 
ized transactions ;  that  as  to  its  legitimate  corporate  business  it 
was  wholly  engaged  in  carrying  on  manufacture  within  this 
state  and  the  capital  so  em])Ioyed  was  not  taxable. 

This  is  all  that  was  decided  in  the  case  of  Tiflfany  &  Co. 

In  the  case  at  bar  we  have  a  different  state  of  facts. 

It  appears  by  the  return  to  the  writ  of  certiorari,  and  is 
not  denied  in  this  proceeding,  that  the  relator  is  a  corpoi'a- 
tion  organized  under  tlie  laws  of  the  state  of  Illinois  to  manu- 
facture, buy,  sell,  lease  or  otherwise  procure,  own  and  dispose 
of  electric  and  electric  telegraph  and  telephone  instruments 
and  apparatus  of  all  kinds,  and  all  parts  of  the  same  ;  to 
acquire  by  purchase  patent  and  other  rights  and  franchises ; 
to  acquire  and  dispose  of  capital  stock  of  other  corporations. 

Under  this  grant  of  corporate  power  it  is  manifest  that  the 
relator  is  not  only  empowered  to  manufacture  and  sell  its  own 
goods,  but  is  authorized  to  buy  and  sell  electric  and  electric 
telegraph  and  telephone  instruments  and.  apparatus  of  all 
kinds  and  all  parts  of  the  same.  Unlike  Tiffany  &  Co.,  the 
relator  is  not  confined  to  the  manufacture  and  sale  of  its  own 
products  in  its  business  conducted  in  this  state,  but  in  the 
purchase  and  sale  of  general  electric  supplies  is  acting  strictly 
within  its  corporate  powers. 

It,  therefore,  follows  that  the  relator  is  not  wholly  engaged 
in  carrying  on  manufacture  within  this  state,  and,  conse- 
quently, is  taxable  on  the  amount  of  its  capital  stock  employed 
here. 

If  it  seems  a  harsh  and  unwise  rule  that  imposes  upon  a 
foreign  corporation  a  tax  upon  a  large  amount  of  its  capital 
that  it  brings  into  this  state,  and  employs  in  a  legitimate  and 
prosperous  manufacturing  business  which  requires  for  its 
factory  real  estate  valued  at  nearly  a  quarter  of  a  million  of 
dollars  and  gives  employment  to  four  hundred  and  fifty 
skilled  workmen,  it  is  a  subject  that  should  be  brought  to  the 
attention  of  the  legislature,  as  courts  must  enforce  the  law  as 
written. 
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It  would  seem  that  a  wise  public  policy  should  encourage 
manufacturers  and  so  adjust  taxation  as  to  promote  the 
investment  of  foreign  capital  within  the  state  in  manufactur- 
ing enterprises. 

It  now  remains  for  us  to  consider  whether  the  comptroller, 
in  fixing  the  amount  of  capital  employed  within  this  state,  as 
the  basis  of  the  tax  imposed,  has  named  an  excessive  amount ; 
for  the  year  1889  he  has  determined  the  amount  to  bo 
$750,000,  and  for  each  of  the  other  three  years  $1,000,000. 

It  is  the  established  rule,  settled  by  the  repeated  adjudica- 
tions of  this  court,  that  the  determination  of  the  comptroller 
must  stand  ^upon  the  question  of  valuation  xmless  clearly 
shown  to  have  been  erroneous.  {People  ex  rel.  A.  C.  (b  D. 
.  Co.  V.  Wernple,  129  N.  Y.  558;  People  ex  rel.  Roehling^a 
Sons  Co.  V.  We7nj}h,  138  id.  587.) 

A  careful  examination  of  the  record  satisfies  us  there  is  evi- 
dence to  support  the  determination  of  the  comptroller. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


MEMORANDA 

OF 

Causes  Decided  During  the  Period  Embraced  in  this 
Volume,  Which  Are  Not  Reported  in  Full. 


The  Pboplb  ex  rel.  Mabk  L.  Sheldon,  Eespondent,  v,  Wal- 
ter Fraser  et  al.,  Assessors,  etc.,  Appellants.* 

(Argued  January  28, 1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  6,  1893,  which  affirmed  a  judgment  in  favor 
of  the  relator  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

L,  Fraser  for  appellants. 

Jomiea  Gihson  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


148       S18| 


In  the  Matter  of  the  Appraisement  of  Certain  Legacies  and     \^^^  ^^gj 
the  Assessment  thereon  of  a  Collateral  Inheritance  Tax 
Under  the  Last  Will  and  Testament  of  George  W.  Cul- 
LUK,  Deceased. 

(Submitted  January  28,  1895;  decided  February  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  16, 
1894,  which  affirmed  an  order  of  the  surrogate  of  the  county 
of  New  York  assessing  a  tax  on  a  legacy  to  the  United  States. 

♦Reported  below,  74  Hun,  282. 
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Wallace    Macfarlane    and    Charles    Duane   Baker  for 
appellants. 

JSenj.  F,  Dob  Pa^sos  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Mart  F.   Ba3cteb,  Appellant,    v.  The  New  York  State 
Mutual  Benefit  Association,  Respondent. 

Same,  Appellant,  v.  Same,  Respondent. 

Same,  Appellant,  v.  Same,  Respondent. 

(Argued  January  28,  1895 ;  decided  February  26,  18»5.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  May  18,  1894, 
which  reversed  in  each  case  an  order  of  Special  Term  denying 
motion  to  vacate  an  attachment  and  which  granted  said 
motion. 

James  Devine  for  appellant. 

Zouis  Marshall  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Mary  J.  Runcie,  Respondent,  v.  Michael  Seitz  et  aL, 
Appellants. 

(Argued  January  28, 1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  September  11,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  an  order  of 
Special  Term. 
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J.  J.  Bennett  for  appellants. 
I%(mo  H,  Maynard  for  respondent. 

Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Judgment  aflirmed. 


In  the  Matter  of  the  Application  of  The  Manhattan  Rail- 
way Company  et  al.,  Respondents,  v.  Jtjujl  A.  Kent, 
Individually,  etc.,  et  al.,  Appellants. 

(Argued  January  ?8,  1895;  decided  February  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Monday 
of  October,  1894,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  re-taxation  of  costs. 

Oha/rlea  L.  Pashley  for  appellants. 

WUliam  H.  Godden  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


BoBEBT  J,  Dean,  Respondent,  et  al.,  PlairitiflEs,  v,  Mabshall 
S.  Driogs,  Defendant ;  Edwakd  S.  Hatch,  Appellant. 

(Argued  January  28,  1895;  decided  February  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  14,  1894,  which  affirmed  an  order  of  Special 
Term  fixing  the  amount  payable  to  Edward  S.  Hatch,  ae 
attorney. 

Thomas  P.  Wickes  for  appellant. 

Z.  JE.  Wa/rren  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  Bbyant  W.  Dinbmobe,  Appellant^  v* 
Thomas  F.  Gilbot  et  al..  Respondents. 

(Argued  Januaiy  26,  1895;  decided  Februaiy  26,  1806.) 

Appeal  from  order  of  the  Greneral  Term  of  thcj  Supreme 
Conrt  in  the  first  judicial  department,  made  December  17, 
1894,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  mandamus. 

Roger  Foater  for  appellant. 

Damd  J.  Dea/n  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.   Bbyant  W.  Dinsmobb,  Appellant,  v. 
Thomas  F.  Oilboy  et  al.,  Respondents. 

(Argued  Januaiy  28,  1896 ;  decided  February  26,  1896.) 

Appeal  from  order  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  17, 
1894,  which  affirmed  upon  return  of  a  writ  of  certiorari  the 
proceedings  of  respondents  constituting  the  board  of  estimate 
and  apportionment  of  the  city  of  New  York  upon  the  audit 
of  a  claim  of  Bryant  "W*.  Dinsmore. 

Roger  Foster  for  appellant. 

Dcuoid  J.  Deem  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Thb  People  ex  rel.  Robwell  W.  Kbene,  Respondent,  v. 
The  Board  of  Sitpeevisobs  of  Queens  County,  Impleaded^ 
etc.,  Appellant 

^Submitted  Januaiy  28,  t896;  decided  February  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  made  December  10, 
1894,  which  modified,  and  affirmed  as  modified,  an  interlocutory 
judgment  entered  upon  an  order  of  Special  Term  in  favor  of 
plaintiff,  and  affirmed  orders  of  Special  Term  denying  motions 
to  amend  the  judgment,  and  granted  a  motion  by  the  relator 
for  the  costs  at  General  Term. 

jp!  JET.  Van  Veckten  for  appellant. 

Moswdl  W,  Keene  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  of  the  State  op  New  York,  Appellant,  v* 
Charles  Flaherty,  Respondent. 

(Argued  January  29,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  17,  1894,  which  reversed  a  judgment 
convicting  defendant  of  the  crime  of  rape,  entered  upon 
a  verdict  of  the  Court  of  Sessions  of  Livingston  county. 

William  Carter  for  appellant. 

F.  O.  Peck  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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JtTUA  V.  Pape,  as  Executrix,  etc.,  Respondenl;,  v,  Josbph  K 
SoHOFiBLD  et  al..  Appellants.* 

(Argued  January  29,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  April  17,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

William  JR.  Page  for  appellants. 

John  Delahunty  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


Henby  a.  Bowebmak,  Appellant,  v.  Waeeen  D.  Bowebmait 
et  ah,  Respondents.f 

(Argued  January  80,  1895;  decided  February  26,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  15, 
1894,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee  and  ordered  a  new  trial  before 
another  referee. 

Horace  Secor^  Jr.^  for  appellant. 

William  C.  De  Witt  and  Payson  Merrill  for  respondents. 

Agree  to  affirm  order  and  for  judgment  absolute  in  favor 
of  defendants  upon  stipulation  on  opinion  below. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 

♦Reported  below,  77  Hun,  236.       f  Reported  below,  76  Hun,  401 


CAUSES  NOT  EEPORTED  IN  FULL.        599 

In  the  Matter  of  the  Probate  of  the  Paper  Propounded  as 
the  Will  of  Mary  Snellino,  Deceased. 

(Submitted  January  81,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14, 1894,  .which  affirmed  a  decree  of  the  Surrogate's 
Court  of  Suffolk  county  admitting  to  probate  the  will  of  Mary 
Snelling,  deceased. 

Z.  R,  Beckley  for  appellants. 

Thomas  Youny  for  respondents. 

Agree  to  affirm,  with  costs  to  the  executor  payable  out  of 
the  estate ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Caroline  E.  Perkins,  as  Executrix,  etc.* 

(Argued  February  4.  1895;  decided  February  36,  1895.) 

Appeal  from  judgment  of  the  General  Term  of '  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  12, 1894,  which  affirmed  a  decree  of  the 
Surrogate's  Court  of  the  county  of  ISqw  York  settling  the 
accounts  of  Caroline  E.  Perkins,  as  executrix,  etc. 

Oeorge  C.  Lay  for  appellants. 
Edward  S,  RapaUo  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Bartlett,  J.,  not  Yoting. 

Judgment  affirmed. 


*  Reported  below,  75  Hun,  129. 


\ 
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Cabbie  S.  Lounsbubt,  as  Administratrix,  etc.,  Respondent,  v. 
Wilson  P.  Foss,  Appellant. 

(Argued  February  6,  1895 ;  decided  February  ^,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  September  4,  1894,  which  afSrmed  a 
judgment  in  favor  of  plaintifi  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial 

Irwng  Brown  for  appellant. 

Roger  Foster  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch  and  Obat,  J  J.,  dissenting. 

Judgment  affirmed. 

Isaac  O.  Woodbuff  et  al.,  as  Executors,  etc.,  Bespondents,  v. 
Alfbed  T.  Ackebt  et  al..  Appellants. 

(Argued  February  5,  1896;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14, 1894,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Alfred  T.  Ackert  for  appellants. 

Alfred  L.  Manierre  for  respondents. 

s  Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmc;!, 

James  C,  Oa.-^wood,  Kespondent,  v.  John  K,  Van  Ness, 

Appellant. 

(Argued  February  5,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
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order  made  December  1,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Robert  Payne  for  appellant. 

William  G.  Cooke  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

In  the  Matter  of  the  Application  of  Jane  Le  Bbbton  Bbugh, 
an  Alleged  Lunatic. 

(Argued  February  6,  1895;  decided  February  26,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  23,  1891, 
which  affirmed  an  order  of  Special  Term  confirming  the  report 
of  a  referee  and  superseded  a  commission  of  lunacy. 

Also  appeal  from  order  of  the  same  General  Term,  made 
January  18,  1894,  which  modified,  and  affirmed  as  modified, 
an  order  of  Special  Term  auditing  and  settling  the  commit- 
tee's accounts. 

William  O.  Cooke  for  appellant. 

Norris  Morey  for  respondent. 

Agree  to  affirm  order  confirming  report  of  referee  super- 
seding commission,  and  dismiss  appeal  from  order  confirming 
report  of  referee  settling  accounts  of  committee ;  no  opinion. 

All  concur. 

Ordered  accordingly. 

Ernest  St.  George  Lough  et  al.,  Survivors,  etc.,  Appellants, 
-y.  A.  Emilius  Outerbridoe  et  al.,  Respondents. 

^         (Argued  June  20,  1894  ;  decided  October  9,  1894;  re-argument  ordered; 
re-argued  February  7,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
Sickels — Vol.  C.         76 
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made  April  14,  1893,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  case  is  reported  on  former  argument,  143  N.  Y.  271 ; 
on  re-argument,  144  id.  642. 

TreadweU  Cleveland  for  appellants. 

Wiihelmus  Mynderae  for  respondents. 

Agree  to  affirm  on  opinion  by  O'Brien,  J.,  on  original 
argument  (143  N.  Y.  271). 

All  concur,  except  Andrews,  Ch.  J.,  and  Peckham,  J., 
dissenting. 

Judgment  affirmed. 

Alanson  S.  Page  et  al.,  Hespondents,  v,  Charles  G.  Koeb- 
UNO,  as  Executor,  etc..  Appellant. 

(Argued  February  7, 1895;  decided  February  26,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  September  12,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee,  and  also  affirmed  an  interlocutory  order  by  said 
referee  refusing  to  correct  or  change  his  minutes,  etc, 

Willis  B.  Dowd  for  appellant. 

Damd  P.  Moreh(y\i%e  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  O'Brien,  Respondent,  v,  Dayid  K.  McCarthy  et  al.^ 
as  Executors,  etc..  Appellants,* 

(Argued  February  8,  1895;  decided  February  26,  1895.) 

Appeal    from  judgment  of   the    General   Term    of   the 
Supreme  Court  in  the  fourth  judicial  department,  entered 

•Reported  below,  71  Hun,  427. 
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upon  an  order  made  September  12,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiflE  entered  upon  the  report  of  a 
referee. 

Louis  Marshall  for  appellants. 

C.  G.  Baldwin  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  conenr. 
Judgment  affirmed. 


John  B.  Eagle,  as  Administrator,  etc.,  Respondent,  v.  Kooh- 
E8TEB  Paper  Company,  Appellant. 

(Argued  February  8,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  20,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial, 

Oeorge  F,  Yeoman  for  appellant. 

-P.  Chamherlaiii^  Jr,^  for  respondent. 

Agree  to  affirm ;   no  opinion. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 

Ann  Lee,  as  Administratrix,  etc.,  Appellant,  v.  John  Van 
VooEHis  et  al.,  Respondents.* 

(Argued  February  8,  1895;  decided  February  26,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  20,  1894,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

George  F.  Yeoinan  for  appellant. 

John  Van  Yoorhis  for  respondents. 

*  Reported  below,  78  Hun,  575. 
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Agree  to  affirm  on  opinion  below. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Emma  M.  Haskens,  as  Administratrix,  etc.,  Appellant,  v. 
The  New  York  Central  and  Hudson  Biyeb  Bailboad 
Company,  Eespondent. 

(Argued  January  25,  1805;  decided  March  6,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  20,  1894,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  an  order  dismissing  the  complaint 
on  trial  at  Circuit,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

John  Gillette  for  appellant. 

«/".  W.  DunweU  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  dissenting,  and  Finch  and 
Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 

NoRRis  WiNSLow,  as  Trustee,  etc,  Appellant,  v.  The  Car- 
thage, Waterto^n  and  Sacketts  Harbor  Railroad  Com- 
pany et  al. 

In  the  Matter  of  the  Application  of  Addison  L.  XJpham, 
County  Treasurer,  Respondent. 

(Argued  February  25,  1895;  decided  >Iarchl2, 1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  20, 
1894,  which  modified,  and  affirmed  as  modified,  an  order  of 
Special  Term  which,  among  other  things,  directed  a  discon- 
tinuance of  the  action  against  the  defendant,  the  Carthage, 
"Watertown  and  Sacketts  Harbor  Railroad  Company. 

D,  G.  Griffin  for  appellant. 
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Jffamiibal  Smith  for  respondent. 

Agree  to  dismiss  appeal  on  the  ground  that  the  order  is  not 
reviewable  in  this  court ;  no  opinion. 

All  concur,  except  O'Bbibn,  J.,  taking  no  part. 
Appeal  dismissed. 


.The  Canadian  Agbioultural  Coax  and  Colonization  Com- 
pany (Limited),  Eespondent,  v.  Joseph  L.  Spoffobd, 
Appellant. 

(Argued  February  25,  1895;  decided  March  12,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  14, 
1894,  which  aflSrmed  an  order  of  Special  Term  directing 
defendant  to  furnish  a  bill  of  particulars. 

Henry  TT.  Hardon  for  appellant. 

Edyyin  T.  Hioe,  Jr.^  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Petition  of  John  J.  Hoppbb  to  Punish 
Edwin  S.  Updike,  Sb.,  for  Contempt  of  Court. 

(Argued  February  25,  1895;  decided  March  12,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
January  2,  1894,  which  reversed  an  order  of  Special  Term 
denying  an  application  to  punish  Edwin  S.  Updike,  Sr.,  for 
contempt  and  adjudged  him  guilty  of  contempt. 

Dcuoid  McClure  for  appellant. 

Ed/ward  Haasett  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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150  1141      The  People  of  the  State  of  New  York  v.  The  Life  UNioiy. 
Habbiet  a.  Pindell  et  al.,  Appellants,  v.  Thomas  Ashwosth, 
et  al.,  Kespondents. 

(Argued  February  25,  1895;  decided  March  12,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  24, 1895, 
which  affinned  an  order  of  Special  Term  confirming  the  report 
of  a  referee. 

RapUad  J.  Moses  for  appellants. 

Edmund  Lais  Mooney  and  Jf.  P.  O*  Connor  for 
respondents. 

Agree  to  affirm  on  authority  of  In  re  JSq.  JR.  F.  L.  Assn. 
(131  N.  Y.  354);  no  opinion. 
All  concur. 
Order  affirmed. 


Donald  Maokay,  as  Executor,  etc.,  Respondent,  v.  Row- 
land B.  Bennington,  as  Administrator,  etc.,  Appellant^ 
Impleaded,  etc.,  Respondent. 

(Argued  February  25,  1895 ;  decided  March  12,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  14, 
1894,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  by  defendant  to  correct  final  judgment. 

JE.  T.  Rice  for  appellant. 

Jamies  C.  Hays^  Edward  W.  IHtmarsh  and  Shermarh 
Eva/rts  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur.  ^ 

Order  affirmed. 
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Railkoad  Equipment  Company,  Respondent,  v,  Mitchell  S. 
Blaib,  as  Receiver,  etc.,  Appellant. 

While  a  former  judgment  establishing  rights  and  relations  between  the 
parties  thereto  is  not  admissible  to  defeat  or  divest  any  right  existing  in 
a  person  not  a  party  or  a  privy,  it  is  admissible  against  such  person  for 
the -purpose  of  proving  that  the  plaintiff  in  the  former  action  sustained 
to  the  defendant  the  relation  esulblished  by  the  judgment,  and  was 
clothed  with  whatever  right  the  defendant  had,  which  was  awarded  to 
the  defendant  by  the  judgment,  saving  only  the  right  of  the  third  per- 
son to  impeach  the  judgment  for  fraud  or  collusion. 

(Argued  March  1,  1895;  decided  March  12,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  at  the  June  term,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  possession  of  seventy 
freight  cars,  alleged  to  be  the  property  of  plaintiff,  and  which 
had  been  taken  possession  of  by  defendant  as  receiver  of  the 
Eochester,  Hornellsville  and  Lackawanna  Railroad  Company. 

The  following  is  the  opinion  in  full : 

"  The  right  of  the  plaintiff  to  the  possession  of  the  sev- 
enty cars  sought  to  be  recovered  in  this  action  was  resisted 
by  the  defendant,  as  receiver  of  the  Rochester,  Hornells- 
ville and  Lackawanna  railroad,  on  the  ground,  Jirsty  that 
the  plaintiff,  as  the  assignee  of  Post,  Martin  &  Co.,  had 
never  acquired  the  right  of  possession  as  against  the  Central 
Construction  Company,  assumin  x  that  that  company  purchased 
and  was  vested  with  the  title  to  the  cars  when  they  were  deliv- 
ered to  the  Lackawanna  and  Pittsburgh  Railroad  Co.,  October 
11,  1886,  and,  second^  that  the  Central  Construction  Company 
purchased  the  cars  for  the  Rochester,  Hornellsville  and  Lacka- 
wanna Railroad  Co.,  and  that  the  title  was  in  that  company 
when  the  contracts  between  Post,  Martin  &  Co.  and  the  Cen- 
tral Construction  Company  of  October  16,  1886,  under  which 
the  plaintiff  claims,  were  made,  and  that  Post,  Martin  &  Co. 
acquired  no  rights  thereunder  as  against  the  Rochester, 
Hornellsville  and  Lackawanna  Railroad  Co.  The  referee 
found  against  the  defendant  on  the  question  of  title,  and  found 
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as  a  fact  that  the  cars  were  purchased  by  the  Central  Con- 
struction Company,  and  were  owned  by  that  company  Octo- 
ber 16,  1886.  If  this  finding  is  supported  by  evidence,  it  is 
conclusive  on  this  appeal.  The  documentary  evidence  shows 
a  purchase  of  the  cars  by  the  Central  Construction  Company. 
By  written  contract  of  June  25,  1886,  the  firm  of  Colwell  and 
Canning  agreed  to  sell  and  deliver  to  the  Construction  Com- 
pany in  August  and  September  of  that  year  the  seventy  cars 
at  prices  specified,  to  be  paid  for  in  cash  and  in  the  bonds  and 
stock  of  the  Kochester,  Hornellsville  and  Lackawanna  Rail- 
road Co.  The  payments  were  made  by  the  Construction  Com- 
pany according  to  the  terms  of  the  contract,  as  appears  by  the 
written  receipts  given  in  evidence,  the  last  payment  having 
been  made  October  1st,  1886.  The  cars  were  delivered  on 
the  11th  day  of  October,  1886,  by  the  direction  of  the  Con- 
struction Company,  on  the  tracks  of  the  Lackawanna  and 
Pittsburgh  Railroad  Co.,  at  Angelica,  of  which  latter  road  one 
George  D.  Chapman  was  in  possession  as  receiver,  he  at  the 
same  time  being  the  general  manager  of  the  Construction  Com- 
pany, and  also  a  director  in  the  Rochester,  Hornellsville  and 
Lackawanna  Railroad  Co.  The  company  last  mentioned  was 
organized  to  build  a  short  line  of  road  connecting  with  the 
Lackawanna  and  Pittsburgh  railroad,  the  construction  of  which 
had  not  at  that  tiriie  been  commenced.  The  Construction  Com- 
pany had  entered  into  a  contract  with  the  former  company  to 
build  and  equip  the  road  and  to  receive  the  bonds  and  stock  of 
the  road  in  payment.  There  is  no  finding  and  no  direct  proof 
that  the  cars  prior  to  October  16, 1886,  had  been  delivered  to 
the  Rochester,  Hornellsville  and  Lackawanna  Railroad  Com- 
pany. The  defendant  proved  circumstances  which  might  have 
justified  the  inference  that  in  purchasing  the  cars  the  Construc- 
tion Company  was  acting  as  agent  for  the  railroad  company. 
They  were  mainly  paid  for  in  the  bonds  and  stock  of  the  com- 
pany, which  inferentially  the  Construction  Company  had 
received  under  its  contract  to  build  and  equip  the  road.  The 
freight  charges  on  the  cars  from  Pennsylvania  to  Angelica  were 
paid  by  the  Rochester,  Hornellsville  and  Lackawanna  Railroad 
Co.  and  an  account  was  kept  by  the  Lackawannna  and  Pitts- 
burgh Railroad  Co.  in  which  the  other  company  was  credited 
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for  the  use  of  tlie  cars  prior  to  the  completion  of  its  road.  The 
cars  were  marked  with  the  initials,  *  R.  11.  &  L.  R.  R.  Co.' 
Other  circumstances  were  shown  on  the  part  of  the  defendant 
in  support  of  the  claim  that  the  cars  were  manufactured  for 
and  belonged  to  the  Rochester,  Ilomellsville  and  Lackawanna 
Railroad  Co.  But  upon  the  whole  evidence  the  question  of 
title  as  between  the  Construction  Company  and  the  railroad 
company  was  a  question  of  fact,  not  determinable  by  any 
decisive  evidence  on  either  side,  and  the  decision  of  the  referee 
upon  the  point  is  conclusive  here. 

"  It  only  remains  to  consider  whether  any  erroneous  evi- 
dence was  admitted  on  the  trial  against  the  exception  of 
the  defendant,  or  any  competent  evidence  offered  by  him 
was  rejected  to  liis  prejudice.  There  is  but  one  question 
on  this  branch  of  the  case  requiring  special  notice,  and 
this  bears  exclusively  on  the  point  whether  the  plaintiff 
showed  any  riglit  to  maintain  an  action  to  recover  posses- 
sion, assuming  that  the  title  to  the  cars  was  in  the  Con- 
stniction  Company  October  16,  1886,  when  the  contracts 
between  the  company  and  Post,  Martin  &  Co.  were  made. 
The  claim  was  that  even  if  the  defendant  company  did  not 
own  the  cars  and  were  not  entitled  to  possession  as  against  the 
true  owners,  the  present  plaintiff  as  the  assignee  of  Post, 
Martin  &  Co.  did  not  represent  the  possessory  riglit  of  the 
Construction  Company.  It  appears  that  October  16,  1886, 
Post,  Martin  &  Co.  loaned  the  Construction  Company  $15,000 
on  the  security  of  the  seventy  cars,  without  notice  of  any  claim 
thereto  adverse  to  that  of  the  Construction  Company.  Under 
advice  of  counsel  the  Construction  Company  transferred  the 
seventy  cars  to  Post,  Martin  &  Co.  by  a  bill  of  sale  absolute  in 
form.  The  firm  then  executed  to  the  Construction  Company  a 
lease  of  the  cars,  reserving  rent  payable  in  installments,  which 
when  fully  paid  would  repay  the  loan  and  interest,  and  mean- 
while and  until  default  the  Construction  Company  was  entitled 
to  the  use  and  possession  of  the  cars.  Subsequently  Post,  Mar- 
tin &  Co.  assigned  their  rights  under  their  contracts  to  the 
American  Car  and  Equipment  Company,  the  predecessor  of 
the  present  plaintiff.  Default  having  been  made  by  the  Con- 
struction Company  in  the  payments  of  the  rents  reserved,  the 
SiOKELs — Vol.  C.         77 
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Oar  and  Equipment  Company  brouglit  an  action  of  replevin 
against  tlie  Construction  Company  to  recover  the  possession 
of  the  cars,  based  on  the  contracts  of  October  16,  1886,  and 
recovered  judgment  therein  prior  to  the  commencement  of  the 
present  action,  whereby  the  title  and  possession  was  adjudged 
to  be  in  the  plaintiff  in  that  action,  the  Car  and  Equipment 
Company.  This  judgment  was  offered  in  evidence  by  the 
plaintiff  on  the  trial  of  the  present  action  and  received  against 
the  objection  of  the  defendant,  and  this  is  alleged  to  have 
been  error  on  the  ground  that  tlie  Kocliester,  Homellsville 
and  Lackawanna  Railroad  Company  was  not  a  party  to  the 
former  action  and  was  not  bound  by  the  judgment  therein. 
The  circumstances  under  which  the  judgment  was  offered  and 
received  were  these:  The  plaintiff  having  put  in  evidence 
the  bill  of  sale  to  Post,  Martin  &  Co.,  and  the  lease  back  to 
the  Construction  Company,  tlie  defendant's  counsel  moved  to 
dismiss  the  complaint  .on  the  ground,  among  others,  that  it 
appeared  from  the  evidence  '  now  offered,  that  the  plaintiff  is 
not  entitled  to  the  possession  of  the  property.'  The  plaintiff 
then  offered  in  evidence  the  judgment  roll  in  the  former 
action,  under  objection  and  exception.  We  think  the  judg- 
ment roll  was  competent  evidence  to  establish  that  the  plaintiff 
had  extinguished  the  right  of  possession  of  the  Construction 
Company  under  the  lease  of  October  16,  1886,  and  that  as 
against  that  c6mpany  it  had  the  right  of  possession  of  the  cars. 
The  general  and  well-settled  rule  that  a  judgment  binds  only 
parties  and  privies  is  unquestioned.  But  there  is  an  exception 
to  this  rule  as  firmly  settled  as  the  rule  itself,  and  that  is  that 
a  former  judgment  establishing  rights  and  relations  between 
the  parties  to  that  judgment,  while  it  is  never  admissible  to 
defeat  or  divest  any  right  existing  in  a  person  not  a  party  or 
privy  thereto,  is  admissible  against  such  person  for  the  pur- 
pose of  proving  that  the  plaintiff  in  the  former  judgment 
sustained  to  the  defendant  therein  the  relation  established 
thereby,  and  was  clothed  with  whatever  right  the  defend- 
ant therein  had,  which  was  awarded  to  the  plaintiff  by 
the  judgment,  saving  only  the  right  of  the  third  person 
to  impeach  the  former  judgment  for  fraud  or  collusion. 
In  the  present  case  the  controversy  arose  as  to  the  title  and 
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right  of  possession  of  the  seventy  cars.  The  former  judgment 
could  not  determine  as  between  these  parties  that  the  title  was 
in  the  Construction  Company  when  the  agreement  of  October 
16,  1886,  was  made,  but  it  was  competent  evidence  that  the 
plaintiff  in  that  judgment,  and  by  force  thereof,  extinguished 
any  right  of  the  Construction  Company  under  the  lease,  and 
had  acquired  as  against  that  company  any  right  it  had  to  the 
possession  of  the  cars.  It  in  no  way  determined  the  claim  of 
the  defendant  here  that  the  road  he  represents  had  a  title 
prior  to,  and  paramount  to  the  alleged  title  of  the  Construction 
Company.  The  real  right  in  issue  in  this  case  was  not  affected 
by  the  former  judgment.  It  did  determine,  however,  as 
between  these  parties  that  the  plaintiff  stood  in  the  shoes  of  the 
Construction  Company  to  assert  whatever  title  and  right  of 
possession  it  had  as  against  the  defendant.  The  judgment  may 
incidentally  affect  the  situation  of  the  defendant  to  raise  in  this 
action  a  technical  defense,  not  founded  upon  any  right  of 
property  vested  in  him,  but  it  was  not  for  this  reason  incompe- 
tent. .  There  are  many  cases  where  a  former  judgment  is 
admissible  against  third  persons  not  parties  or  privies.  It  may 
f onn  a  link  in  a  chain  of  title  and  be  the  foundation  of  a  subse- 
quent conveyance.  The  party  claiming  under  the  judgment 
may  prove  it  as  one  of  the  muniments  of  his  estate.  In  a 
creditor's  bill  the  judgment  received  by  the  plaintiff  is  con- 
elusive  against  the  party  whose  conveyance  is  sought  to  be  set 
aside  for  fraud  of  the  existence  and  amount  of  the  plaintiff's 
debt,  and  the  defendant  is  not  permitted  to  impeach  it  for  error 
of  fact  or  law  in  the  absence  of  fraud  or  collusion.  The 
former  judgment  in  this  case  operated  as  a  transfer  from  the 
Construction  Company  to  the  Car  and  Equipment  Company 
of  all  its  rights,  and  has  the  same  force  as  if  it  liad  been  made 
by  an  instrument  in  form  executed  by  the  Construction 
Company  to  the  plaintiff  in  the  judgment.  {Barr  v.  Oratz^ 
4  Wheat.  213 ;  Candee  v.  Lord,  2  N.  Y.  269 ;  Eaymond  v. 
Richmond,  Y8  id.  351 ;  Canaan  v.  Greenwoods  Turnpike  Co,, 
1  Conn.  1 ;  Black  on  Judg.,§  60 Y ;  Bigelow  on  Estp.  149  et  seq.) 
"The  case  of  HaaaaU  v.  Wilcox  (130  U.  S.  493)  illustrates 
the  distinction  in  the  cases.  In  that  case  the  question  was  one 
of  priority  of  liens.     One  party  relied  upon  the  judgment  of 
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a  state  court  adjudging  liim  priority  of  lien  over  all  other 
claims  on  the  property  and  equipment  of  a  railroad  in  an 
action  to  wliich  the  holder  of  a  prior  mortgage  was  not  a 
party,  and  it  was  held  that  as  against  the  mortgagee  and  bond- 
holders the  judgment  of  the  state  court  adjudging  the  priority 
of  lien  was  not  binding. 

"  We  perceive  no  legal  ground  for  disturbing  the  judgment 
below,  and  it  should,  therefore,  be  affirmed,  with  costs." 

Frank  SvUivan  Smith  for  appellant. 

G^A^r^Jw^i -Dflwi*  for  respondent. 

Andrews,  Ch.  J.,  reads  for  affirmance. 
All  concur,  except  Haight,  J.,  not  sitting. 
Judgment  affirmed. 

John  W.  Tbuesdell,  as  Administrator,  etc..  Respondent,  v. 

Hannie  L.  Bourke,  as  Executrix,  etc..  Appellant. 
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1 1170  ^587  Where  fraud  is  alleged  as  the  basis  of  an  action  it  must  be  proved;  & 

.il70  ^588|  recovery  may  not  be  had  on  proof  of  a  right  of  action  on  contract,  or 

of  some  other  character,  although  facts  are  proved  which,  in  a  proper 
form  of  action,  would  justify  the  recovery. 
Where  in  an  action  under  the  act  of  1858  (Chap.  614,  Laws  of  1858)  by  aa 
administrator  whose  intestate  died  insolvent  to  disaffirm  an  alleged  trans- 
fer of  property  alleged  to  have  been  made  by  the  intestate  in  fraud  of 
creditors,  it  appeared  that  the  money  in  question  was  paid  by  a  third 
person  to  B.,  defendant's  testator,  who  was  the  pastor  and  treasurer  of 
a  church,  to  be  used  for  church  purposes  in  performance  of  a  promise 
made  by  said  intestate,  and  that  the  money  was  paid  by  B.  upon  a  mort- 
gage on  the  church  property,  the  complaint  alleged  and  the  answer 
admitted  a  demand  by  plaintiff  for  the  money,  but  it  did  not  appear  that 
at  the  time  of  the  demand  B.  was  informed  of  the  facts  upon  which 
plaintiff  based  his  claim.  Held,  that  the  demand  was  insufficient  to 
charge  B.  with  notice. 
TruesdOl  v.  Bourke  (80  Hun,  55),  reversed. 

(Argued  February  8,  1895 ;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  upon 
an  order  made  July  10,  1894,  which  aflSrmed  a  ju()gment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 
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"This  action  was  commenced  in  May,  1885.  The  orig- 
inal defendant  was  William  J.  Bonrke,  a  Catholic  priest, 
and  the  pastor  of  the  church  of  St.  John  the  Baptist  in 
Syracuse,  who  died  in  April,  1887,  and  the  present  defend- 
ant is  the  executrix  of  his  will,  having  been  substituted  as 
defendant  after  the  death  of  her  testator  and  after  the  action 
had  been  pending  for  more  than  two  years.  The  parties 
seem  to  agree  that  the  action  is  brought  under  ch.  314  of  the 
Laws  of  1858,  which  gave  a  new  remedy  to  the  administrator 
of  a  person  who  died  insolvent  by  permitting  him  to  '  dis- 
affirm, treat  as  void  and  resist  all  acts  done,  transfers  or  agree- 
ments made  in  fraud  of  the  rights  of  any  creditor.'  This,  of 
course,  refers  to  transfers  of  property  made  by  the  deceased 
in  his  lifetime,  and  the  administrator  is  authorized  to  question 
them  or  to  set  them  aside  in  behalf  of  creditors,  though  they 
may  have  been  binding  upon  the  deceased  himself.  It  is 
quite  clear  that  the  complaint  states  a  case  within  the  statute. 
It  alleges  that  one  John  Fitzgerald  died  intestate  and  insol- 
vent on  the  28th  of  February,  1882,  and  then,  after  stating 
that  the  plaintiff  was  appointed  his  administrator  on  April  11, 
1882,  and  that  deceased  at  the  time  of  his  death  owed  debts 
in  a  large  amount  which  he  was  unable  to  pay,  it  proceeds  to 
aver  and  state  the  actionable  facts  as  follows :  '  Tliat  being  so 
indebted,  and  with  intent  to  hinder,  delay,  cheat  and  defraud 
his  said  creditors,  and  being  then  the  owner  of  and  in  posses- 
sion of  about  $8,000  in  money,  the  said  John  Fitzgerald 
deposited  it  in  a  bank  in  Syracuse,  in  the  name  of  one  Kate 
Fitzgerald,  keeping  in  his  possession  and  under  his  control  the 
bank  book  representing  said  deposit.  *  *  *  The  plaintiff 
further  alleges  that  said  Kate  Fitzgerald,  shortly  after  the 
death  of  said  John  Fitzgerald,  discovered  said  bank  book 
among  the  effects  of  said  deceased,  and  wrongfully  and  unlaw- 
fully took  the  same  and  drew  out  said  money  from  said  bank 
and  appropriated  the  same  to  her  own  use  with  the  intent  to 
cheat  and  defraud  the  creditors  of  said  John  Fitzgerald  out 
of  tlie  same,  and  without  any  claim  or  right,  title  or  interest 
therein.' 

"It  then  avers  that  in  March,  1882,  the  defendant  received 
from  Kate  Fitzgerald  the  sum  of  $1,000  so  deposited  in  bad 
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faith  with  intent  to  hinder,  delay  and  defraud  creditors,  and 
with  knowledge  of  all  the  facts. 

"  There  can  be  no  doubt  with  respect  to  the  character  and 
scope  of  the  action.  It  is  based  upon  allegations  of  actual 
fraud  perpetrated  first  by  Fitzgerald  in  depositing  the  money 
to  the  credit  of  his  niece  Kate,  then  by  her  in  procuring  the 
bank  book  and  drawing  it  out,  and,  finally,  by  Father  Bourke 
in  receiving  it  from  her  in  bad  faith  with  knowledge  of  all 
the  facts,  and  with  the  intent  to  defraud  creditors. 

"All  these  allegations  of  the  complaint  were  put  in  issue  by 
tlie  answer,  and  the  fundamental  objection  to  the  judgment, 
which  the  plaintiff  has  recovered,  is  that  the  complaint  is 
unproved  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  and  hence  it  is  not  a  mere  variance 
but  a  failure  of  proof.  (Code,  §  541.)  There  is  not  the  slightest 
proof  in  the  case  that  the  deceased  debtor  ever  deposited  any 
money  in  any  bank  to  the  credit  of  his  niece  or  any  one  else, 
or  that  he  ever  saw  the  pass  book,  or  that  she  ever  had  it  or 
drew  any  money  from  any  bank,  or  that  either  she  or  Father 
Bourke  had  any  knowledge  that  the  deceased  owed  any  one 
a  dollar  at  the  time  of  his  death.  It  was  shown  tiiat  the  debts 
of  the  deceased  existed  in  judgments  of  long  standing  wliich 
had  been  docketed  in  the  clerk's  office,  and  that  all  the  parties 
to  the  fraud  alleged  lived  in  the  same  ward  and  attended  the 
same  church,  but  surely  this  could  not  be  either  actual  or  con- 
structive notice  of  the  facts  constituting  the  fraud.  There  is, 
indeed,  proof  of  two  facts  in  support  of  the  complaint.  One 
is  that  the  deceased  debtor  was  insolvent,  and  the  other  is  that 
Father  Bourke  received  from  Kate,  the  niece  of  the  deceased, 
about  a  month  after  his  death,  the  sum  of  $1,000  in  perform- 
ance of  a  promise  which  the  uncle  had  made  to  him  some 
months  before,  to  contribute  that  sum  in  aid  of  the  building 
of  a  parochial  schoolhouse  upon  tlie  church  property,  but  that 
was  only  one  step  in  the  direction  of  establishing  the  allega- 
tions of  the  complaint. 

"  It  appeared  that  the  deceased  clergyman  paid  this  money 
upon  a  mortgage  which  a  savings  bank  held  against  the 
church  property  on  the  8th  of  July,  1882.  The  learned  trial 
judge,  under  the  objection  and  exception  of  counsel  for  the 
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defendant,  submitted  two  questions  to  the  jury  :  First, 
whether  Father  Bourke,  when  he  received  the  money,  was  a 
party  to  the  alleged  fraud,  of  which,  as  we  have  seen,  there 
was  no  evidence  upon  which  that  fact  could  have  been  found. 
Secondly,  whether,  though  innocent  of  any  fraud  or  wrong 
when  he  received  it,  he  had  not  received  notice  of  the  fact 
constituting  the  alleged  fraud  before  he  paid  the  money  upon 
the  mortgage,  and  if  he  had  then  he  was  liable.  There  was 
•no  proof  of  any  actual  notice  to  him  of  the  fact  at  any  time 
or  in  any  form.  The  complaint  alleged  and  the  answer 
admitted  that  before  the  commencement  of  the  action,  which 
was  on  May  28,  1885,  the  plaintiff  demanded  the  money. 
This  it  should  be  observed  was  nothing  more  than  a  bare 
demand  without  any  information  as  to  the  facts  upon  which 
the  plaintiff's  right  was  founded.  The  defendant  was  the 
treasurer  of  the  church,  and  if  he  received  it  in  good  faith  he 
was  guilty  of  no  wrong  in  paying  it  over,  unless,  at  the  time, 
he  knew  that  some  other  person  had  a  better  right  to  it  in  law 
or  equity.  In  such  cases  it  would  seem  to  be  reasonable  that 
a  demand  should  be  accompanied  with  information  as  to  the 
facte.  {OiUet  v.  Roberts,  57  N.  Y.  28.)  The  learned  judge, 
following  the  theory  of  the  complaint,  instructed  the  jury 
that  if  at  the  time  the  payment  was  made  upon  the  mortgage 
the  original  defendant  had  no  knowledge  of  any  fraud  on  the 
part  of  the  deceased  debtor,  or  his  niece,  then  there  could  be 
no  recovery  in  the  case.  There  were  but  two  items  of  evi- 
dence on  this  point.  One  was  the  statement  of  a  witness  that 
Father  Bourke  had  admitted  to  him  that  he  had  received  the 
money,  hut  might  have  to  pay  it  hack.  It  would  be  quite  dif- 
ficult to  say  that  this  expression  imputed  knowledge  on  the 
part  of  the  person  who  used  it  of  any  fraud  whatever,  but  if 
it  was  used  after  the  money  had  been  paid  out  on  the  mort- 
gage, it  was  obviously  of  no  significance.  When  the  witness 
was  pressed  to  fix  the  time  when  the  demand  was  made  his 
testimony  was  quite  indefinite,  and  to  say  the  least  was  just  as 
consistent  with  a  time  subsequent  to  July  8th  as  a  date  before, 
and  hence  could  not  sustain  a  finding  of  knowledge  before 
payment.  The  other  piece  of  evidence  was  a  provision  in 
the  will  of  Father  Bourke  made  in  1887,  more  than  five  years 
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after  he  had  received  the  money  and  two  years  after  the  com- 
mencement of  this  action.  This  provision  is  to  the  effect  that 
there  was  then  deposited  in  a  bank  $1,000  whicli  belonged  to 
the  school  unless  a  judgment  was  rendered  against  him  in 
this  action  in  whicli  event  it  was  to  be  applied  in  satisfaction 
thereof. 

"  The  jury  were  permitted  to  inquire  whether  this  was  not 
an  admission  that  he  then  had  the  money  in  question,  and,  also, 
whether  it  did  not  tend  to  contradict  or  impeach  his  testi- 
mony that  he  had  paid  it  on  the  mortgage  five  years  before. 
The  language  does  not  warrant  any  such  inference.  Its  mean- 
ing and  purpose  is  quite  obvious  and  it  is  entirely  consistent 
with  the  testimony.  The  testator  had  received  this  money, 
and,  as  he  said,  had  applied  it  upon  the  mortgage  when  it  wss 
intended  for  the  school.  The  will  simply  provided  that  it 
should  be  replaced  by  a  like  sum,  then  on  deposit,  unless  he 
or  his  estate  was  compelled  to  restore  it.  It  is  not  an  admis- 
sion that  he  then  had  the  money  which  had  been  paid  to  him 
by  the  niece  of  tlie  deceased  debtor,  nor  did  it  tend,  in  the 
slightest  degree,  to  contradict  or  impeach  his  testimony.  So 
that  upon  the  question  of  knowledge  of  the  alleged  fraud, 
prior  to  the  time  that  the  money  was  paid  upon  the  mortgage, 
there  was  really  no  evidence  upon  which  to  base  a  finding  by 
the  jury. 

"  It  is  quite  clear  that  this  action  has  been  projected  and  tried 
upon  an  erroneous  theory.  The  learned  counsel  for  the  plain- 
tiff has  abandoned  it  in  his  argument  in  this  court,  and  he  now 
suggests  quite  a  different  state  of  facts  upon  which  to  uphold 
the  judgment.  He  ignores  entirely  any  such  thing  as  a  dispo- 
sition by  gift  or  transfer  on  the  part  of  the  debtor  in  his  life- 
time, but,  on  the  contrary,  assumes  that  he  owned  and  was  in 
possession  of  the  money  at  the  time  of  his  death,  and  that 
afterwards,  in  some  way,  it  came  to  the  hands  of  his  niece, 
who  was  induced  by  the  priest  to  give  to  him  $1,000  of  it 
upon  the  claim  that  the  uncle  had  promised  him  that  sum.  If 
it  could  be  said  that  these  facts  were  pleaded  and  found  this 
judgment  would  clearly  have  a  more  substantial  basis  to  sus- 
tain it.  It  would  not  be  necessary  then  for  the  plaintiff  to 
call  to  his  aid  any  of  the  provisions  of  the  act  of  1858. 
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"  The  title  to  money  or  other  personal  property  which  a 
deceased  person  owns  at  the  time  of  Ids  death  passes  to  his 
administrator,  in  case  of  intestacy,  when  appointed,  as  of  the 
time  of  the  death.  {Ratioon  v.  OverackeVy  8  Johns.  126 ; 
Priest  V.  Waikins,  2  Hill,  225 ;  Stuber  v.  McEntee^  142  N. 
Y.  203.)  If,  intermediate  the  death  and  the  granting  of 
letters,  a  stranger  or  any  third  party,  without  authority,  col- 
lects, receives  or  appropriates  anj'  of  the  assets,  they  become 
liable  to  account  for  the  same  as  administrators  de  son  tort 
to  the  true  personal  representatives  of  the  deceased.  This  I 
conceive  to  have  been  the  law  from  the  earliest  times.  (1 
Williams  on  Ex.  296  [6th  Am.  ed.]  ;  Schouler  on  Ex.  §  184; 
Thorp  v.  Amos,  1  Sandf.  Ch.  26 ;  Scoville  v.  Post,  3  Edw. 
Ch.  203 ;  Van  Horn  v.  Fonda,  5  Johns.  Ch.  388 ;  Campbell 
v.  Tousey,  7  Cow.  64.)  The  principle  was  long  ago  embodied 
in  a  statute  (2  R.  S.  81,  §  60)  and  is  now  §  2706  of  the  Code, 
which  reads  as  follows :  *  Every  person  becoming  possessed 
of  property  of  a  testator  or  intestate,  without  being  thereto 
duly  authorized  as  executor  or  administrator,  is  liable  to 
account  for  the  full  value  of  such  property  to  any  person 
entitled  thereto,  and  shall  not  be  allowed  to  retain  or  deduct 
therefrom  any  debt  due  to  him.'  An  action  for  money  had 
and  received  or  to  account  upon  the»special  facts  or  for  a  tort 
if  warranted  by  the  facts,  is  all  that  is  essential  in  such  a  case. 
It  is  plain  that  such  is  not  the  action  which  the  plaintijff 
brought.  This  action  is  based  upon  fraud,  and  the  plaintiff, 
before  he  can  recover,  must  prove  the  complaint  or  substitute 
another  in  its  place.  {Salisbury  v.  Howe,  87  N.  Y.  128.) 
Where  fraud  is  alleged  as  the  ba^is  of  the  action  it  must  be 
proved.  The  law  will  not  permit  a  recovery  by  proof  of  a 
right  of  action  upon  contract  or  of  some  other  character,  and 
this  though  facts  may  be  stated  or  may  appear  which  in 
proper  form  might  sustain  such  an  action.  {De  Graw  v. 
Elmore,  50  N.  Y.  1 ;  Pass  v.  Matlier,  51  id.  108 ;  Barnes  v. 
Quigley,  59  id.  265.)  It  was  the  theory  of  the  action,  dis- 
closed by  the  complaint,  tha^  the  learned  trial  judge  submitted 
to  the  jury.  The  fact,  which  is  undisputed,  that  Father 
Bourke  received  from  tlie  debtor's  niece,  after  his  death, 
$1,000  in  fulfillment  of  his  promise  to  donate  that  amount  for 
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the  school  would,  in  a  proper  form  of  action,  go  far  to  make 
him  liable  to  account  for  it,  but  that  fact  alone  would  not  be 
sufScient.  Other  facts  should  appear  which  are  not  contained 
in  this  record.  There  is  no  proof  that  the  deceased  debtor 
had  any  money  at  the  time  of  his  death,  and  none  to  show 
how  the  money  which  his  niece  gave  to  Father  Bourke  came 
to  her  possession.  If  it  came  to  her  possession  through  a  dis- 
position by  gift  or  other  transfer  made  by  her  uncle  in  his  life- 
time, valid  between  themselves,  though  void  as  to  creditors, 
then  her  possession  was  not  wrongful,  at  least  until  the  trans- 
action was  disaflSrmed,  and  the  priest  would  not  be  personally 
liable  for  receiving  the  money  in  ignorance  of  any  fraud  after 
he  had  paid  it  into  the  treasury  of  the  church  in  good  faith. 
On  the  other  hand,  if  the  niece  simply  abstracted  the  money 
from  the  effects  left  by  her  uncle,  then  her  possession  was 
wrongful  and  slie  could  give  no  title  to  another  receiving  it 
without  legal  consideration,  though  an  innocent  agent  through 
whose  hands  it  passed  might  be  protected.  In  such  a  case^ 
when  the  property  consists  of  current  money,  the  ultimate 
beneficiary,  without  consideration,  would  be  liable.  {Spraighi» 
V.  Hawley^  39  K.  Y.  441.)  What  the  real  facts  are  as  bear- 
ing upon  the  nature  of  the  possession  by  the  niece  it  i& 
impossible  even  to  conjeclftire.  If  we  look  at  the  complaint, 
sworn  to  by  the  plaintiff  after  f uU  opportunity  to  ascertain  all 
the  facts,  the  transaction  is  plain  enough,  but  all  we  can  learn 
from  the  proofs  is  that  she  had  this  money  either  in  specie 
or  in  a  check  and  gave  it  to  the  clergyman  for  the  purposes 
stated. 

"  It  is  plain  that  we  cannot  affirm  this  judgment  without 
disregarding  tlie  complaint  entirely  and  then  assuming  certain 
facts  upon  another  theory  of  the  case,  which  are  not  conclu- 
sively established,  and  were  not  submitted  to  or  passed  upon 
by  the  jury.  Moreover,  even  if  we  had  the  power  to  thus 
change  the  whole  scope  and  theory  of  the  action,  it  would  be 
manifestly  unjust  to  burden  the  defense  with  the  costs  of  a 
litigation  which,  thus  far,  has  pifoceeded  upon  a  mistaken 
theory,  or  at  least  upon  a  theory  which  has  not  been  sustained, 
and  so  we  think  that  the  fairest  course  is  to  remit  the  case  for 
a  new  trial. 
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"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event." 

LouU  MaraJujU  for  appellant. 

C.  O,  Baldwin  for  respondent. 

O'Bbibn,  J.,  reads  for  reversal. 

All  concur,  except  Gbay  and  Baetlett,  JJ.,  dissenting. 

Judgment  reversed. 


Ellek  I.  Ballabd,  as  Executrix,  etc.,  Bespondent,  v.  Thb 
Hitchcock  Manufacturing  Company,  Appellant.* 

(Argued  February  27,  1895;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  the  second  Tuesday  of  September,  1893,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

(?.  JJ.  Kellogg  for  appellant. 

Fra/Min  Pierce  for  respondent.  ^ 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Mabgabet  Byrne,  as  Administratrix,  etc.,  Eespondent,  v^ 
The  Bbooklyn  City  and  Newtown  Railroad  Company, 
Appellant. 

(Argued  February  28,  1895;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Br(toklyn,  entered  upon  an  order  made  December 
26,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

*  Reported  below,  71  Hun,  682. 
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Matthew  Hale  for  appellant. 

J.  Stewart  Sosa  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Peckham,  J.,  not  voting. 

Judgment  affirmed. 


LuDwia  Bauman,   Respondent,  v.   Elizabeth  Moseley,  as 
Administratrix,  etc..  Appellant.* 

(Argued  February  28.  1895;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  17, 1893,  which  affirmed  a  judgment  iu  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

Henry  L.  Brant  for  appellant. 

William  H.  Shepard  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


UinTED  States  Trust  Company  of  New  York,  as  Substituted 
Trustee,  etc..  Appellant,  v,  Philip  V.  R.  Stanton, 
Impleaded,  etc.,  Respondent. 

(Argued  March  5,  1895;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  12,  1894,  which  reversed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term,  dismissed  the  complaint  and  awarded  final 
judgment  in  favor  of  defendant. 

♦Reported  below,  73  Hun,  40. 
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EdAJoard  W.  Shddon  for  appellant. 
J(mah  T,  Mwrewn,  for  respondent. 

Agree  to  affirm  on  the  defense  of  the  Statute  of  Limita> 
tions ;  no  opinion. 
All  concur,  except  Gray  and  Babtlett,  JJ.,  dissenting. 
Judgment  affirmed. 


Mart  MoGrbbvy,  as  Administratrix,  etc.,  Respondent,  -y. 
Buffalo  Railway  Company,  Appellant. 

(Argued  March  4,  1895;  decided  Margh  19,  1895.> 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  July  2,  1894, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Porter  Norton  for  appellant. 

Harry  J9.  Willianhs  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Marla.  L.  Davis,  as  Administratrix,  etc..  Respondent,  v.  Thr 
New  York,  Lake  Erie  and  Western  Railroad  Company^ 
Appellant. 

(Argued  March  4,  1895;  decided  March  19, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  14, 1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
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Lewis  E.  Gwrr  for  appellant. 

Fromk  CoTneshy  for  respondent. 

Agree  to  afiirm ;  no  opinion. 

All  concur,  except  Peokham  and  Gray,  JJ.,  dissenting. 

Judgment  affirmed. 


In  the  Matter  of  the  Accounting  of  Joseph  Pool,  as  Assignee, 

etc. 

(Argued  March  6,  1895  ;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
•of  Common  Pleas  of  the  city  and  county  of  New  York,  entered 
upon  an  order  made  May  7,  1S90,  which  affirmed  a  judgment 
entered  upon  an  order  of  Special  Term  confirming  the  report 
of  a  referee  upon  the  accounting  of  Joseph  Pool  as  assignee 
lor  the  benefit  of  creditors  of  Hiram  Pool. 

James  TT.  Howes  for  appellant. 

Herman  Aaron  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Judgment  affirmed. 

Benjamin  Cbosbt,  Respondent,  v.  William  H.  Clabk,  as 
Executor,  etc.,  Appellant. 

(Argued  March  5,  1895 ;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  27,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

William  Vanamee  for  appellant. 

Daniel  Finn  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
-Judgment  affirmed. 
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In  the  Matter  of  the  Assignment  of  Arthur  E.  Bateman  for  the 

Benefit  of  Creditors. 

Claim  of  Lewis  Clephane.* 

(Argued  March  7,  1896;  decided  March  19,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  April  2,  1894,  which 
affirmed  a  judgment  entered  upon  an  order  of  Special  Term 
confirming  the  report  of  a  referee,  which  decided  that  the 
claimant  above  named  was  not  entitled  to  participate  in  the 
distribution  of  the  estate  of  Arthur  E.  Bateman,  who  had 
made  an  assignment  to  John  A.  Garver  for  the  benefit  of  his 
creditors.  The  claim,  as  presented  to  the  assignee,  was  for 
the  value  of  certain  bonds  alleged  to  have  been  delivered  to 
Bateman  to  secure  the  performance  of  certain  conditions  in  a 
contract,  which  conditions  had  been  performed  and  delivery 
of  said  bonds  demanded  by  claimant  prior  to  the  assign- 
ment. To  prove  his  case  the  claimant  put  in  evidence  a  con- 
tract between  himself  and  one  Hood,  whereby,  in  considera- 
tion of  the  sale  of  a  railroad  to  him,  Hood  agreed  to  deliver 
to  the  claimant  certain  bonds.  The  referee  found  that  the 
sale  was  made  as  proved,  and  that  claimant  received  the  con- 
sideration agreed  upon,  except  the  bonds  in  question  here ; 
that  Bateman  was  not  a  party  to  the  transaction,  and  never 
held  any  of  the  bonds  belonging  to  claimant,  and  was  not 
individually  indebted  to  him. 

The  following  is  the  opinion  in  full : 

"  There  are  said  to  be  two  questions  of  fact  in  this  case, 
although  involving  quite  inconsistent  positions.  One  is 
whether  Bateman  held  the  ten  bonds  claimed  as  due  to  the 
plaintiflE  in  the  character  of  a  bailee  bound  to  deliver  them  ; 
and  the  other  whether  he  owed  the  bonds  as  a  debt  because 
he  was  the  undisclosed  principal  in  plaintiff's  contract  with 
Hood.  Waiving  for  the  present  the  inconsistency  thus 
developed,  it  remains  true  that  the  referee's  findings  negative 

*  Reported  below,  7  Misc.  Rep.  688. 
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botli  the  asserted  facts,  and  are  beyond  our  review  because 
supported  by  evidence.  They  require  attention,  however, 
since  they  are  more  or  less  involved  in  objections  taken  to  the 
referee's  rulings  upon  the  trial. 

"  It  is  first  urged  that  proper  evidence  tending  to  show  that 
Bateman  was  the  real  purchaser  in  plaintiff's  sale  of  the  rail- 
road to  Hood  was  en;oneously  excluded.  To  appreciate  the 
referee's  ruling  we  must  recall  the  situation  existing  when  it 
was  made.  Plaintiff's  written  claim  put  l)efore  the  referee 
was  wholly,  against  Bateman  as  bailee.  After  stating  the 
amount  sought  to  be  recovered,  the  plaintiff  proceeds  thus : 
*  Said  Bateman,  at  the  time  of  his  assignment,  held  said  bonds 
which  had  theretofore  been  delivered  to.  him  to  secure  the 
performance  of  certain  conditions.  Prior  to  his  assignment, 
such  conditions  had  been  duly  performed  and  the  delivery  of 
said  bonds,  coupons  and  interest  had  been  duly  demanded,  but 
such  delivery  was  not  made.'  If  there  was  or  could  be  the 
least  doubt  as  to  the  meaning  of  this  claim  it  was  dissipated  at 
the  opening  of  the  trial,  for  tlie  first  thing  done  on  behalf  of 
plaintiff  was  to  put  before  the  referee  the  affidavit  of  the 
plaintiff  in  which  he  tells  his  whole  story  and  sets  out  in 
detail  the  facts  and  circumstances  upon  which  he  relies.  In 
that  paper  Bateman  is  charged  as  bailee  violating  his  duty, 
the  written  contract  with  Hood  is  annexed,  and  there  is  no 
pretense  or  suggestion  of  any  other  ground  of  liability.  In 
this  state  of  the  case  plaintiff  called  Bateman  as  a  witness. 
On  his  direct  examination  he  testified  that  he  never  had  the 
bonds,  and  that  the  sale  of  the  railroad  was  to  Hood.  The 
claimant  then  asked :  ^  State,  if  you  can,  the  circumstances 
surrounding  the  agreement  entered  into  by  Lewis  Clephane 
and  one  Peck,  attorney  in  fact  of  Calvin  Hood.'  The  evi- 
dence was  objected  to  on  the  ground  that  the  agreement  was 
in  writing,  and  is  in  evidence,  and  speaks  for  itself.  The 
objection  was  sustained,  and  there  was  an  exception.  The 
ruling  was  clearly  right.  The  offer  itself  was  loose  and  broad, 
stating  no  purpose  ^nd  confined  to  no  point,  obviously  imma- 
terial to  any  known  issue  in  the  case,  and  improper  in  the 
face  of  the  writing  itself.  But  the  claimant  now  says  he 
wanted  to  show  that  Bateman  and  not  Hood  was  the  real  pur- 
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chaser.  Then  he  should  have  said  so.  He  should  have  made 
that  offer.  He  should  have  stated  the  new  and  unsuspected 
and  wholly  inconsistent  issue  which  he  meant  to  interject  into 
the  case,  and  asked  a  ruling  in  the  light  of  it.  Not  having 
done  so,  but  concealing  the  purpose  if  he  had  it  at  all,  he  can- 
not now  avail  himself  of  it  to  defeat  the  ruling,  perfectly 
proper  and  just  under  the  circumstances  which  surrounded  it, 
and  when  it  was  made.  To  hold  otherwise  would  be  to  con- 
done what  would  operate  as  a  fraud  upon  the  referee. 

"  Later  Clephane  himself  was  called  as  a  witness  and  was 
asked :  ^  With  whom  did  you  conduct  the  negotiations  lead- 
ing up  to  that  sale  ? '  That  was  objected  to  again  and  the 
objection  was  sustained.  There  was  no  exception  ;  and  if  one 
had  been  taken  the  observations  already  made  would  again  be 
applicable.  There  is  a  further  answer  to  the  criticisni  of 
these  rulings  contained  in  the  opinion  of  the  General  Term, 
but,  wholly  independent  of  that,  I  think  the  claimant  never 
put  himself  in  position  to  raise  the  question  of  error  upon 
which  he  now  relies. 

"  "What  has  been  said  is  one  answer  to  the  claimaat's  excep- 
tion which  questioned  the  referee's  refusal  to  admit  an  offered 
telegram.  It  preceded  the  sale  of  the  road,  and  appeared  to 
fonn  an  element  of  the  negotiations  ending  in  such  sale,  and 
there  was  no  sufficient  proof  of  the  genuineness  or  authen- 
ticity of  the  paper.  If  such  proof  was  possible  by  the  method 
suggested  in  the  testimony,  it  was  not  furnished. 

"  We  discover  no  ground  for  reversal,  and  the  judgment 
should  be  aifirmed,  with  costs." 

Williajn  If.  Stayton  for  appellant. 

Matthew  Hale  for  respondent. 

Finch,  J.,  reads  for  affirmance.  '\ 

All  concur. 
Judgment  affirmed. 
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The  People  ex  rel.  Patrick  Ready,  Respondent,  v.  The 
Mayor  and  Common  Council  of  the  City  of  Syracuse, 
Appellants. 

(Snbmitted  March  11,  1895;  decided  March  19,  1895.) 

Motion  to  amend  remittitur. 

T.  E,  Hancock  for  motion. 

Charles  E,  Ide  opposed. 

Agree  to  amend  remittitur  so  as  to  allow  the  relator  to 
recover  interest  on  the  amount  adjudged  to  be  paid  over  to 
him  from  August  8,  1890,  the  date  of  the  commencement  of 
the  proceedings,  and  that  no  further  damages  be  awarded, 
with  ten  dollars  costs.     No  opinion. 

All  concur. 

Motion  granted  and  ordered  accordingly. 


Gilbert  Murdock,  as  Administrator,  etc.,  et  al..  Respondents, 
V,  Harriet  Robinson,  Impleaded,  etc..  Appellant. 

(Submitted  March  11,  1895;  decided  March  19,  1895.) 

Motion  to  amend  remittitur. 

E,  M.  Harris  for  motion. 

Lynn  J,  Arnold  opposed. 

Agree  to  amend  remittitur  so  as  to  declare  "  that  the  judg- 
ment be  affirmed  so  far  as  it  affects  the  part  of  the  premises 
owned  by  the  Lamb  heirs,  and  that  it  be  reversed  as  to  the 
part  of  the  premises  owned  by  Clarissa  "Waterman,"  and  in 
other  respects  that  the  motion  be  denied.     No  opinion. 

All  concur. 

Ordered  accordingly. 
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Charles  M.  Smith,  as  Executor,  etc.,  Respondent,  v,  Geobob 
B.  NoBTHRUP,  Appellant. 

(Argued  March  6,  1895;  decided  March  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  11,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Charles  II,  Searle  for  appellant. 

Charles  R,  Carruth  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mart  E.  Becraft,  as   Administratrix,  etc..  Respondent,  v. 
The  New  York  Central  and  Hudson  River  Railroad 
.     Company,  Appellant. 

(Argued  March  6,  1895;  decided  March  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  10, 1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

C  D.  Prescott  for  appellant. 

Nelson  Zahriskie  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  not  voting 

Judgment  affirmed. 
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Thb  People  of  the  State  op  New  York,  Respondent,  v. 
Charles  F.  Wilson,  Appellant. 

(Argued  March  7,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Onondaga,  entered  upon  a  verdict  rendered 
September  24,  1894,  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree,  and  also  from  an  order  of  said 
court  denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"On  the  31st  day  of  July,  1893,  James  Harvey,  a  detec- 
tive and  member  of  the  Syracuse  police  force,  was  shot 
and  instantly  killed  on  a  public  street  in  that  city  at  ten 
o'clock  in  the  forenoon.  The  tragedy  was  witnessed  by  a 
number  of  citizens.  Two  brothers,  Lucius  K.  Wilson,  and  this 
defendant,  Charles  F.  Wilson,  were  jointly  indicted  for  !nur- 
der  in  the  first  degree  as  the  alleged  perpetrators  of  the  crime. 

"  The  defendants  demanded  separate  trials.  Lucius  R.  Wil- 
son was  tried,  convicted,  the  judgment  affirmed  by  this  court 
and  sentence  of  death  duly  executed. 

"  In  September  last  this  defendant  was  convicted  of  murder 
in  the  first  degree  at  the  Onondaga  Oyer  and  Terminer  and 
we  are  now  called  upon  to  review  that  judgment. 

"  The  learned  counsel  for  the  defendant  introduced  no  evi- 
dence on  his  behalf.     The  material  facts  are  few  and  simple. 

"  On  the  night  of  Sunday,  June  4,  1893,  the  shoe  store  of 
McBride  &  Co.,  on  South  Salina  street,  was  entered  by  burg- 
lars, the  safe  opened  and  about  $600  in  money  taken,  including 
a  quantity  of  silver  in  quarter  dollar  pieces,  dimes  and  nickels. 

"  On  the  Friday  and  Saturday  preceding  the  burglary  three 
strangers  had  taken  meals  together  in  Palmer's  restaurant. 
Two  of  these  strangers  were  the  Wilson  brothers,  but  the 
identity  of  the  third  has  never  been  disclosed.  On  the  Mon- 
day following  the  burglary  the  same  three  strangers  again 
visited  the  restaurant,  coming  in  separately,  but  eating  their 
meal  together. 

"  Their  bill  was  three  dollars,  and  it  was  paid  with  three 
quarters,  five  nickels  and  twenty  dimes. 
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"The  three  strangers  then  disappeared  from  the  city  of 
Syracuse. 

"•  The  proprietor  of  the  restaurant  had  his  suspicions  aroused 
by  tlie  facts  already  narrated,  and  he  conferred  with  McBride 
and  the  police  officials  as  to  the  possibility  of  the  three 
strangers  being  implicated  in  the  burglary  of  the  previous 
Sunday  night. 

"  It  was  finally  arranged  that  if  the  suspected  men  should 
again  visit  the  restaurant  Pabner  was  to  communicate  with 
police  headquarters  and  they  would  be  placed  under  arrest. 

"  Detective  Harvey  was  advised  of  the  situation  and 
instructed  to  make  the  arrest  if  the  opportunity  presented. 

'•  On  the  morning  of  the  murder,  between  nine  and  ten 
o'clock,  the  Wilsop  brothers  again  appeared  in  Palmer's  res- 
taurant and  ordered  breakfast.  Palmer  at  once  telephoned 
police  headquarters,  and  in  a  few  mmutes  Detective  Harvey 
appeared  upon  the  scene. 

"  At  the  time  of  Harvey's  arrival  the  Wilson  brothers  were 
eating  their  breakfast.  Harvey  desired  to  make  the  arrest  at 
once,  but  Palmer  asked  him  to  wait  until  the  men  had  left 
the  restaurant. 

"  A  brief  description  of  the  location  of  the  restaurant  and 
police  station  is  essential  to  a  proper  understanding  of  the 
closing  scenes  in  this  tragedy. 

"  Water  street  runs  east  and  west,  Warren  street  north  and 
south. 

**  Mann's  tea  store  is  located  at  the  southeast  comer  of  Water 
and  Warren  streets,  facing  west  on  Warren  street. 

"  The  police  station  is  on  Water  street,  one  block  east  of 
Mann's  store  and  on  the  same  side  of  the  street. 

"  Palmer's  restaurant  is  two  blocks  south  of  Mann's  store  on 
the  east  side  of  Warren  street. 

"  Harvey  was  killed  on  Water  street,  about  two  hundred  and 
fifteen  feet  east  of  Maim's  store  and  one  hundred  and  sixty 
feet  west  of  the  police  station. 

"  When  the  Wilson  brothers  left  Palmer's  restaurant  they 
proceeded  north,  on  Warren  street,  in  the  direction  of  Mann's 
store,  which  was  two  blocks  distant. 

''  Harvey  followed  them  and  when  opposite  Mann's  store  he 
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tapped  them  on  the  slioulders  and  the  tliree  stepped  into  the 
doorway  of  the  store  where  tliey  apparently  engaged  in  a  quiet 
conversation  lasting  from  one  to  three  minutes,  accorduig  to 
the  testimony  of  several  witnesses  who  saw  the  transaction, 
but  were  not  near  enough  to  hear  what  was  said. 

"  No  witness  was  produced  who  heard  this  conversation. 

"  The  Wilson  brothers  and  Harvey  then  left  the  doorway, 
•  Harvey  between  them,  but  not  holding  or  touching  them ; 
Lucius  was  on  his  left  and  Charles,  this  defendant,  on  his 
right. 

"In  this  position  they  proceeded  north,  turned  east  on 
Water  street  walking  quietly  towards  the  police  station. 
Next  east  of  Mann's  store  a  new  building  was  in  process  of 
erection  and  the  sidewalk  was  barricaded,  the  obstruction 
extending  some  little  distance  beyond  tlie  curb  line. 

"  The  three  men  walked  out  into  the  street  around  the  barri- 
cade and  as  they  approached  the  eastern  corner  of  it  Harvey 
had  each  prisoner  by  the  arm;  they  were  still  proceeding 
quietly  and  not  engaged  in  conversation. 

"Just  as  they  were  turning  in  toward  the  sidewalk  this 
defendant,  Charles  F.  Wilson,  exclaimed  *  Let  her  go ; '  at 
the  same  instant  he  caught  Harvey  by  the  coat  with  his  left 
hand  and  jerked  him  around  so  that  while  he  had  been  walk- 
ing east  he  faced  west ;  with  his  right  hand  he  drew  from  liis 
hip  pocket  a  revolver  ten  or  twelve  inches  long  and  dealt 
Harvey  a  severe  blow  with  the  butt  of  it  on  the  left  side  of 
the  head  which  dazed  him  and  caused  his  knees  to  bend  as  if 
he  was  about  to  fall ;  at  that  moment  Lucius,  who  had  in  the 
meantime  freed  himself  from  tlie  grasp  of  Harvey  and  run- 
ning to  the  west  on  Water  street  a  distance,  fixed  by  various 
witnesses  anywhere  from  eight  to  twenty-five  feet,  turned 
and,  drawing  a  revolver  similar  to  the  one  liis  brother  carried, 
discharged  through  the  head  of  Harvey  a  45-calibre  ball, 
which  entered  at  the  right  eye  and  emerged  at  the  back  of  tlie 
skull.  This  defendant,  when  the  shot  was  fired  by  his 
brother,  stood  about  four  feet  from  Harvey,  with  his  revc»lver 
in  hand,  evidently  awaiting  the  result  of  his  brother's  fire,  and 
ready  to  complete  tliis  assassination  of  an  unarmed  peace 
officer  if  the  first  bullet  failed  to  do  its  work. 
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"  The  brothers  then  fled ;  Lucius  was  captured  in  about 
thirty  minutes  after  the  shooting  and  this  defendant  nearly  a 
month  later  in  the  city  of  Buftalo. 

"  The  main  question  presented  is  whether,  as  a  matter  of  law 
on  the  facts  presented  by  the  People,  the  conviction  of  this 
defendant  can  stand  notwithstanding  he  did  not  fire  the 
fatal  shot. 

"  The  learned  trial  judge  in  his  charge  to  the  jury  instructed 
them  with  great  clearness  as  to  the  law  governing  the  case, 
and  repeatedly  reminded  them  there  were  two  theories  upon 
which  the  defendant  could  bo  convicted  of  murder  in  the  first 
degree,  if,  in  their  opinion,  the  facts  justified  it ;  he  called 
to  their  attention  as  the  first  theory  that  murder  in  the 
first  degree  is  the  killing  of  a  human  being  from  a  deliberate 
and  premeditated  design  to  effect  the  death  of  the  person 
killed  or  of  another  (Penal  Code,  §  183,  sub.  1),  and  that  a 
person  concerned  in  the  oommission  of  a  crime,  whether  he 
directly  commits  the  act  constituting  the  offense  or  aids  and 
abets  in  its  connnission  is  a  principal  (Penal  Code,  §  29) ;  lie 
also  pointed  out,  as  the  second  theory,  that  nmrder  in  the 
first  degree  is  the  killing  of  a  human  being  without  a  design 
to  effect  death,  by  a  person  engaged  in  the  commission  of  or 
in  an  attempt  to  commit  a  felony,  either  upon  or  affecting  the 
person  killed  or  otherwise.     (Penal  Code,  §  183,  sub.  3.) 

"  The  jury  were  instructed  that  the  People  claimed  the  evi- 
dence justified  a  finding  that  there  was  an  understanding 
between  these  two  brothers,  made  previously  or  at  the  time, 
to  resist  to  the  utmost  being  arrested  even  if  that  resistance 
led  to  the  taking  of  human  life,  and  this  being  so  it  consti- 
tuted a  deliberate  and  premeditated  design  to  kill,  and  death 
resulting,  it  was  nmrder  in  the  first  degree. 

"  The  jury  were  also  instructed  that  if  they  found  the  two 
brothers  w-ere  acting  jointly  and  w^ere  aiding  and  assisting 
each  other  in  esca])ing  or  attemi)ting  to  escape  by  force  from 
the  lawful  custody  of  the  deceased  then  they  need  not  find  a 
design  to  effect  Harvey's  death,  and  both  were  guilty  of  nmr- 
der in  the  first  degree. 

"  It  was  also  left  to  the  jury  to  determine  whether,  under  all 
the  circumstances  of  this  case,  the  two  brothers  were  in  law- 
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fill  custody  of  Harvey  as  a  peace  ofHcer  on  a  charge  of  felony, 
and  were  aiding  and  assisting  each  other  in  an  attempt  to 
escape. 

"  The  jury  were,  throughout  the  charge,  cautioned  again  and 
again  to  keep  in  mind  the  legal  distinctions  to  whicli  the  court 
had  called  their  attention.  Indeed,  the  counsel  for  the 
defendant  urged,  upon  the  argument,  that  the  prisoner  was 
prejudiced  by  this  repeated  reference  of  the  trial  judge  to  the 
legal  distinctions  in  the  case. 

"  We  are  unable  to  see  any  force  in  this  criticism,  but  on  the 
contrary  are  persuaded  that  the  jury  must  have  approached  the 
consideration  of  this  case  with  a  very  clear  apprehension  of 
the  principles  of  law  that  were  to  control  them  in  the  dis^ 
charge  of  their  duty. 

"  A  careful  study  of  the  facts  in  this  case  satisfies  us  that  the 
jury  were  justified  in  rendering  a  verdict  to  the  effect  that  this 
defendant  is  guilty  of  murder  in  the  first  degree. 

"  There  is  abundant  evidence  to  sustain  the  conclusion  that 
there  was  a  delil)erate  and  premeditated  design  by  these  two 
brothers  acting  in  concert  to  slay  Harvey.  It  matters  not 
whether  that  understanding  or  agreement  was  for^ped  as  part 
of  a  general  poUcy  adopted  by^  these  desperate  men  while  fol- 
lowing a  life  of  crime,  or  an  instantaneous  compact,  born  of  the 
exigency  of  the  occasion,  when  James  Harvey  had  each  by  the 
arm  and  was  within  one  hundred  and  sixty  feet  of  the  police 
station  whose  cell  doors  were  about  to  close  upon  them.  The 
deliberation  and  premeditation  essential  to  constitute  the  crime 
may  have  existed  in  either  case. 

"  The  immediate  facts  surrounding  the  killing  are  the  only 
evidence  the  People  could  adduce  to  prove  this  agreement  or 
understanding,  and  they  were  persuasive  and  convincing  to 
the  last  degree. 

"  We  have  an  unarmed  peace  officer  discharging  his  duly  in 
a  gentle  and  considerate  manner,  and  thrown  entirely  off  his 
guard  by  the  apparently  docile  and  submissive  way  in  which 
his  prisoners  were  allowing  him  to  conduct  them  to  the  police 
station ;  we  have  two  desperate  men  carrying  concealed 
weapons  of  an  unusually  deadly  and  dangerous  character ;  we 
have  perfect  concert  of  action  between  the  prisoners,  both 
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submissive  and  quiet  until  this  defendant  uttered  Lis  warning 
cry  to  '  Let  her  go,'  and  then  each  sprang  into  the  most 
intense  activity ;  this  defendant  dazed  Harvey  with  a  blow 
from  the  butt  of  his  revolver,  and  at  almost  the  same  instant 
of  time  the  bullet  of  Lucius  completed  the  work  of  death. 

"  It  is  fair  to  assume  from  the  evidence  that  within  ten  or 
fifteen  seconds  after  this  defendant  gave  his  fatal  signal  James 
Harvey  was  lying  dead  in  his  tracks  with  this  defendant 
standing  within  four  feet  of  him,  with  liis  revolver  in  hand, 
watching  t\ie  effect  of  his  brother's  shot. 

"  A  more  perfect  and  complete  combination  and  concert  of 
action  could  not  be  disclosed  by  human  evidence.  The  kill- 
ing of  Harvey  was  the  joint  act  of  these  two  brothei-s. 

"  The  jury,  however,  may  have  adopted  the  other  theory  of 
the  case,  and  reached  the  conclusion  that  the  two  brothers 
were  in  the  lawful  custody  of  Harvey  on  a  charge  of  felony, 
and  were  aiding  and  assisting  each  other  in  an  attempt  to 
escape,  which  act  was  also  felony,  and  properly  regarded  the 
design  to  effect  Harvey's  death  as  immaterial. 

"  The  facts  fully  support  such  a  finding  by  the  jury. 

"  As  the  verdict  was  general  it  is  impossible  to  say  wliich 
theory  of  the  case  the  jury  selected. 

"  Having  reached  the  conclusion  that  the  jury  were  entitled 
to  convict  the  defendant  on  either  theory  of  the  case  it 
remains  for  us  to  consider  the  exceptions  of  the  defendant. 

"  Daniel  W.  Savage,  a  waiter  in  the  restaurant  where  the 
Wilson  brothers  took  breakfast  the  morning  of  the  murder, 
was  permitted  to  testify,  against  the  objection  of  the  defend- 
ant, that  he  said  in  a  natural  tone  of  voice  to  Palmer,  the  pro- 
prietor, when  the  Wilsons  were  passing  through  into  the  din- 
ing room,  and  between  five  and  seven  feet  distant  from  him  : 
*  There  goes  the  burglars.'  This  was  a  circumstance  to  be 
considered  by  the  jury  ;  it  was  for  them  to  determine  whether 
the  Wilsons  heard  the  remark,  and  if  they  believed  they  did, 
it  was  a  fact  of  the  very  greatest  importance  bearing  both 
upon  the  subject  of  the  arrest  and  of  the  opportunity  afforded 
tlie  suspected  men  to  make  the  most  deliberate  and  complete 
agreement  to  resist  arrest  if  the  police  authorities  should 
SicKELs— Vol.  C.         80 
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attempt  it.  In  this  latter  aspect  this  seemingly  trifling  inci- 
dent becomes  of  paramount  importance. 

"  It  would  make  deliberation  and  premeditation  on  the  part 
of  the  Wilson  brothers  not  only  possible,  but  highly  probable 
in  the  light  of  the  subsequent  events  already  commented  upon 
at  length. 

"  The  fact  that  Savage  was  permitted  to  give  his  opinion 
under  cross-examination  that  he  did  not  believe  the  Wilsons 
heard  his  remark  is  entitled  to  no  weight.  The  cross-exami- 
nation was  thorough  and  searching  as  to  this  incident,  and  it  was 
for  the  jury  to  say  if  the  suspected  men  overheard  the  remark. 

"  The  witness  Henry  P.  Haze  was  allowed  to  state  that  the 
indicted  men  were  brothers. 

"  The  defendant's  counsel  insists  this  evidence  was  calculated 
to  harm  the  prisoner.  We  think  it  was  competent  and  had  a 
direct  bearing  upon  the  issue  of  agreement  between  the  Wil- 
sons to  effect  their  escape  by  concert  of  action.  This  fact  by 
itself  would  not  prove  such  an  agreement,  but  it  is  one  of  many 
circumstances  proper  for  the  jury  to  consider. 

"  The  defendant's  counsel  made  several  requests  to  charge 
the  jury,  which  were  refused. 

"  The  first  reads  :  '  If  the  jury  find  that  there  was  no  intent 
by  defendant  to  kill  the  officer,  and  he  did  not  know  that 
Lucius  R.  Wilson  was  going  to  kill  him,  then,  although  pres- 
ent and  striking  Harvey,  he  cannot  be  convicted  of  murder  in 
the  first  degree.' 

"  The  court  refused  to  charge  this  proposition  as  a  whole. 

"  The  trial  judge  pointed  out  that  the  statute  provided  that 
the  intent  must  be  to  kill  the  person  who  was  killed  or 
another,  and  that  if  the  arrangement  was,  before  the  Wilsons 
met  Harvey,  to  resist  to  the  extent  of  killing  some  person  to 
them  unknown,  he  could  not  charge  the  proposition  as 
submitted. 

"  The  most  obvious  vice  of  this  request  to  charge  is  that  it 
was  general  in  its  character  and  not  limited,  as  it  should  have 
been,  to  the  first  subdivision  of  the  statute  which  deals  with 
the  killing  of  a  human  being  from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of  the  person  killed  or  of 
another. 
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"  It  would  have  been  error  to  Lave  charged  this  proposition 
under  the  third  subdivision  of  the  statute  where  there  was  no 
design  to  effect  death  by  a  person  engaged  in  the  commission 
of  a  felony.     (Penal  Code,  §  183,  subdivisions  1  and  3.) 

"  Tlie  suggestion  that  the  context  of  the  record  reveals  tliat 
the  requests  to  charge  immediately  preceding  tlie  one  under 
consideration  referred  to  the  first  subdivision  of  the  statute, 
and  that  this  one  obviously  did,  is  without  force,  as  the  criticism 
is  to  some  extent  inaccurate,  and  furthermore  each  request 
must  stand  by  itself. 

"  Tlie  prisoner  could  not  have  been  prejudiced,  as  the  trial 
judge  had  explicitly  charged  the  jury  under  the  first  sub- 
division of  the  statute,  and  laid  down  the  law  properly. 

"  We  think  there  was  no  error  in  refusing  to  charge  this 
request. 

"  The  next  refused  request  reads  :  *  If  an  agreement  existed 
between  the  parties  to  escape  from  the  officer,  but  not  to  mur- 
der him,  then  the  killing  by  one  is  not  the  act  of  the  other, 
and  unless  the  jury  believe  he  intended  the  death  of  the  offi- 
cer he  cannot  be  convicted  of  murder  in  the  first  degree.' 

"  This  request  is  general  in  its  character,  and  does  not  state 
the  law  accurately  ;  to  have  charged  it  as  it  stands  would  have 
been  error. 

"  The  next  three  requests  refused  read :  '  There  is  no  evi- 
dence that  this  defendant  aided  or  abetted  in  the  killing  of 
Harvey.' 

"  *  There  is  no  sufficient  evidence  of  a  preconceived  and 
common  purpose,  resolution  and  agreement  to  resist  Harvey, 
or  any  officer,  to  the  extent  of  killing  the  officer.' 

" '  There  is  no  sufficient  circumstance  proven  in  this  case  to 
warrant  the  jury  in  finding  any  resolution  or  agreement  by 
defendant  with  Lucius  E.  Wilson  to  commit  murder.' 

"  We  think  each  of  these  requests  was  properly  refused,  as 
all  the  questions  were  for  the  jury. 

"  The  defendant's  counsel  refers  to  a  refusal  to  charge  at 
folio  1679  of  the  case  under  his  fifth  point.  The  court  and 
counsel  seem  to  have  reached  an  agreement  as  to  the  re(][uest 
there  considered. 

"  The  last  request  referred  to  by  defendant's  counsel  reads : 
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" '  If  the  jury  have  a  reasonable  doubt  as  to  defendant's 
guilt  of  murder  in  the  first  degree,  they  may  convict  in  a 
less  degree.' 

"  This  was  afterwards  modified  to  read  '  second  degree ' 
instead  of  '  less  degree.' 

"  The  trial  judge  then  defined  murder  in  the  second  degree, 
and  told  tlie  jury  substantially  they  could  convict  of  that 
degree  under  tlio  first  subdivision  of  the  statute  if  they  had 
a  reasonable  doubt  as  to  deliberation  and  premeditation  ;  he 
then  said  to  the  jury  in  substance,  that  under  the  other  subdi- 
vision of  the  statute  there  was  no  element  of  intent  involved, 
and  if  they  found  no  agreement  to  act  in  concert  they  could 
not  convict  the  defendant  at  all,  and  if  they  found  concert  of 
action  it  would  be  murder  in  the  first  degree. 

"  This  seems  to  us  the  fair  intent  and  meaning  of  a  somewhat 
discursive  charge  made  in  response  to  this  particular  request, 
and  we  do  not  think  there  was  a  refusal  to  charge  as  requested 
in  view  of  all  that  was  said.  The  final  result  was  that  the 
jury  were  correctly  instructed  as  to  the  law. 

"  We  may  state  in  conclusion  that  we  have  not  confined  our 
examination  of  this  case  to  points  presented  by  the  prisoner's 
counsel,  but  have  considered  every  possible  ground  for  excep- 
tion or  error  contained  in  the  record,  and  are  unable  to  say 
that  the  verdict  of  the  jury  should  be  set  aside. 

"The  judgment  of  conviction  and  order  appealed  from 
should  be  affirmed." 

Harrison  Iloyt  for  appellant. 

Benj,  J,  Shove^  Dist.  Atty.j  for  respondent. 

Bartlett,  J.,  reads  for  affirmance. 

All  concur,  except  Andrews,  Ch.  J.,  Gray  and  O'Brien,  JJ., 
who  dissent  on  the  grounds :  (1)  Tliat  there  was  no  sufficient 
evidence  to  justify  the  court  in  submitting  to  the  jury  the 
question  wliether,  on  the  day  of,  or  on  any  day  preceding  the 
homicide,  the  defendant  and  Lucius  R.  Wilson  (who  fired  the 
shot  whicli  killed  Harvey)  had  entered  into  a  joint  agreement, 
conspiracy  or  confederacy  to  resist,  to  the  taking  of  human 
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life  if  necessary,  any  attempt  by  any  person  to  arrest  or  detain 
them,  or  hold  tliem  in  custody,  and  (2)  that  the  charge  of  the 
judge  to  the  effect  that  if  the  jury  found  that  such  combina- 
tion or  agreement  was  made,  and  that  the  killing  of  Harvey 
by  the  shot  fired  by  Lucius  R.  Wilson  was  in  execution  of 
such  common  design,  the  defendant,  Charles  F.  Wilson,  could 
be  convicted  of  murder  hi  the  first  degree,  was  errone- 
ous, for  the  reason  that  the  evidence  furnished  no  sufficient 
basis  for  the  charge. 
Judgment  affirmed. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
the  Executors  of  Fbedeeick  D.  Hodgman,  Deceased. 

(Submitted  March  11,  1895;  decided  April  9,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  4, 

1894,  which  reversed  a  decree  of  the  Surrogate's  Court  of 
Washington  county  dismissing  a  petition  to  open  and  vacate 
a  decree  of  said  surrogate  and  to  open  defaults  of  the 
petitioners. 

Edgar  Hull  for  appellant. 

Charles  8.  Foote  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

LiLLiE  J.  Earle,  Respondent,  v.  George  H.  Eobinson  et  al.. 

Appellants. 

(Argued  March  11,  1895;  decided  April  9,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial   department,  made  February  15, 

1895,  whicli  affirmed  an  order  of  Special  Term  denying  a 
motion  made  after  supplemental  answer  to  vacate  an  injunc- 
tion ^e^i^/^/i^^^  lite. 
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George  M.  Pinney^  Jr,^  for  appellants. 

A.  J.  Dittenhoefer  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.     

The  People  ex  rel.  The  New  Yobk  and  Eastebn  Teleobaph 
AND  Telephone  Company,  Respondent,  v.  Geoboe  W. 
Plympton  et  al.,  Commissioners,  etc.,  Appellants. 

(Argued  J^Iarch  11,  1895;  decided  April  9,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  December,  1894,  which  affirmed  an  order  of  Special 
Term  granting  to  the  relator  a  peremptory  writ  of  mandamus. 

William  B,  Hornhlower  for  appellants. 

E,  IL  Benn  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 

Louisa  M.  Gerby,  Respondent,  v,  William  H.  Liddle, 
Appellant. 

(Argued  March  11,  1895;  decided  April  9,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  20, 
1894,  wliich  reversed  an  order  made  at  Circuit  denying  a 
motion  by  plaintiff  for  a  certificate  that  the  title  to  real  estate 
came  in  question  upon  the  trial  of  the  above-entitled  action, 
under  section  3248  of  the  Code  of  Civil  Procedure. 

Bama  Johnson  for  appellant. 

G.  W,  Yournans  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Fbances  B.  Scott,  Appellant,  v,  Frances  Calladink, 
Impleaded,  etc.,  Respondent.* 

(Argued  March  12,  18d5 ;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  fifth  judicial  department,  entered  upon 
an  order  made  June  20,  1894:,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee. 

August  Becker  for  appellant. 

Patrick  F,  King  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Jane  E.  Wheeler,  as  Administratrix,  etc.,  Respondent,  v. 
The  Watertown  Street  Railway  Company,  Appellant 

(Argued  March  12,  1895 ;  decided  April  9,  1895.) 

Appeal  from   judgment   of    the   General   Term  of    the 

Supreme  Court  in  the  fourth  judicial  department,  entered 

upon  an  order  made  April  24,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

D,  O.  Qriffin  for  appellant. 

Charles  W,  Thompson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦  Reported  below,  79  Hun,  79. 
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Ketitbah  Willdigo,  as  Administratrix,  etc.,  Respondent,  v. 
The  City  of  Brooklyn,  Impleaded,  etc..  Appellant. 

(Argued  March  12,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  27,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

jE  B,  Barnum  for  appellant. 

Arthur  II.  Smith  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur  except  Pegkham,  J.,  not  voting. 

Judgment  affirmed. 


Annie  Ddke,  an  Infant,  by  Guardian,  etc.,  Appellant,  v. 
The  Tenth  and  Twenty-thibd  Street  Febby  Company, 
Respondent. 

(Argued  March  14,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  25, 
1894,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit  dismiss- 
ing the  complaint. 

A.  H.  Dailey  for  appellant. 

William  A.  Jenner  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Cathamnb  T.  Smith  et  al.,  as  Executors,  etc.,  Appellants  and 
Respondents,  v.  The  Mayor,  Aldekmen  and  Commonalty 
OF  THE  City  of  New  York,  Appellant  and  Respondent. 

(Argued  March  14,  1895;  decided  April  9,  1895.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  14, 1894,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict. 

tfoAn  jf.  Kwoanagh  for  plaintiffs. 

George  L.  Sterling  for  defendant. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

Richard  P.  McBride,  Respondent,  v.  Frank  O.  Chamber- 
LAIN  et  al.,  as  Administrators,  etc..  Appellants. 

(Argued  March  18,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  3,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

John  Gillette  for  appellants. 

Henry  M,  Field  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 

Mark    Lythgoe,    Appellant,  -y.   Martha   Lythgob  et  al., 
Appellants,  etal.,  Respondents. 

(Argued  March  19,  1895;  decided  April  9,  1895.) 

Appeal  from  so  much  of  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
Siokels — ^VoL.  C.  81 
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upon  an  order  made  January  12,  1894,  as  affirmed  an  inter- 
locutory judgment  awarding  dower  to  the  defendant  Maria 
Linden,  entered  upon  an  order  of  Special  Term  confirming 
the  report  of  a  referee. 

A.  J.  Skinner  and  L,  A.  Oould  for  appellant. 

Edward  S,  Peck  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Allib  Harmon,  by  Guardian  ad  Litem,  Respondeat,  v.  Thx 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

(Argued  Ittarch  20,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  20,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

J.  W.  Dunwell  for  appellant. 

W,  jE  ITughitt  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


L.  D.  Harmon,  as  Administrator,  etc..  Respondent,  v.  Thk 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

(Argued  March  20, 1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  13,  1895,  which  affirmed  a  judgment 
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in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

«/.  TF".  DunweU  for  appellant. 

TT.  E.  Hughitt  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch  and  IIaight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Minna  Knooh,  Appellant,  v.  Marie  E.  H.  Von  Bernuth,  as 
Executrix,  etc..  Respondent. 

i^  9um»,  that  one  who  as  a  witness  has  testified  to  a  state  of  facts  in  favor 
of  the  successful  party  to  an  action  is  not  thereby  estopped  from  assert- 
ing the  contrary  in  a  subsequent  action  in  his  own  belialf  against  the 
party  in  whose  favor  he  testified  or  his  legal  representatives. 

A  Judgment  will  not  be  reversed  because  the  trial  court  has  drawn  from 
facts  properly  in  the  case  for  other  purposes  an  erroneous  legal  conclu- 
sion as  to  a  question  not  necessarily  involved  in  the  case  or  essential  to 
its  determination. 

(Argued  March  20,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  April  2, 1894,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  dismissing  the  complaint. 

The  following  is  the  opinion  in  full : 

"The  plaintiff,  as  assignee  of  John  Boker,  her  former 
husband,  brought  this  action  against  the  defendant,  as 
the  personal  representative  of  Louis  Funke,  to  compel  an 
accounting  and  payment  to  her  of  certain  interests  or  profits 
in  a  business  that,  as  she  claims,  passed  to  her  under  the 
assignment  from  her  husband.  She  has  been  defeated  in  the 
action  on  various  grounds :  (1)  That  her  husband  had  no  inter- 
est in  the  business  or  profits  to  assign,  and  nothing  passed  to 
her  under  the  assignment.  (2)  That  the  assignment  was  col- 
lateral security  merely  for  the  payment  of  a  certain  note  which 
had  been  fully  paid.  (3)  That  she  is  estopped  through  the 
acts  of  her  husband  and  assignor  in  certain  prior  litigations 
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from  now  claiming  any  interest  in  the  proceeds  of  the  bnal- 
ness.  (4)  That  the  claim  is  barred  by  the  Statute  of 
Limitations. 

"  The  action  was  commenced  in  June,  1889,  and  the  follow- 
ing facts  were  conceded  or  established  and  found  by  the  trial 
court :  John  G.  Boker,  the  father  of  plaintiff's  assignor,  had 
acquired  the  recipe,  formula  and  secret  for  the  manufacture 
of  a  cordial  known  a£  'Boker's  Stomach  Bitters,'  with  the 
labels  designating  the  same,  and  the  trade  mark  and  sole  right 
to  manufacture  and  sell  the  same.  On  the  20th  of  Feb- 
ruary, 1860,  he  assigned  and  transferred  the  same  by  an 
instrument  in  writing  to  his  son-in-law,  defendant's  testator, 
who  continued,  up  to  the  time  of  his  derfth,  on  April  2,  1892, 
to  be  the  sole  proprietor  of  the  right  thus  assigned  and  the 
business  of  manufacturing  and  selling  the  article.  In  con- 
sideration of  this  assignment  the  assignee  agreed  to  carry  on 
the  business  and  to  pay  over  to  Marie  Boker,  the  wife  of  the 
assignor,  during  her  life,  two-thirds  of  the  net  profits  arising' 
therefrom.  John  G.  Boker  died  a  few  days  after  this  assign- 
ment, on  March  3,  1860,  but  his  widow,  for  whose  benefit  the 
transfer  was  made,  survived  him  for  many  years  and  until 
July  5,  1888,  when  she  died,  having  resided  for  most  of  the 
time  in  Germany  after  her  husband's  death. 

"  It  has  been  found  by  the  trial  court  and  is  not  disputed  that 
the  assignee,  the  defendant's  testator,  faithfully  performed  his 
agreement  to  pay  to  the  widow  during  her  life  two-thirds  of 
the  net  profits  of  tlie  business.  He  rendered  to  her  every 
year  statements  of  the  business  and  its  profits  and  paid  to  her, 
or  upon  her  order,  the  share  of  the  profits  secured  to  her  by 
the  assignment  and  agreement.  Her  share  of  the  profits 
amounted  to  a  very  considerable  sum  annually,  and  from  time 
to  time  she  gave  directions  that  a  part  of  it  should  be  credited 
and  paid  to  other  members  of  her  family,  and  in  all  cases  her 
directions  were  complied  with.  Among  others,  she  directed 
that  a  portion  of  her  share  be  credited  to  a  former  wife  of  her 
son,  John  Boker,  in  trust  for  his  benefit,  and  paid  to  her  for 
his  use.  This  request  was  carried  out  by  the  defendant,  and 
certain  sums  were  credited  and  paid  to  Jolin's  wife  as  trustee 
for  him.     It  is  claimed  that  John  did  not  in  fact  secure  the 
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benefits  of  these  credits  or  payments,  but  that  they  were 
retained  or  otherwise  disposed  of  by  his  former  wife,  and  the 
principal  feature  of  this  action  is  to  compel  Funcke,  the  son- 
in-law,  assignee  and  proprietor  of  the  business,  to  account  for 
the  same.  He  died  after  the  commencement  of  the  action, 
which  has  been  continued  against  his  executrix.  This  is  the 
interest  which  the  plaintiff  claims  under  her  assignment. 

"  Without  reference  to  the  other  grounds  upon  which  the 
plaintiff  was  defeated  in  the  action,  it  is  quite  sufficient  to  say 
that  the  defendant's  legal  relations  and  obligations  were  with 
Marie  Boker,  the  widow  of  his  assignor.  He,  having 
accounted  to  her  for  two-thirds  of  the  ^profits  of  the  business 
and  paid  over  the  same  to  her,  or  to  others  by  her  directions, 
is  relieved  from  any  liability  to  account  to  the  plaintiii.  He 
has  discharged  all  his  obligations,  and  if  any  portion  of  the 
share  which  he  disposed  of  under  the  directions  of  Marie 
failed  to  reach  the  objects  of  her  bounty,  he  is  not  in  anywise 
responsible  for  the  diversion.  It  is  said  that  Marie,  in  direct- 
ing certain  sums  to  be  paid  to  the  former  wife  of  her  son,  in 
trust  for  him,  created  a  valid  trust  which  may  be  enforced  in 
equity.  That  may  be  so,  but  the  defendant  was  not  the 
trustee,  and  after  he  had  paid  the  money  over  according  to 
the  directions  of  the  creditor  to  whom  it  belonged,  he  had  no 
further  duty  to  perform  and  incurred  no  further  obligations 
concerning  it.  If  there  was  any  trust,  then  the  former  wife 
of  John  was  the  trustee,  and  if  she  failed  to  account  or  use 
the  money  for  his  lienefit,  her  default  cannot  be  charged  to 
the  defendant.  The  findings  in  the  trial  court,  which  are 
fully  mistained  by  the  evidence,  leave  no  ground  upon  the 
merits  for  the  plaintiflPs  case  to  rest.  Without  discussing  any 
question  as  to  the  Statute  of  Limitations,  the  other  finding  that 
the  note  to  which  her  assignment  was  collateral  has  been  fully 
paid  is  supported  by  evidence.  We  must,  therefore,  assume  it 
to  be  a  fact  in  the  case,  and  this  assumption  would  deprive 
the  plaintiff's  claim  of  any  equitable  basis. 

"  There  are  several  exceptions  in  the  case,  only  two  of  which 
require  any  special  notice.  The  ground  upon  which  the 
plaintiffs  assignee,  John  Boker,  clahned  an  interest  in  the 
profits  is  stated  in  the  complaint  in  a  very  general  way.     The 
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statements  were  very  broad  and  not  confined  to  the  interest 
paid  over  for  his  benefit  in  trust.  In  1879  the  defendant,  aa 
assignee  and  proprietor  of  the  right  secured  by  the  recipe, 
formula  and  trade  mark,  brought  an  action  in  the  courts  of 
Louisiana  against  parties  there  for  an  infringement  of  lus  right, 
to  restrain  the  use  of  the  trade  mark  and  labels  and  for  dam- 
ages. He  succeeded  in  the  action.  In  the  course  of  the  pro- 
ceedings John  was  examined  as  a  witness  for  the  plaintiff  and 
his  depositions  taken  in  this  state.  He  testified  that  he  had 
no  interest  whatever  in  the  right  or  in  the  business.  On  the 
trial  of  the  present  action  these  depositions  were  offered  in 
evidence  for  the  defense  and  received  under  objection  and 
exception.  They  were  properly  received,  since  they  were  at 
least  admissions  on  the  part  of  the  witness  that  he  then  had 
no  interest  in  the  formula,  trade  mark  or  business,  and  thus 
tended  to  disprove  the  broad  allegations  of  the  complaint. 

"  Subsequently  the  judgment  record  in  the  action  in  which 
the  depositions  were  taken  was  offered  and  received  under  a 
general  objection.  The  record  containing  the  pleadings  in 
the  case  showed  what  the  issues  were  to  which  the  testimony 
in  the  depositions  related,  and  thus  tended  to  give  point  and 
appUcation  to  the  statements  of  the  witness. 

"  While  this  document  was  not  very  material,  it  was  not  error 
prejudicial  to  the  plaintiff  to  receive  it,  especially  against  an 
objection  so  general  as  the  one  interposed. 

"  The  learned  trial  judge  found  the  fact  of  the  institution  of 
the  action  in  Louisiana  by  the  defendant,  its  purpose,  object 
and  result,  and  farther  tliat  John,  the  plaintiff's  assignor,  gave 
testimony  to  the  effect  that  the  defendant  was  the  sole  owner 
of  the  recipe,  formula  and  right  to  manufacture. 

"  On  this  finding  a  conclusion  of  law  was  baaed  to  the  effect 
that  John  by  thus  giving  testimony  in  the  action  estopped 
himself  and  all  claiming  through  or  under  liim  from  claiming, 
as  against  the  present  defendant,  who  was  the  plaintiff  in  tliat 
suit,  any  interest  in  the  business  or  the  profits  resulting  from 
the  sale  of  the  bitters.  We  do  not  mean  to  affirm  the  cor- 
rectness of  this  proposition.  It  would  probably  be  quite  dif- 
ficult to  show  that  a  witness  who  testified  to  a  state  of  facts  in 
favor  of  the  successful  party  to  an  action  is  thereby  estopped 
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and  forever  precluded  from  asserting  the  contrary  in  a  subse- 
quent action  in  his  own  behalf  against  the  party  in  whose 
favor  the  testimony  was  given  or  his  legal  representatives. 
His  testimony  once  given  bears  upon  the  truth  or  good  faith 
of  any  subsequent  contradictory  statement,  but  does  not 
necessarily  of  itself  create  an  estoppel.  This  finding,  how- 
ever, is  not  material.  It  constitutes  an  independent  ground  of 
defense  in  the  decision  below,  and  has  no  necessary  connection 
with  the  other  matters  of  defense  which  appear  in  separate 
findings  and  are  so  free  from  doubt  or  conflict  as  to  determine 
the  result,  irrespective  of  any  other  questions.  If  the  findings 
in  regard  to  the  former  suit  and  the  estoppel  are  stricken  out, 
the  judgment  is  well  sustained  by  what  remains.  A  judg- 
ment ought  not  to  be  reversed  because  the  trial  court  has 
drawn  from  facts  properly  in  the  case  for  other  purposes,  an 
erroneous  legal  conclusion  as  to  a  question  not  necessarily 
involved  in  the  case  or  essential  to  its  determination.  Upon 
the  other  facts  found  by  the  learned  trial  judge,  the  plaintiflPs 
case  necessarily  failed,  and  an  additional  reason  for  the 
result,  though  erroneous,  does  not  furnish  any  ground  for  com- 
plaint by  the  plaintifE.  There  are  some  other  questions  pre- 
sented on  the  briefs  of  counsel,  but  it  is  not  necessary  to 
consider  them  since  the  findings  and  other  features  already 
considered  are  controlling  and  dispose  of  the  appeal. 
"The  judgment  should  be  affirmed,  with  costs." 

Charles  Ooldzier  for  appellant. 

Austin  Abbott  for  respondent. 

O'Brien,  J.,  reads  for  affirmance. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 

John  S.  Tholkn,  as  Guardian  ad  Litem,  Respondent,  v.  The 
Brooklyn  City  Railroad  Company,  Appellant. 

(Argued  March  20,  1895;  decided  April  9,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  November 


648  MEMORANDA  OF 

26,  1894,  whicli  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Albert  C.  Termant  for  appellant. 

Thoma%  E.  Pearsall  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Gray,  J.,  not  sitting. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Charles  T.  Harbeck  et  al.,  as  Executors,  etc* 

(Argued  March  21, 1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  12,  1894,  which  affirmed  a  decree  of  the  surro- 
gate of  the  city  and  county  of  New  York  upon  judicial  set- 
tlement of  the  accounts  of  the  petitioners,  as  executors  and 
tmstees  under  the  will  of  Ella  Flagg,  deceased. 

J,  Tredwell  Richards  for  appellants. 

Samuel  S.  Thomas  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Anthony  Timony,  as  Administrator,  etc.,  Respondent,  t;.  Thb 
Brooklyn  City  and  Newtown  Railroad  Company, 
Appellant. 

(Argued  March  21,  1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  npon  an  order  made  November 
26,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
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entered  npon'a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Albert  C.  Tennant  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Stephen  Smith  et  al.,  as  Executors,  etc.,  Appellants,  v.  The       jj^g  gjj 
Town  of  Greenwich,  Kespondent.* 

(Argued  March  23, 1895;  decided  April  9,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  14,  1894,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  overruling  plaintiffs  demurrer  to  the 
answer  and  dismissing  the  complaint. 

The  following  is  the  opinion  in  full : 

"The  plaintiffs  served  an  ambiguous  complaint.  That  is 
the  way  in  which  they  encountered  defeat  and  the  cause 
of  their  principal  trouble.  Their  argument  here  goes 
upon  a  denial  of  that  ambiguity,  after  having  admitted  it 
upon  the  trial,  and  having  refused  to  remove  it  when  it  was 
explicitly  pointed  out.  The  complaint  was  so  drawn  as  to 
admit  of  a  construction  that  the  action  was  to  recover  interest 
due  and  payable  upon  the  sealed  bonds  of  the  town  of  Green- 
wich issued  in  aid  of  a  railroad  construction.  But,  regarded 
as  specialties,  the  instruments  were  exposed  to  certain  possi- 
ble objections.  The  complaint  shows  that  six  thousand  and  live 
hundred  dollars  of  the  bonds  were  issued  before  May  12th, 
1871,  and,  therefore,  although  the  commissioners  were  duly 
and  lawfully  appointed,  were  authorized  to  borrow  the  money 
and  to  bind  the  town  to  its  re-payment,  they  were,  neverthe- 
less, specifically  limited  to  the  issue  of  bonds  payable  in  thirty 

♦Reported  below,  80  Hun,  118. 
SioKBLs— Vol.  C.        Sii 
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years,  and  they  made  the  mistake  of  executing  them  mataring 
in  twenty  years.  The  balance  of  thirty-three  tliousand  and  live 
hundred  dollars  were  issued  after  May  12th,  1871,  and  when, 
by  an  amended  act,  it  was  lawful  to  make  the  securities 
payable  within  any  period  less  than  thirty  years.  But 
that  amendment  of  the  law  which  made  the  twenty  years* 
credit  permissible  imposed  another  condition  which  was 
that  the  commissioners  should  not  issue  the  bonds  so  as 
to  make  more  than  ten  per  cent  of  the  whole  loan  fall  due 
in  any  one  year.  The  question  of  the  liability  of  the  town 
had  three  times  been  before  this  court  anterior  to  the  com- 
mencement of  this  action  and  the  preparation  of  the  com- 
plaint therein.  {Potter  v.  I'own  of  Greemjoich^  92  N.  T.  662 ; 
BrowneU  v.  Town  of  Greenwich^  114  id.  518 ;  Hoag  v.  Town 
of  Greenwich^  133  id.  152.)  In  the  last  case  it  was  conceded 
for  the  purposes  of  the  argument,  but  without  either  discussing 
or  deciding  the  point,  that  the  twenty-year  bonds,  issued  when 
the  law  required  a  credit  of  thirty  years,  were  for  that  reason 
void  as  securities ;  but,  it  was  held  that,  disregarding  them,  the 
town  was  still  liable  upon  an  implied  contract  to  pay  principal 
and  interest  of  the  money  loaned.  That  was  the  legal  situation 
when  the  present  complaint  was  drawn.  The  pleader  observed 
that  if  for  any  reason  the  power  to  issue  bonds,  concededly 
existing,  was  imperfectly  or  unlawfully  executed,  there  still 
would  remain  a  right  of  action  founded  upon  the  authorized 
and  completed  loan,  and  resting  upon  an  implied  contract  of 
re-payment.  Observing  that  fact  he  drew  his  complaint  with 
a  double  aspect.  lie  sets  out  the  bonds  and  the  precedent 
facts  necessary  to  make  them  authorized  ;  but  beyond  that  he 
carefully  pleads  the  loan  of  the  money  to  the  town  in  good 
faith,  its  receipt  and  use  of  the  money  for  the  permitted  pur- 
poses and  the  failure  to  pay  after  demand.  All  the  elements 
of  an  action  on  an  implied  contract,  irrespective  of  the  sealed 
bonds,  were  fully  and  carefully  supplied,  and  they  entered  into 
and. formed  part  of  what  was  pleaded  as  one  single  and  com- 
plete cause  of  action.  When  the  defendant  answered,  it  had 
to  face  this  ambiguity,  and  come  prepared  for  either  attitude 
'which  might  be  assumed.  Begarding  the  complaint  as  ^  suit 
on  the  bonds,  it  alleged  defenses  aimed  at  a  destruction  of 
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their  validity.  Regarded  as  an  action  on  an  implied  contract 
to  recover  interest  payable  on  the  money  loaned,  the  defense 
of  the  six-year  and  the  ten-year  Statute  of  Limitations  was 
interposed.  To  those  defenses  the  plaintiffs  demurred.  The 
defendant's  brief  asserts,  and  the  facts  were  not  denied  or 
questioned  on  the  argument,  that  at  the  iirst  trial  the  defend- 
ant's attorney,  in  open  court,  offered  to  stipulate  that  he  would 
strike  Out  tlie  defenses  demurred  to,  if  plaintiffs'  attorney 
would  stipulate  to  recover  only  on  the  bonds  as  valid  contracts 
under  seal,  or  on  a  cause  of  action  to  which  the  six  or  ten 
years'  statutes  would  not  be  a  defense,  and  the  court  said 
openly  that  an  order  would  be  granted  sustaining  the  demurrer 
if  such  stipulation  should  be  made.  The  ambiguity  of  the 
complaint,  its  double  aspect,  thus  came  very  plainly  to  the 
surface.  The  plaintiffs  were  charged  with  it,  were  asked  to 
remove  it,  were  offered  inmiunity  from  the  pleas  of  the  stat- 
ute if  the  ambiguity  should  be  ended,  but  they  steadily  and 
persistently  refused.  The  demurrers  were  overruled,  and 
thereupon  judgment  was  rendered  for  the  defendant  dismiss- 
ing the  complaint.  Why  that  was  done  the  record  before  us 
does  not  show,  and  it  is  not  material  to  inquire,  since  no  ques- 
tion is  raised  here,  except  over  the  sufficiency  of  the  pleas  and 
the  overruling  of  the  demurrers. 

"  It  is  at  this  point  it  seems  to  me  that  the  learned  counsel  for 
the  plaintiffs  makes  his  mistake.  He  says  that  as  to  the  sixty- 
seven  bonds  issued  after  May  12th,  1871,  there  has  never 
been  in  this  court  any  adjudication  of  their  invalidity  and  we 
have  always  treated  them  as  valid.  That  is  entirely  true  and 
the  General  Term  is  mistaken  in  saying  that  we  have  ever 
held  them  to  be  void.  But  what  then  i  The  reply  of  the 
learned  counsel  is  that  he  should  have  recovered  upon  them 
as  specialties.  I  think  so  too,  so  far  as  the  facts  have  come 
to  our  knowledge,  though  we  do  not  so  decide ;  but  whose 
fault  is  it  that  there  was  no  such  recovery,  and  how  is  any 
such  question  before,  us?  When  the  demurrers  were  over- 
ruled the  trial  must  have  proceeded  in  some  manner  upon  the 
issues  joined.  The  plaintiffs  were  at  liberty  to  prove  their 
bonds,  the  defendant  at  liberty  to  establish  their  invalidity, 
.  quite  possibly  even  by  some  new  proof  of  which  we  had  never 
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heard  and  upon  which  we  had  never  passed.  What  took 
place  we  do  not  know.  The  record  before  us  discloses  nothing 
but  a  judgment  for  the  defendant  on  the  merits.  It  may 
have  been  very  wrong,  but  how  can  we  inquire  into  it?  By 
what  process  can  we  say  that  the  court  erred  in  rendering  it 
when  we  know  nothing  of  what  was  proved  or  admitted  on 
the  trial  ?  The  only  alleged  error  brought  to  our  notice  is 
the  ruling  on  the  demurrer.  Beyond  that  we  are  necessarily 
ignorant  of  what  occurred.  Something  may  have  been 
proved  or  admitted  in  open  court  which  justified  the  judg- 
ment rendered  and  showed  the  bonds  to  be  invalid  outside  of 
any  previous  ruling  of  ours.  The  decision  on  the  demurrer 
is  before  us.  The  material  on  which  to  consider  it  is  pre- 
sented, but  the  judgment  for  the  defendant  on  the  merits  is 
brought  here,  bare  and  lonesome,  and  without  anything  show- 
ing it  to  have  been  erroneous.  It  is  not  necessarily  wrong : 
it  may  have  been  entirely  right,  and  no  question  about  it  is 
here  for  our  review.  The  inevitable  inference  from  what  we 
do  know  is  that  plaintiffs  regarded  the  pleas  of  the  Statute  of 
Limitations  as  fatal,  if  those  pleas  stood,  and  perilled  the 
entire  result  on  the  decision  of  the  demurrers.  Why  they 
did  so  we  are  not  required  to  explain  or  even  to  understand. 
"  The  learned  counsel  says  also  that  this  court  did  not  decide 
in  the  HocLg  case  that  the  bonds  issued  before  May  12th, 
1871,  were  void.  That  also  is  true.  We  assumed  their 
invalidity  for  the  sake  of  the  argument  because,  conceding  so 
much,  we  thought  there  could  still  be  a  recovery  and  put  the 
decisiop  upon  the  ground  of  an  implied  contract.  We  did  so 
for  the  reason  that  we  had  grave  doubts  of  the  validity  of 
those  bonds  considered  as  securities,  and  have  such  doubts 
still.  The  question  differs  from  that  decided  in  City  of 
Qtrnici/  V.  WarfieU  (25  111.  317).  There  the  bonds  bore 
twelve  per  cent  interest  when  the  statute  only  permitted 
eight,  and  the  court  held  the  bonds  good  pro  tcmto.  An 
illegal  excess  was  to  be  cut  off.  But  here  something  not  in 
the  bonds  was  to  be  added,  viz.,  an  additional  credit  of  ten 
years.  But,  again,  that  question  is  not  before  us,  and  we  are 
not  required  to  consider  or  discuss  it.  The  same  thing  also  is 
true  of  the  further  contentions  that  a  suit  on  the  coupons  is  a 
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suit  on  the  bonds  because  they  partake  of  the  nature  of  the 
specialty,  and  that  the  bonds  themselves  in  spite  of  the  error 
they  contained  were  good  for  all  purposes  except  the  term  of 
credit.  For  there  are  in  the  record  no  findings  either  of  fact 
or  law  and  no  request  for  either,  no  objections  of  any  kind 
and  not  a  single  exception ;  in  other  words,  nothing  upon 
which  error  could  be  predicated.  Nevertheless  the  question 
of  the  demurrer  and  the  validity  of  the  pleas  may  be  regarded 
as  submitted  to  us  by  the  common  consent  of  both  of  the 
litigating  parties. 

"  There  is  thus  only  the  one  question  presented,  whether  the 
court  should  have  stricken  out  the  pleas  of  the  Statute  of 
Limitations.  They  were  a  good  and  complete  and  perfect 
defense  to  the  cause  of  action  pleaded  which  rested  on  an 
implied  contract.  ^  If  plaintiffs,  nevertheless,  could  under  the 
same  pleadings  and  in  spite  of  the  pleas  have  recovered  on  the 
bonds  as  specialties  they  should  at  least  have  tried  to  do  so, 
should  have  presented  their  proofs  and  arguments,  asked 
rulings  and  taken  exceptions,  instead  of  apparently  consenting 
to  a  final  judgment  against  themselves  on  the  merits  simply 
because  their  demurrer  was  overruled.  The  ambiguity  of  the 
complaint  was  not  the  defendant's  fault.  It  had  the  right  to 
plead  all  the  defenses  it  had  in  either  aspect  of  that  complaint, 
and  when  it  offered  to  withdraw  those  pleas  if  the  plaintiffs 
would  stand  solely  upon  their  bonds  the .  latter  have  only 
themselves  to  blame  for  the  refusal. 

"  The  record  discloses  no  error  and  the  judgment  should  be 
affirmed,  with  costs." 

Brcdnard  Tolles  for  appellants. 

Charles  C.  Vcm  KirTc  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Stephen  Smith  et  al.,  as  Executors,  etc.,  Appellants,  v.  Ths 
Town  of  Gbeenwioh,  Respondent. 

This  case  presented  tbe  same  question,  and  was  argued  and 
decided  with  Smith  v.  Tovm  of  Oreenvnch  {av^prci). 


Nicholas  Powbbs,  as  Administrator,  etc.,  Respondent,  v.  Th« 
Pbtjdbntial  Instjbanoe  Company  of  America,  Appellant. 

(Argued  March  21,  1895;  decided  April  16,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  13,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Thomas  F.  Magner  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 


John  Dctbyea,  Appellant,  v,  Catherine  Fueohsel  et  al.,  as 
Executors,  etc.,  Respondents.* 

(Argued  April  8,  1895;  decided  April  16,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  16,  1894,  which  reversed  an  order  of  Special 
Term  amending  a  judgment  in  favor  of  defendants  and 
vacated  a  judgment  based  upon  the  order  reversed. 

The  following  is  the  opinion  in  full : 

•Reported  below,  76  Hun,  404. 
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"This  is  an  appeal  from  an  order  in  this  action,  and 
the  record  discloses  a  condition  of  tilings  so  complicated 
and  anomalous  as  to  render  an  examination  of  the  case, 
and  any  attempt  to  unravel  the  web  in  which  the  parties 
are  involved,  quite  difficult.  The  case  illustrates  how  a  very 
plain  and  simple  issue  may  be  obscured  and  the  rights  of  the 
parties  lost  sight  of  by  errors  or  mistakes  in  the  procedure. 
Li  an  ordinary  action  for  the  recovery  of  the  price  of  goods 
sold,  the  parties  have  become  involved  in  a  hopeless  tangle  of 
judgments,  orders  and  appeals,  without  having  yet,  in  any 
legal  sense,  touched  the  original  question  in  dispute.  We  do 
not  propose  to  consider  these  proceedings  in  their  technical 
character  since  we  have  arrived  at  the  conclusion  that  the 
case  ought  in  some  way  to  be  brought  back  to  the  point  from 
which  the  parties  and  their  counsel  have  wandered  in  contro- 
versies arising  from  the  peculiar  and  mistaken  methods  of 
procedure  that  have  been  followed.  The  action  was  com- 
menced by  the  plaintiff  in  February,  1889,  against  George  E. 
Fuechsel,  the  defendant's  testator,  who  died  subsequent  to 
the  joining  of  issue  in  the  action.  The  complaint  states  a 
cause  of  action  for  the  recovery  of  the  price  of  certain  car- 
loads of  cauliflower,  and  the  price  is  stated  at  a  gross  sum, 
besides  a  certain  portion  of  tlie  profits  made  or  to  be  made  by 
the  defendant  upon  the  preparation  and  sale  of  the  goods. 
The  defense  was  substantially  a  general  denial,  a  breach  by 
the  plaintiff  of  the  agreement  between  the  parties  and  a 
counterclaim. 

"  In  March,  1890,  the  issues  in  the  action  appear  to  have 
been  regularly  tried  by  the  court,  and,  upon  findings  of  fact 
and  law  then  made,  the  complaint  was  dismissed.  There 
were  two  conclusions  of  law  stated  in  the  decision  :  (1)  That 
the  plaintiff  has  established  no  cause  of  action  against  the 
defendant,  and  (2)  tliat  the  defendant  is  entitled  to  judgment 
dismissing  the  complaint,  with  costs.  On  this  decision  judg- 
ment was  entered  on  the  first  Monday  of  March,  1890, 
adjudging  that  the  complaint  be  dismissed  upon  the  merits, 
and  tliat  the  defendant  recover  of  the  plaintiff  tlie  sum  of 
$220  costs.  So  far  the  proceedings  are  quite  intelligible. 
But  it  is  claimed  by  the  counsel  for  the  plaintiff  on  his  brief 
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here,  that  in  some  way,  the  parties  were  transposed  in  the 
decision,  and  that  the  coart,  in  fact,  did  not  intend  to  dismiss 
the  plaintiffs  complaint,  but  the  defendants'  counterclaim. 
There  is  nothing  in  the  record  before  us  to  show  this,  except 
possibly,  the  order  which  was  subsequently  made.  This  order 
appears  to  have  been  granted  more  than  a  year  afterwards,  on 
April  10,  1891,  upon  the  plaintiffs  application,  and,  after 
reciting  the  trial  of  the  action,  the  dismissal  of  the  complaint, 
the  entry  of  judgment  for  the  defendant,  the  denial  of  a 
motion  by  plaintiflE  for  a  new  trial  on  the  ground  of  irregu- 
larity and  surprise  with  leave  to  apply  for  leave  to  amend 
the  judgment,  the  order  then  directs  that  the  judgment, 
entered  about  a  year  before  in  favor  of  the  defendant,  be 
.  amended  by  adding  the  following  provisions  at  the  foot  of  it : 
(1)  That  a  referee  who  was  named  be  appointed  to  take  and 
state  an  account  between  the  plaintiff  and  defendant  concern- 
ing the  matters  alleged  in  the  complaint  and  stated  in  certain 
of  the  findings  of  fact  mentioned  ;  (2)  that  the  referee  report 
thereon  to  the  court  with  the  testimony  taken  ;  (3)  that  the 
first  and  second  conclusions  of  law  in  the  decision  referred  to 
be  stricken  out ;  (4)  that  the  clerk  correct  the  judgment  record 
and  docket  of  the  judgment  in  the  case  accordingly.  We 
cannot  know  what  reasons  moved  the  court  to  make  this  order 
since  the  papers  upon  which  it  was  granted  do  not  appear  in 
the  record.  It  may  be  that  it  was  intended  to  authorize 
a  vacation  of  the  judgment  entered  for  the  defendant. 
The  court  had  the  power,  if  it  appeared  that  it  had  been 
entered  by  some  mist^e,  irregularity  or  error  which  deprived 
it  of  the  character  of  the  judgment  of  the  court,  as  intended 
by  the  trial  judge,  to  vacate  it,  or  to  set  it  aside  for  any  error 
of  law  or  fact  committed  at  the  trial,  so  far  as  power  is  given 
to  the  trial  court  for  that  purpose  by  the  Code.  But  it 
appears  that  the  judgment  for  the  defendant  dismissing  the 
complaint  and  for  costs  was  never  in  fact  vacated,  and  it  still 
remains  upon  record  as  the  final  disposition  of  the  issues  in 
the  case. 

"  But  the  parties  appeared  before  the  referee  named  in  the 
order,  from  time  to  time,  and  proof  was  given  before  him  at 
length  touching  the  merits  of  the  case.     The  referee  reported 
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to  the  court  in  obedience  to  the  order,  and  on  the  13th  of 
November,  1893,  the  conrj  confirmed  it,  overruling  the 
defendants'  exceptions  to  the  same,  and  directing  the  clerk  to 
enter  judgment  for  the  plaintiff  for  over  $5,000. 

'^  In  this  way  a  judgment  for  the  defendants  dismissing  the 
complaint  has  been  changed  to  a  judgment  for  the  other  side. 
The  defendants  appealed  to  the  General  Term  from  the  judg- 
ment, and  also  from  the  order  which  appointed  the  referee 
and  amended  the  original  judgment  already  referred  to.  That 
court  reversed  the  order  and  vacated  the  judgment  in  favor 
of  the  plaintiff  by  an  order  entered  March  16,  1894. 

"  It  appears  from  the  opinion  of  the  court  that  the  reversal 
proceeded  upon  the  ground  that  the  court  at  Special  Term 
had  no  power  to  amend  the  judgment  in  the  particulars  stated. 
The  amendment  of  the  judgment  in  the  manner  stated  and 
the  appointment  of  a  referee  to  take  proofs  and  report,  not- 
withstanding the  existence  of  a  judgment  in  favor  of  the 
defendants  dismissing  the  complaint,  was  not,  we  think,  a 
matter  resting  in  discretion,  but  a  question  of  power.  The 
appointment  of  the  referee,  being  without  jurisdiction,  all  the 
proceedings  based  upon  the  order,  including  the  judgment  for 
the  plaintiff,  depended  upon  it  and  fell  with  it.  It  is  the 
decision  of  the  General  Term  in  making  this  order  of  reversal 
that  IS  sought  to  be  reviewed  by  this  appeal.  We  think  that 
the  order  was  properly  reversed  and  the  judgment  following 
it  properly  vacated.  There  are  some  further  complications 
presented  by  a  motion  to  dismiss  an  appeal  from  another 
judgment,  which  motion  has  been  submitted  with  this  appeal. 

"  It  appears  that,  what  is  called  a  judgment,  was  also  entered 
upon  that  part  of  the  order  of  the  General  Term  which  vacated 
the  judgment  for  the  plaintiff  on  the  report  of  the  referee. 
Who  entered  this  so-called  judgment,  or  what  it  adjudges,  does 
not  appear,  as  it  is  not  in  the  record  or  described  in  the  motion 
papers.  It  does  appear,  however,  that  after  it  was  entered, 
and  in  May,  1894,  the  plaintiff  appealed  from  it  to  this  court, 
just  as  if  the  court  below  had  reversed  instead  of  vacating  the 
judgment  upon  the  report  of  the  referee.  Of  course  there  was 
no  basis  for  any  judgment  and  no  authority  to  review  the 
SicKELs — Vol.  C.        83 
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Greneral  Term  in  that  way.     In  November,  1894,  after  the 
appeal  to  this  court,  the  General  Term  vacated  the  so-called 
judgment  from  which  the  appeal  was  taken,  and  this  leaves 
the  plaintiff  with  an  appeal  in  this  court  from  a  judgment 
which  has  been  vacated,  since  the  appeal,  by  the  court  in  which 
it  was  rendered.    It  is  plain  that  the  defendants  are  entitled  to 
have  it  dismissed.     It  appears,  also,  that  another  appeal  in 
behalf  of  the  plaintiff  has  been  taken  to  the  General  Term 
from  the  judgment  in  favor  of  the  defendants  dismissing  the 
complaint,  which  was  entered  on  the  first  Monday  of  March, 
1890,  already  mentioned.     A  motion  to  dismiss  it  has  been 
made  by  the  defendants  and  denied.    There  seems  to  be  some 
question  in  regard  to  the  right  of  the  plaintiff  to  have  the 
appeal  heard,  but  just  what  it  is,  does  not  appear.     It  is  quite 
possible  that  the  plaintiff  may  have  a  meritorious  cause  of 
action  which  is  in  danger  of  being  lost  in  the  contention  over 
questions  of  practice.  The  action  of  the  trial  court  in  appointing 
the  reference,  the  report  of  the  referee  and  the  order  con- 
firming the  report  and  directing  judgment  in  his  favor  would 
seem  to  give  considerable  moral  support,  at  least,  to  that  view..' 
He  ought  to  have  an  opportunity  to  present  his  case  to  the 
court  and  to  procure  a  judicial  determination  of  the  issues 
involved.     If  the  judgment  first  entered  dismissing  the  com- 
plaint is  in  fact  such  a  determination  and  not  the  result  of 
mistake,  irregularity,  or  error,  within  the  power  of  the  trial 
court  to  correct,  then  his  only  remedy  is  to  pursue  his  appeal 
from  it.     Whatever  reasons  were  made  to  appear  to  the  court, 
or  in  fact  existed,  for  the  appointment  of  the  referee,  would 
seem  to  be  of  at  least,  equal  weight  upon  a  motion  to  vacate, 
correct  or  set  aside  the  judgment,  and  if,  as  it  now  stands,  it 
does  not  represent  the  actual  decision  upon  all  the  issues,  it 
should  be  set  aside  or  vacated.     The  court  has  large  powers 
over  its  own  judgments,  and,  we  think,  that  fairness  to  all  con- 
cerned demands  that  this  case  should  be  remitted  to  the  Special 
Term  for  the  exercise  of  its  discretion  in  that  regard  as  the 
facts  appearing  may  require. 

"  The  order  appealed  from  should  be  aflSrmed,  without  costs 
to  either  party,  but  with  leave  to  the  plaintiff  to  move  at 
Special  Term  to  vacate  or  set  aside  the  judgment  of  March, 
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1890,  or  to  renew  his  motion  for  a  new  trial,  and  the  motion 
to  dismiss  the  appeal  pending  in  this  court  from  the  subse- 
quent judgment  should  be  granted,  without  costs." 

Alfred  A,  Gardn-er  for  appellant. 

Flamen.'  B,  Candler  for  respondents, 

O'Brien,  J.,  reads  for  affirmance. 
All  concur. 
Ordered  accordingly. 
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In  actions  by  plaintiff  as  executrix  of  B.  to  foreclose  two  mortgages  these  j|^         ^^ 

facts  appeared:  B.  in  his  lifetime  was  the  owner  of  three  farms,  all  of  * = ?vf. 

which  had  been  paid  for  and  improved  with  the  aid  of  the  services  of    ^Z2        ^^J 
his  two  sons,  who  had  worked  for  him  after  their  majority.    On  a  settle-  ' 

ment  between  the  parties  it  was  agreed  that  B.  was  indebted  to  his  sons 
in  the  sum  of  $5,000,  and  in  consideration  (hereof  he  deeded  to  each  of 
them  an  undivided  one-half  of  one  of  the  farms.  The  evidence  tended 
to  show  and  the  trial  court  found  that  the  intention  was  to  vest  in  the 
sons  the  title  in  the  farm,  but  the  father,  fearing  that  the  farm  might  be 
lost  by  the  sons  in  speculation,  to  prevent  this,  required  each  of  his  sons 
to  give  to  him  a  mortgage  for  $1,500  on  the  farm,  which  were  the  mort- 
gages in  suit;  no  bond  was  given,  no  actual  debt  was  intended  to  be 
secured,  and  the  mortgages  were  not  recorded  in  B.'s  lifetime.  HM, 
that  there  was  no  consideration  for  the  mortgages;  and  so,  that  the 
actions  were  not  maintainable. 

Reported  below,  81  Hun,  800. 

(Argued  March  22,  18»5;  decided  April  16,  1895.) 

Appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
orders  made  October  2,  1894,  which  affirmed  judgments  in 
favor  of  defendants  entered  upon  decisions  of  the  special 

♦This  case  is  put  in  the  Memoranda  for  the  reason  that  a  majority  of 
the  court  did  not  concur  in  the  opinion,  but  simply  in  the  result. 
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county  judge  of  Monroe  county  on  trial  at  Special  Term,  dis- 
mifising  the  complaint  in  each  action. 

The  following  is  the  opinion  in  full : 

"Prior  to  the  year  1873,  John  Baird,  the  plaintiflPs  hus- 
band and  testator,  was  the  owner  of  the  farm  which  is 
covered  by  the  two  mortgages  sought  to  be  foreclosed  in  these 
actions.  In  that  year,  his  two  sons,  William  and  James, 
defendants,  went  into  possession  of  it,  and  the  father  directed 
the  assessors  to  transfer  the  assessment  on  the  farm  to  his  sons^ 
They  have  remained  in  possession  ever  since.  In  October, 
1874,  the  father  deeded  the  farm  to  the  sons,  who  took  title 
under  these  deeds  as  tenants  in  common.  It  appeared  that 
the  father  had  two  other  farms,  all  of  which  had  been  paid  for 
and  improved  with  the  aid  of  the  labor  and  services  of  his 
sons,  who  had  worked  for  him  after  their  majority.  On  a 
settlement  between  the  father  and  the  two  sons,  it  was  agreed 
that  he  was  indebted  to  them  in  the  sum  of  $5,000,  and  that 
was  the  consideration  for  the  conveyance.  A  deed  was  given 
to  each  son  conveying  an  undivided  half  of  the  farm  in  con- 
sideration of  $2,500.  The  evidence  tended  to  show,  and  the 
trial  court  has  found,  that  the  intention  was  to  vest  the  title 
in  the  sons  in  fee ;  but  it  appears  that  the  father  had  some 
fears  that  his  sons  would  not  be  able  to  take  care  of  the  prop- 
erty thus  conveyed  and  that  it  might  be  lost  in  speculation  or 
otherwise.  In  order  to  prevent  such  a  result,  as  he  said,  he 
required  the  sons  to  give  back  to  him  mortgages  for  $1,500 
each  on  the  farm.  Ko  bond  was  given  and  no  actual  debt 
was  intended  to  be  secured,  and  they  were  not  recorded  by 
the  father  in  his  lifetime.  With  respect  to  the  purpose  and 
consideration  of  these  mortgages  the  testimony  tended  to 
show,  and  the  trial  court  found,  that  they  were  not  intended 
to  secure  any  debt  or  to  be  or  become  a  valid  subsisting  security, 
or  to  be  recorded  or  enforced,  and  were,  in  fact,  without  any 
consideration  whatever.  In  the  year  J875  the  wife  of  John 
Baird,  and  mother  of  the  defendants,  died,  and,  the  year  fol- 
lowing, he  married  the  plaintiff.  He  died  in  1 883,  leaving  a  will, 
in  which  the  plain tiflf  was  named  as  executrix.  In  that  capacity 
she  brought  actions  against  each  of  the  sons  to  foreclose  the 
mortgages  given  by  them  respectively.    The  complaint  was 
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difimissed  in  each  case  and  the  judgments  were  affinned  at 
General  Term.  There  are  two  appeals  and  two  records,  but 
both  judgments  rest  on  precisely  the  same  f acts^  and  the  ques- 
tions involved  in  both  appeals  are  identical.  Both  cases  may, 
therefoi'e,  be  conveniently  considered  and  disposed  of  as  one. 

^^  The  plaintiffs  right  to  enforce  the  mortgage  is  the  same 
and  no  other  than  the  mortgagee,  her  husband  and  testator,  had 
in  his  lifetime.  She  stands  in  the  place  of  her  husband  and  can- 
not enforce  the  instrument  unless  he  could,  and  every  defense 
that  the  defendants  could  urge  against  the  mortgage  during 
the  life  of  the  father,  they  may  interpose  now  against  his  per- 
sonal representative.  The  instruments  purport  to  have  been 
given  to  secure  the  payment  of  money,  but  it  was  shown  at 
the  trial  aflSrmatively,  and  found  by  the  trial  court,  that  no 
debt  in  fact  existed  in  favor  of  the  father  against  either  of  the 
sons ;  that  there  was  no  intention  to  give  the  mortgage  on  the 
one  hand,  or  to  hold  it  on  the  other,  as  security  for  any  debt. 
That  in  fact  there  was  no  legal  or  equitable  consideration 
moving  between  the  parties  and  no  intention  on  either  side  to 
treat  the  instruments  as  binding  obligations  or  as  valid  or  sub- 
sisting securities.  The  evidence  upon  which  these  findings 
were  made,  if  competent,  was  sufficient  and  the  fact  is  not 
open  to  question  or  review  here. 

"  The  findings  are  based  upon  the  business  relations  which 
the  parties  occupied  to  each  other  before  the  father  gave  up 
the  possession  of  the  farm  to  the  sons  and  then  conveyed  it  to 
them,  taking  back  the  mortgages  in  question,  and  upon  his 
subsequent  conduct  and  declarations  as  to  the  character  of  the 
instruments  and  tlie  purpose  of  their  execution  and  delivery. 
The  general  principle  that  an  instrument  under  seal,  in  the 
form  of  a  mortgage  upon  real  estate,  which  upon  its  face 
expresses  a  consideration  and  purports  to  have  been  given  as 
security  for  a  debt  may,  nevertheless,  as  between  the  parties, 
be  shown  to  have  been  purely  voluntary  or  witliout  any  con- 
sideration, and  so  invalid,  is  not  denied.  {Da/vis  v.  Beohr 
stem,  69  N.  Y.  440;  Jlill  v.  Boole,  116  id.  299;  Briggs  v. 
Zangford,  107  id.  680 ;  Thomas  on  Mort.  §  847 ;  Jones  on 
Mort.  §  1297.) 

"  The  point  upon  which  the  learned  counsel  for  the  plaintiflE 
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relies  is  that  evidence  was  not  admissible  at  the  trial  to  wnolly 
contradict  and  defeat  the  instruments  by  showing,  contrary  to 
what  appeared  on  their  face,  that  they  were  intended  to  have 
no  operation  whatever.  It  is  sought  to  distinguish  this  case 
from  that  of  a  deed,  absolute  upon  its  face,  which  may  be 
shown  to  be. in  fact  a  mortgage,  and  from  the  numerous  other 
cases  in  which  equity  permits  a  party  to  show  that  an  instru- 
ment, appearing  upon  its  face  to  he  of  one  character,  is  or 
ought  to  be  in  truth  of  quite  another  character.  It  is  said 
that  the  principle  upon  which  these  cases  rest  gives  no  sanc- 
tion to  what  was  held  by  the  court  below  in  this  case,  that  a 
party  may  impeach  his  deed  by  showing,  not  only  that  it  was 
without  consideration,  but  that  it  was  intended  to  have  no 
validity  or  become  of  any  binding  force  whatever. 

^^  The  desire  on  the  part  of  the  father  to  retain  some  sort  of 
guardianship  over  the  title  to  the  farm  which  he  had  con- 
veyed to  the  defendants  was,  perhaps,  natural  enough  under 
the  circumstances,  and  it  is  frequently  shown  in  such  transac- 
tions. That  the  mortgages  wei'e  not  intended  to  be  held  by 
him  for  any  other  purpose  is  supported  by  the  circumstances 
that  no  bond  was  given ;  that  they  were  not  recorded,  and  no 
claim  was  made  by  the  mortgagee  during  his  life,  a  period  of 
about  nine  years  that  they  were  in  his  hands  for  any  other 
purpose  or  for  the  payment  of  either  principal  or  interest 
though  past  due.  All  the  circumstances,  when  considered  with 
the  proof  of  the  statements  and  declarations  of  the  father,  were 
sufficient  to  warrant  the  findings  of  the  trial  court  with  respect 
to  the  real  purpose  with  which  the  instruments  were  made  and 
their  true  consideration,  {Holmes  v.  Boper^  141  N.  Y.  67 ; 
Lyony. Ridker^  Id.  225.) 

"  The  presumption  of  some  consideration  that  arose  from  the 
presence  of  a  seal  was  overthrown,  and  we  must  assume  that 
the  instruments  were  without  consideration  of  any  kind. 
{Gray  v.  BarUm,  55  N.  Y.  68;  Be%ty.  Thiel,  79  id.  16; 
Torry  v.  Blacky  58  id.  185 ;  Home  Ins.  Co.  v.  WiUson^  59  id. 
395 ;  Dubois  v.  HerTncmce^  56  id.  673.) 

"  There  is  no  reason  that  we  can  perceive  for  giving  to  these 
instruments  any  greater  force  or  effect  than  was  contemplated 
by  the  parties  when  they  were  executed  and  delivered.    There 
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is  no  estoppel  or  any  right  which  attached  in  favor  of  third 
parties,  and  we  are  not  aware  of  any  principle  which  would 
now  require  a  court  of  equity  to  treat  these  instruments  as 
valid  subsisting  obligations  unless  they  were  intended  as  such 
when  made,  and  this  is  negatived  by  the  findings. 

"  Nor  do  we  perceive  any  good  reason  why  the  real  purpose 
and  true  consideration  and  object  of  the  mortgages  should  not 
be  made  to  appear  when  the  aid  of  a  court  of  equity  h  invoked 
for  their  enforcement.  The  authority  relied  upon  by  the 
learned  counsel  for  the  plaintiflE  in  support  of  his  contention 
is  a  remark  of  'Judge  Rapallo  in  the  case  of  HutcMns  v. 
Hutchina  (98  N.  Y.  66),  in  which  it  is  said :  '  It  has  never 
been  held  that  a  deed  can  be  so  far  contradicted  by  parol  as 
to  show  that  it  was  not  intended  to  operate  at  all,  or  that  it 
was  the  intention  or  agreement  of  the  parties  that  the  grantee 
should  acquire  no  right  whatever  under  it,  or  that  he 
should  reconvey  to  the  grantor  on  his  request  without  any 
consideration.' 

"  That  remark  must  be  understood  with  reference  to  the  facts 
of  the  case  then  under  consideration,  which  was  the  case  of  a 
deed  absolute  in  form  but  intended  as  a  mortgage.  The 
defendant's  answer  was,  however,  so  drawn  as  to  leave  room 
for  the  construction  that  he  intended  to  urge  that  the  convey- 
ance was  intended  to  be  wholly  inoperative,  or  in  trust,  or  to 
secure  a  debt  which  the  parties  had  agreed  shpuld  never  be 
paid,  and  it  was  with  reference  to  this  feature  of  the  case  that 
the  expression  was  used.  It  was  applicable  to  the  case  then 
under  review,  but  cannot  be  regarded  as  authority  for  the 
proposition  that  the  defendants  in  this  case  are  precluded 
from  showing  that  the  mortgages  were  without  any  considera- 
tion in  fact,  or  that  they  were  not  intended  by  any  of  the 
parties  to  have  the  effect  of  incumbering  or  defeating  the  title 
which  the  father  had  just  conveyed  to  his  sons.  The  rule 
which  excludes  evidence  of  parol  negotiations  or  conditions, 
when  offered  to  contradict  or  substantially  vary  the  legal 
import  of  a  written  agreement,  does  not  prevent  a  party  to 
the  agreement,  in  an  action  between  the  parties,  from  show- 
ing, by  way  of  defense,  the  existence  of  a  contemporaneous 
oral  agreement,  made  at  the  time  the  writing  was  executed 
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and  delivered,  which  would  render  the  use  of  the  written 
instrument,  for  any  purpose  contrary  to  or  inconsistent  with 
the  oral  stipulation,  dishonest  or  fraudulent.  {JuiUiard  v. 
Chaffee^  92  .N.  T.  629.)  The  consideration  of  a  written 
instrument  is  always  open  to  inquiry,  and  a  party  may  show 
that  the  design  and  object  of  the  agreement  was  different  from 
what  the  language,  if  alone  considered,  would  indicate.  (Id.) 
Parol  evidence  may  also  be  given  to  show  that  a  writing,  pur- 
porting to  be  a  contract  or  obligation,  was  not  in  fact  intended 
or  delivered  as  such  by  the  parties.  {Orieraon  v.  Mason^  60 
N.  Y.  394.)  So,  a  conveyance  absolute  in*  form  may  be 
shown,  as  against  the  heir  at  law  of  the  grantee,  to  have  been 
made  in  trust  for  the  benefit  of  a  partnership  firm,  of  which 
the  grantee  was  a  member,  and  so  held  by  him  in  trust  for  the 
firm.  {Bank  v.  Orote^  110  N.  Y.  12.)  Of  course  there  may 
be  cases  where  the  rights  of  innocent  third  parties  intervene 
to  modify  or  change  the  rules,  as  in  the  case  of  negotiable 
instruments,  or  where  there  exists  some  element  of  estoppel, 
but  as  between  the  parties  to  the  instrument  there  is  no  rea- 
son why  the  truth,  with  respect  to  the  real  object  and  con- 
sideration of  the  instrument,  may  not  be  made  to  appear.  The 
plaintiff  was  not  entitled  to  maintain  the  actions  for  the 
foreclosure  of  the  mortgages  unless  it  was  found  that  there 
was  some  debt  due  to  her  for  the  payment  of  which 
they  were  the  security.  The  findings  are  that  no  debt  ever 
existed,  and  this  is  conclusive  against  the  plaintifPs  right  of 
action.  In  an  action  to  enforce  a  mortgage  by  sale  of  the 
land  the  amount;  if  anything,  of  the  lien  is  an  issue  which  the 
parties  certainly  have  the  right  to  contest.  It  is  the  debt 
which  gives  the  mortgage  vitality  as  a  charge  upon  the  land, 
and  generally  where  there  is  no  debt  or  obligation  there  is  no 
subsisting  mortgage.  The  instruments  contain  a  consideration 
clause  and  a  seal,  and  much  of  what  has  been  said  by  courts 
and  writers  to  the  effect  that  a  party  cannot  be  permitted 
to  defeat  his  own  deed  by  parol  proof  is  based  upon  the 
importance  which  was  attached  to  the  presence  of  these  condi- 
tions in  an  instrument  by  the  common  law.  The  concep- 
tion that  some  consideration  was  necessary  to  support  ^y^x'^ 
promise  and  covenant  was  borrowed  from  the  civil  law,  but 
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Ae  consideration  was  formerly  deemed  to  be  conclnsively 
established  by  the  presence  of  the  consideration  clause  or  the 
seal.  It  was  orighially  supposed  that  the  recitals  and  clauses 
of  a  contract  expressing  a  consideration  could  not  be  varied  by 
parol  proof  to  the  contrary,  but  that  rule  was  gradually  aban- 
doned and  now  that  clause  is  open  to  parol  proof.  {McCrea 
V.  Purmoty  16  Wend.  460 ;  Hebhard  v.  Hattghicmy  70  N. 
T.  54  ;  Ham  v.  Van  Orden^  84  id.  269.)  So,  also,  the  con- 
clusive presumption  of  a  consideration  which  formerly  arose 
from  the  presence  of  a  seal  was  modified  by  statute,  and  it  is 
now  open  to  the  maker  of  such  an  instrument  to  allege  and 
prove  the  absence  of  any  consideration  in  fact  as  a  defense. 
<3  R.  S.  [5th  ed.]  691,  §§  77,  78;  Code,  §  840.) 

"  There  are,  it  is  true,  expressions  to  be  found  in  some  cases 
to  the  effect  that  while  the  question  of  consideration  is  open 
to  be  varied  by  parol  proof,  yet  the  party  cannot  be  permitted 
to  claim  that  a  deed  or  other  instrument  with  a  consideration 
clause  or  a  seal,  or  both,  is  wholly  without  consideration,  and 
thus  entirely  defeat  it.  If  this  idea  is  anything  more  than  a 
somewhat  shadowy  and  fanciful  remnant  of  the  ancient  law, 
it  is  not  easy  to  define  its  precise  scope  or  practical  application 
when  applied  to  an  executory  instrument  like  a  mortgage.  To 
say  that  in  a  case  like  this  it  is  open  to  the  defendant  to  reduce 
by  parol  proof  the  sum  expressed  as  the  consideration  to  one 
dollar  or  any  other  nominal  sum,  but  that  he  cannot  go  any 
farther,  would  be  to  confess  that  the  distinction,  if  it  exists,  is 
altogether  without  substance.  The  instwiment  would  be 
defeated  in  either  case.  It  is  quite  certain  that  by  recent 
adjudications  deeds  and  other  instruments  have  been  defeated, 
in  a  great  variety  of  cases,  by  parol  proof  of  want  of  considera- 
tion, or  that  they  were  delivered  upon  conditions  which  would 
render  their  use  for  any  other  object  a  fraud  upon  the  maker,  or 
tliat  the  purpose  for  which  delivery  was  made  was  different  from 
that  indicated  upon  their  face.  It  will  be  sufficient  to  refer  to 
some  of  the  cases  without  further  comment.  {Reynolds  v. 
Bobinson,  110  N.  Y.  654 ;  Blewitt  v.  Boorum,  142  id.  357 ; 
Andrews  v.  Brewster^  124  id.  433.)  So,  also,  actions  to  fore- 
close mortgages  have  been  defeated  upon  allegations  and  proof 
differing  in  no  substantial  respect  from  that  appearing  in  this 
SiOKELs — Vol.  C.         84 
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case.  {Brigga  v.  Langford^  107  N,  T.  680;  Hamum  v» 
Hanrum^  123  Maee.  441 ;  Wearae  v.  Peirce^  24  Pick.  141 ; 
Hill  V.  /Zix?Z(g,  116  N.  T.  299 ;  Davis  v.  Bechstein^  69  id.  440 ; 
ParJchurst  v.  Iliggina^  38  Hun,  113.)  There  may  be  caseg, 
no  doubt,  wliere  the  party  will  be  held  estopped  by  his  deed 
from  claiming  that  it  is  void  for  want  of  consideration,  especi- 
ally where  by  its  terms  it  appears  to  be  an  absolute  conveyance 
of  land.  {Matter  of  Mitchell,  61  Hun,  372.)  A  volimtary 
conveyance,  intended  to  take  eflEect  as  such,  and  not  executory, 
is  generally  good  between  the  parties  without  actual  considera- 
tion, but  that  principle  has  no  application  to  this  case.  It  is 
not  quite  correct  to  say  that  the  defendant  was  permitted  to 
show  by  parol  that  these  instruments  were  never  to  have  any 
operation  or  eflEect.  They  were  in  fact  executed  and  delivered 
for  a  purpose,  though  not  to  secure  the  payment  of  money, 
and  they  may  have  accomplished  the  very  object  contem- 
plated. That  was  to  protect  the  defendants  against  their  own. 
improvidence  in  contracting  debts  upon  the  faith  of  their  title 
to  the  farm.  Whether  that  purpose  was  lawful  or  practicable 
or  possible  or  the  contrary  is  quite  foreign  to  the  inquiry.  It 
is  enough  to  know  that  such  was  the  motive  and  consideration 
in  the  minds  of  all  the  parties  which  induced  the  execution 
and  delivery  and  no  other.  Having  procured  them  in  that 
way,  it  would  be  unconscionable  now  for  the  mortgagee  or  his 
personal  representative  to  use  or  enforce  them  as  obligations 
for  the  payment  of  money. 

"  The  defendants  had  been  in  possession  of  the  farm  under 
the  final  contract  between  them  and  their  father  to  convey  it 
to  them,  in  consideration  of  the  amount  found  due  upon  the 
settlement,  for  more  than  a  year  before  the  deeds  or  mortgages 
were  given.  During  that  time  they  were  in  a  position  to 
enforce  specific  performance,  and  hence  the  execution  and 
delivery  of  the  mortgages  were  purely  voluntary  acts  on  their 
part,  and  constituted,  so  far  as  appears,  no  element  of  the  con- 
sideration for  the  deeds. 

"  The  acts  and  declarations  of  the  mortgagee  with  respect  to 
the  consideration,  conditions  and  purpose  under  which  the 
instruments  were  made  and  deUvered,  being  admissions  against 
his  interests,  would  have  been  competent  proof  against  him 
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in  a  suit  to  enforce  the  mortgages  in  his  lifetime,  and  hence  are 
now  competent  against  the  plaintiflE  who  represents  him. 
(Holmes  v.  Rqper,  141  N.  Y.  67 ;  Lytm  v.  Bicker^  Id.  226  ; 
Sobart  V.  Hoba/rty  62  id.  80.) 

"  We  think  there  was  no  error  in  the  result  and  that  the 
judgments  should  be  aflirmed,  with  costs." 

W.  A,  Sutherland  for  appellant. 

George  A.  Benton  for  respondent. 

O'Brien,  J.,  reads  for  affirmance. 

Babtlett,  J.,  concurs ;  Peokham  and  Geat,  JJ.,  concur  in 
the  result;  Andeews,  Ch.  J.,  dissents;  Haight,  J.,  not 
sitting. 

Judgments  affirmed. 


Nellie  Sisoo,  as  Administratrix,  etc.,  Respondent,  v. 
The  Lehigh  and  Hudsok  River  Railway  Company, 
Appellant. 

(Argued  April  8,  1895;  decided  April  16,  1895.) 

Motion  to  correct  remititur.     (See  report  of  case,  omte^  page 

•) 

Isaac  H,  Maynwrd  and  John  J.  BeatUe  for  motion. 

Johm,  TT.  Lyon  opposed. 

Agree  to  grant  motion  ;  no  opinion. 
All  concur. 
Motion  granted. 
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ABATEMENT  AOT>  REVIVAL. 

A.,  one  of  the  original  plaintiffs  in  an 
action  to  compel  specific  perform- 
ance by  vendee  of  a  contract  to 
purchase  real  estate,  died  after  the 
trial.  The  deed  tendered  on  the 
trial,  which  was  duly  executed 
and  acknowledged  by  A.  and  the 
other  plaintiffs,  was  placed  under 
the  control  of  the  court  in  the 
hands  of  the  clerk.  Held,  that  the 
death  did  not  abate  the  action,  nor 
was  it  necessary  that  a  new  con- 
veyance from  his  heirs  should  be 
procured;  that  the  delivery  to  the 
clerk  was  a  good  delivery  in  eacraw, 
which  was  not  4efeated  by  the 
death.    Webster  v.  K.  C.  I\  Co,, 
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ACCOUNTING. 

M.,  who  had  been  carrying  on  the 
ice  business,  died  leaving  a  will 
by  which  his  sons  were  made  re- 
siduary legatees.  After  their 
father's  death  the  sons  took  pos- 
session of  said  property  and  there- 
after carried  on  the  ice  business  as 
co-partners.  The  executors  named 
in  the  will  having  renounced,  the 
sons  were  appointed  administra- 
tors with  the  will  annexed.  They 
filed  an  inventory  of  the  estate  in- 
cluding therein  the  ice  plant,  tools 
and  fixtures  formerly  used  bv  the 
testator  in  said  business  and  the 
stock  on  hand.  T}iey,  pursuant 
to  an  order  of  the  surrogate, 
caused  notice  for  the  presentation 
of  claims  to  be  duly  published,  and 
paid  in  full  the  claims  presented, 
also  the  specific  le^cies  and  fu- 
neral expenses.  The  payments 
thus  made  exceeded  by  more  than 
92,000  the  whole  appraised  value 
of  the  estate.  Five  years  thereaf- 
ter the  sons  sold  the  business  and 
the  property  connected  therewith. 
The  bill  of  sale  included  many 
articles  purchased  by  the  sons  after 
the  death  of  M.,  existing  contracts 


for  the  sale  of  ice,  and  the  stock  of 
ice  then  on  hand,  which  was  on 
premises  leased  by  them  and  in 
which  the  testator  never  had  any 
interest.  The  bill  of  sf^le  also  con- 
tained a  covenant  on  the  part  of 
the  vendors  not  to  engage  in  the 
ice  business  for  ten  years  without 
the  consent  of  the  vendee.  In  an 
action  for  the  foreclosure  of  a 
mortgage  given  by  M. ,  a  deficiency 
judgment  was  rendered  after  the 
sale  so  made  by  the  sons,  against 
them  as  administrators.  Upon  an 
accounting  in  proceedings  in- 
stituted by  the  Judgment  creditor, 
the  administrators  charged  them- 
selves with  the  appraised  value 
of  said  ice  plant,  tools  and  ma- 
chinery as  stated  in  the  inventory. 
It  was  not  shown  that  any  of  the 
testator's  personal  property  was 
omitted  from  the  inventory,  or 
that  any  article  therein  named  was 
appraised  at  less  than  its  full 
value;  but  the  creditor  claimed 
and  the  surrogate  decided  that  as 
no  accounting  was  had  and  the 
administrators  continued  the  busi- 
ness, using  therein  the  property 
used  by  the  testator  without  anv 
formal  transfer  of  title,  the  busi- 
ness, its  profits,  accretions  and  pro- 
ceeds belonged  to  the  estate,  and 
the  administrators  were  sur- 
charged with  the  difference  be- 
tween the  inventoried  value  of 
said  property  and  the  sum  re- 
ceived by  them  on  the  sale.  Held, 
error.    In  re  MuUon,  98 


AGREEMENT. 
See  Contract. 


APPEAL. 

1.  Where  the  defendant  at  the  dose 
of  the  evidence  on  trial  of  an 
action  by  a  jury,  moves  the  court 
to  direct  a  verdict  in  his  favor, 
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without  specifying  any  ground, 
and  the  motion  is  denied  and  he 
excepts,  and  a  verdict  is  rendered 
against  him,  he  cannot  maintain 
his  exception  on  appeal  by  show- 
ing that  there  was  a  defect  in  the 
proof  upon  some  points,  and  so 
that  the  facts  did  not  authorize 
the  verdict,  provided  that  the  fail- 
ure of  proof  might  have  been 
supplied,  had  the  attention  of  the 
other  side  been  called  to  the  defect. 
Hairm  v.  K  T.  G,  <Sb  H.  R,  R.  R. 
Go,  285 

15.  While  the  determination  of  the 
General  Term  upon  all  questions 
as  to  the  weight  of  evidence  is 
final,  and  not  reviewable  here, 
where  there  is  no  conflict  in  the 
evidence,  or  that  which  appears 
to  be  in  conflict  is  but  a  mere  scin- 
tilla, or  is  met  by  well-known  and 
scientific  facts  about  which  there 
is  no  conflict,  this  court  may  re- 
view the  decision,  if  contrary  to 
the  evidence,  and  reverse  it. 
BucUon  V.  i?.,  W,  d  0.  R.  R.  Go, 
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8.  An  order  of  a  Surrogate's  Court 
fixing  the  fees  of  appraisers  of  the 
estate  of  a  deceased  testator  is  a 
final  order  affecting  a  substantial 
right,  and  so  is  appealable  to  the 
General  Term  and  to  this  court. 
(Code  Civ.  Pro.  §§  2570,  190.)  In 
re  Harriot.  540 

4.  The  N.  Y.  L.  I.  &  T.  Co.,  as  ex- 
ecutor of  the  will  of  H.,  com- 
menced an  action  to  have  its 
accounts  as  such  settled.  The 
le^tees  under  the  will  objected 
to  items  in  the  account  stated  to 
have  been  paid  the  appraisers  of 
the  estate  for  their  services;  these 
had  not  been  verified  by  affidavit 
of  the  executor  and  adjusted  by 
the  surrogate  before  payment  as 
prescribed  by  the  statute  then  in 
force.  (Chap.  225,  Laws  of  1878; 
see,  also,  Code  Civ.  Pro.  §  2711, 
as  amended  in  1893. )  Pending  the 
trial  of  the  action  before  a  referee, 
the  executor,  upon  affidavits  of 
the  appraisers  and  their  stipulation 
as  attorneys  for  the  executor,  pro- 
cured an  order  from  the  surrogate 
taxing  their  fees  at  $250  each. 
The  legatees,  under  the  will,  there- 
upon, upon  notice  to  the  executor 
and  appraisers,  moved  for  an  order 


vacating  the  order  tazinff  said 
fees,  which  motion  was  denied, 
and  the  surrogate's  order  was  af- 
firmed by  the  General  Term. 
HM,  that  the  legatees  had  the 
right  to  make  the  motion,  and 
tlmt  the  orders  below  were  review- 
able here.  Id. 

5.  P. ,  by  his  will,  gave  to  his  daugh- 
ter F.  120, 000 in  trust,  ''the  same 
to  revert  at  her  death  without  is- 
sue "  to  the  testator's  widow  and 
son.  In  an  action  brought  by  the 
executors  it  was  adjudged  that  the 
fund  was  payable  to  F. ;  that  she 
was,  however,  not  at  liberty  to 
spend  or  waste  the  principal,  but 
was  bound  to  keep  it  securely  in- 
vested for  the  benefit  of  the  re- 
maindermen. The  money  was  paid 
over  to  F.  pursuant  to  the  judg- 
ment. The  widow  thereafter  died, 
and  her  executor  made  a  motion 
at  the  foot  of  the  decree  for  an 
order  requiring  F.  to  give  security 
for  the  fund.  These  facts  appeared 
thereon :  Thtf  whole  fund  having 
been  hopelessly  lost  by  unfortu- 
nate investments,  F.  insured  her 
life  for  120,000  to  provide  for  its 
ultimate  restitution.  Her  mother 
protested  against  this,  asked  F. 
not  to  continue  the  policies,  and 
promised  to  forgive  her  the  loss, 
and  not  call  upon  her  for  the  fund. 
F.  paid  the  premiums  for  a  time, 
and  then  notified  her  brother  of 
her  inabilitv  to  continue  this,  and 
suggested  that  he  continue  the  pol- 
icies; this  he  refused;  she  there- 
upon allowed  $10,000  of  the  insur- 
ance to  lapse.  The  court  required 
F.  to  give  security  for  the  one-lialf 
of  the  fund  payable  to  the  brother, 
but  refused  the  application  as  to 
the  one-half  going  to  the  mother. 
F.  complied  with  the  order.  On 
appeal  by  the  executor,  hdd,  that 
there  was  no  absolute  legal  right  to 
the  security  sought,  but  the  matter 
rested  in  the  reasonable  discretion 
of  the  Special  Term;  and  that  this 
discretion  had  been  exercised  in 
behalf  of  the  movinff  paities  as 
fully  as  was  justified.  Eitehcoek 
V.  Peaslee.  547 

6.  A  judgment  will  not  be  reversed 
because  the  trial  court  has  drawn 
from  facts  properly  in  the  case  for 
other  purposes  an  erroneous  legal 
conclusion  as  to  a  question  not 
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necessarily  involved  in  the  case  or       found.    Held,  that  the  facts  did 


essential     to    its     determination. 
Knock  Y,  VonBemutk.  648 

When    order    granting   tern- 

jnyrary  injunction  not  remewcMe  here. 

See  Castoriano  v.  Dupe.  250 

As  to  sufficiency  of  etidence  to 

justify  submission  to  jury^  and  so  to 
prevent  review  liere  in  an  action  of  as- 
sault alleged  to  Jiave  been  committed 
under  such  drcufnstances  as  to  consti- 
tute the  crime  of  rape. 

See  Dean  v.  Eaplee.  319 

When  disallowance  by  surro- 
gate of  credit  for  counsel  fees  in  tlie 
accounts  of  an  executor  is  within  dis- 
cretion of  surrogate  and  not  retnew- 
4ible  here. 

See  In  re  (TBrien,  379 


APPRAISERS. 

1.  Appraisers  are  officers  of  the 
court,  and  the  amount  of  their 
fees  being  fixed  by  statute  (Code 
Civ.  Pro.  §  2565),  they  have  no 
right  to  demand  or  receive  more 
tlmn  the  statute  allows,  however 
large  the  estate  may  be,  unless 
the  parties  interested  consent.  In 
re  Harriot.  540 

2.  It  appeared  by  the  affidavits  upon 
which  the  motion  to  vacate  was 
made  that  the  estate,  aside  from 
household  furniture  and  items  of 
cash  on  hand,  consisted  of  twenty- 
seven  different  items  of  corporate 
stock  and  other  securities;  that  the 
counsel  for  the  legatees  filled  out 
the  inventory,  except  as  to  the  se- 
curities and  cash,  and  this  part 
was  prepared  by  the  executor; 
that  the  furniture  w^as  appraised 
in  a  lump  sum,  and  the  appraisers 
had  nothmg  to  do  in  regard  thereto 
save  to  see  that  the  furniture  was 
in  the  house;  that  the  value  of  the 
securities  could  have  been  ascer- 
tained in  a  single  day's  time.  No 
j^davits  were  read  m  opposition. 
The  surrogate,  however,  took  into 
consideration  the  affidavits  of  the 
appraisers  used  on  the  original 
motion,  which,  without  giving  any 
items,  stated  generally  that  each 
of  them  had  actually  and  neces- 
sarily been  employed  more  than 
fifty    days.     The    surrogate   so 


not  justify  the  finding,  and  that 
the  order  denying  the  motion  to 
vacate  was  error.  Id, 


ASSAULT. 

In  an  action  to  recover  damages  for 
an  assault  which,  as  set  forth  in 
the  complaint,  was  committed  in 
such  manner  and  under  such  cir- 
cumstances as  to  constitute  the 
crime  of  rape,  these  facts  ap- 
peared: In  April,  1885,  defendant 
took  the  plamtiJQt,  who  was  an 
orphan  fourteen  years  of  age,  to 
his  home  under  an  arrangement^ 
with  her^nd  her  relatives,  with 
whom  she  was  then  living,  that 
he  would  board,  clothe  and  edu- 
cate her;  she  to  become  a  mem- 
ber of  his  family,  to  perform  such 
duties  and  receive  such  care  and 
attention  as  a  girl  of  her  age 
would  be  entitled  to  receive  from 
parents  in  the  same  condition  of 
life.  About  a  year  thereafter,  as 
plaintiff  testified,  defendant  com- 
mitted an  assault  upon  her  in  a 
barn,  where  they  were  alone  to- 
gether, and  had  connection  with 
her  without  her  consent;  that  she 
begged  him  to  let  her  go,  asked 
him  to  desist,  and  resist^  him  to 
the  best  of  her  ability;  that  after 
the  outrage  he  told  her  to  stop 
crying,  go  to  the  house  and  keep 
still  about  it,  and  if  she  told  any 
one  it  would  be  the  worae  for  her; 
that  on  several  subsequent  oc- 
casions within  a  year  thereafter 
he  committed  substantially  simi- 
lar assaults,  he  at  each  time  com- 
manding her  never  to  tell  and 
threatening  her  if  she  did,  but  did 
not  threaten  to  do  her  any  bodily 
harm.  She  made  no  outcry  on  any 
occasion,  and  it  appearea  that  an 
outcry,  if  made,  would  have  been 
heard  by  some  one.  Plaintiff  was 
a  slight,  nervous  girl;  defendant 
a  strong,  powerful  man;  and  the 
evidence  justified  a  finding  that 
he  exercised  a  great  influence  and 
control  over  her  will.    In  conse- 

'  quence  of  the  assaults  she  became 
ill,  having  nervous  spasms,  etc. 
The  action  was  commenced  about 
three  years  after  the  last  assault, 
and  not  until  about  the  time  of  its 
commencement  did  plaintiff  dis- 
close   the    facts    alleged.      Held 
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(Peckham  and  Bartlett,  JJ., 
dissenting),  that  while,  in  order  to 
maintain  the  action,  it  was  neces- 
sary to  satisfy  the  juiy  that  if  de- 
fendant had  the  criminal  connec- 
tion with  plaintiff  it  was  accom- 
panied with  intent  on  his  part  to 
effect  that  purpose  in  defiance  of 
all  resistance  and  without  her  con- 
sent and  against  her  will,  and  that 
she  resistSl  to  the  best  of  her 
ability,  under  all  the  circum- 
stances, the  evidence  was  suf- 
ficient to  authorize  the  submission 
of  these  questions  to  the  jury; 
and  so,  that  with  its  determination 
this  court  could  not  interfere. 
Dean  v.  Ba/plee.  819 


ASSESSMENT  AND  TAXATION. 

1.  As  a  special  partner  is  not  per- 
sonally liable  for  any  of  the  part- 
nership debts,  in  the  assessment  of 
his  personal  property  for  the  pur- 
poses of  taxation  he  is  not  entitled 
to  a  deduction  of  any  portion  of 
the  indebtedness  of  the  firm  under 
the  provision  of  the  Revised  Stat- 
utes (1  R.  S.  890,  891,  §  9,  sub. 
4),  as  amended  in  1892  (^  1,  chap. 
202,  Laws  of  1892),  which  au- 
thorizes a  deduction  of  "the  just 
debts  owing  by  him."  Peopie  ex 
rel.  V.  Barker.  289 

2.  Where,  therefore,  a  non-resident, 
who  had  no  property  within  the 
state  except  a  sum  contributed  by 
her  as  a  special  partner  to  a  part- 
nership, was  assessed  the  amount 
so  contributed  under  the  provision 
of  the  act  of  1855  (§  1,  chap.  87, 
Laws  of  1855),  which  provides  that 
non-residents  doing  business  in 
this  state  as  special  partners 
"shall  be  assessed  and  taxed  on 
all  sums  invested  in  any  manner 
in  said  business  the  same  as  if 
they  were  residents,"  hM^  that  she 
was  not  entitled  to  any  deduction 
on  account  of  the  partnership  in- 
debtedness. Id. 

8.  In  proceedings  by  certiorari  to 
review  the  appraisal  of  the  state 
comptroller  fixing  the  amount  of 
the  relator's  capital  stock  em- 
ployed within  this  state,  the  latter 
objected  to  the  appraisal  on  the 
ground  that  it  is  a  manufactur- 
ing company,  wholly  engaged  in 


carrying  on  manufacture  in  this 
state.  These  facts  appeared  :  The 
relator  is  engaged  m  the  sale  of 
spices,  baking  powder,  coffee  and 
tea,  purchasing  these  articles  in 
bulk.  The  spices  and  baking  pow  • 
der  are  merely  put  up  by  it  in 
packages  for  sale.  Various  kinds 
of  tea  are  mixed  together,  the 
compound  being  called  and  sold  as 
"combination  tea."  The  coffee  is 
purchased  in  the  raw  bean,  then 
roasted  and  ground,  and.  in  some 
instances,  different  kinds  are 
mixed  together.  Held^  that  this 
was  not  manufacture,  and  so  the 
relator  could  not  be  regarded  as 
a  manufacturing  corporation. 
PeopU  ex  rel.  v.  BoberU.  375 

4.  In  an  action  of  replevin,  brought 
in  the  name  of  the  People  by  the 
forest  commission,  to  recover  logs 
cut  by  defendant  upon  lands  in- 
cludea  in  what  is  known  as  the 
"forest  preserve  of  the  state  of 
New  York,"  plaintiff  claimed  title 
through  a  conveyance  to  the  state 
by  the  comptroller,  who  had  pur- 
chased the  lands  at  tax  sales  made 
for  unpaid  taxes  for  the  years  1866 
to  1870  inclusive;  this  conveyance 
was  executed  after  the  two  years 
allowed  for  redemption  had  ex- 
pired; the  deed  to  the  state  was 
recorded  three  years  before  the 
passage  of  the  act  of  1885  (Chap. 
448,  Laws  of  1885),  which  pro- 
vides that  all  conveyances  thereto- 
fore executed  by  tie  comptroller, 
"after  having  been  reconied  for 
two  years,  »  *  *  shall,  six 
months  after  this  act  takes  effect, 
be  conclusive  evidence  that  the 
sale  and  all  proceedings  prior 
thereto  *  *  *  were  regular." 
This  action  was  brought  after 
the  expiration  of  the  six  months. 
Defendant  claimed  that  the  tax 
sale  was  illegal  and  void  for  the 
reason  that  the  unpaid  tax  for 
1867  was  based  on  an  assessment 
roll  verified  before  the  third  Tues- 
day of  August,  and  that  in  1870 
the  assessors  omitted  to  meet  on 
the  third  Tuesday  of  August. 
Heldt  that  these  were  not  iuris- 
dictional  defects,  but  simply  irreg- 
ularities in  the  ijroceedings;  that 
conceding  the  irregularities  to 
have  been  such  as  to  render  the 
sale  invalid,  the  owner  had  his 
remedy  and  an  opportunity  to  be 
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heard,  by  appeal  to  the  board  of 
supervisors,  and  also  by  appear- 
ance before  the  ,  comptroller  and 
demand  for  the  cancellation  of  the 
tax;  and  that  after  the  expiration 
of  the  six  months  the  defects  were 
cured  by  the  statute.  People  v. 
Turner.  451 

6.  Also,  held,  that  through  the  comp- 
troller's purchase  and  deed  the 
state  was  constructively  in  pos- 
session, and  this  constructive  pos- 
session was  made  an  actual  pos- 
session by  the  powers  and  duties 
devolved  upon  the  forest  com- 
mission as  its  representative  by 
said  act  of  1885.  Id. 

6.  Defendant  claimed  an  actual  oc- 
cupancy of  part  of  the  lands  sold, 
and  that  as  no  notice  to  redeem 
was  served  on  the  occupant  no 
title  was  acquired  under  the  sale. 
It  appeared  that  the  land  was 
wild,  uncultivated  and  unim- 
proved forest  land,  T^ith  a  small 
natural  meadow  thereon,  upon 
which  one  M.,  by  leave  of  the 
owner,  at  some  time  after  1871, 
entered,    cut   and    hauled    away 

frass;  also,  that  on  two  occasions 
[.  scattered  a  little  grass  seed 
thereon  and  at  times  dammed  up 
a  brook  so  as  to  overflow  about 
half  an  acre.  There  was  no  build- 
ing on  the  land  and  it  was  ffnin- 
closed.  Held,  that  the  proof 
failed  to  establish  any  such  ac- 
tual occupancy  as  called  for  a 
compliance  with  the  statutory 
provision  requiring  service  upon 
the  occupant  of  notice  to  redeem. 

Id. 

7.  In  proceedings  by  certiorari  to 
review  the  action  of  the  state 
comptroller  in  assessing  so  much 
of  the  capital  of  the  relator  as  is 
employca  in  this  state,  it  appeared 
that  the  relator,  a  corporation  en- 
gaged in  manufacturing  telejjhone 
and  telegraph  apparatus,  is  an 
Illinois  corporation,  having  its 
main  office  and  principal  manu- 
factory in  that  state,  but  conduct- 
ing an  extensive  manufacturing 
business  in  this  state,  and  also 
purchasing  and  selling  general 
electric  supplies  not  manufactured 
by  it.  This  it  is  authorized  to  do 
by  its  charter.  Held,  that  the 
relator  was  not  wholly  engaged  in 
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carrying  on  manufacture  in  this 
state,  and  so,  was  not  exempt  bv 
the  Corporation  Tax  Act  (g  8, 
chap.  542,  Laws  of  1880,  as 
amended  by  chap.  198,  Laws  of 
1889)  from  taxation  on  the  amount 
of  its  capital  employed  here. 
People  ex  rel.  v.  Campbell,  587 

When  it  is  the  duty  of  re- 
maindermen to  pay  taxes. 
See  Clarke  Y.  Clarke.  476 


ASSIGNMENT    (FOR    BENEFIT 
OF  CREDITORS). 

1.  An  assignment  for  the  benefit  of 
creditors  must  be  interpreted  like 
other  instruments,  according  to 
the  intent  of  the  parties,  and  if 
possible  such  a  construction  given 
it  as  will  sustain  rather  than  de 
feat  it.     Roberts  d  Co.  v.  Buckley. 

215 

2.  The  onus  is  upon  the  party  charg- 
ing fraud  in  such  an  instrument 
to  show  affirmatively  some  illegal 
provision,  or  some  act  consciously 
and  purposely  done  which  is  in- 
consistent with  an  honest  purpose. 

Id. 

8.  A  direction  in  the  assignment 
for  the  payment  of  a  debt  at  a 
greater  amount  than  is  justly  due, 
will  not  invalidate  the  assignment 
in  the  absence  of  a  fraudulent 
intent.  Id. 

4.  When  the  instrument  is  assailed 
as  fraudulent  because  it  provides 
for  the  payment  of  a  fictitious 
debt  it  must  appear  that  the 
assignor,  with  a  fraudulent  pur- 
pose in  view,  knowingly  and  con- 
sciously directed  the  payment  of  a 
claim  which  to  his  knowledge  had 
no  existence,  either  in  whole  or  in 
some  substantial  part.  Id, 

5.  The  question  as  to  the  validity 
of  an  assignment  is  to  be  deter- 
mined by  the  facts  existing  at  the 
time  it  was  made,  and,  if  when 
delivered  it  represented  an  honest 
purpose  and  w^as  made  in  good 
faith,  fraud  cannot  be  fastened 
upon  it  thereafter  by  any  act  or 
statement,  whether  verbal  or 
written,  of  the  assignor.  Id, 
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6.  An  assignment  for  the  benefit 
of  creditors  preferred  and  di- 
rected the  assignee  to  pay  in  full 
certain  debts  enumerated  in  a 
schedule  annexed,  with  interest. 
In  the  Schedule  M.  was  named  as  a 
creditor.  In  a  column  headed 
"Form  of  debt"  was  this  state- 
ment "account  and  notes  which 
assignors  are  unable  to  describe." 
The  amount  was  stated  to  be 
"about  $12,000."  In  a  column 
headed  "  Date  for  interest,"  were- 
specified  six  items,  with  diiferent 
dates  attached,  amounting  in  all 
to  112,000;  then  followed  this 
statement,  "as  near  as  assignors 
are  able  to  state."  Twenty  days 
after  the  assignment  was  made 
the  assignors  filed  the  inventory 
and  schedules  required  by  the 
statute  (§  3.  chap.  466,  Laws  of 
1877).  In  these  the  amount  of  the 
debt  to  M.,  and  the  several  items 
thereof,  with  the  dates  attached, 
were  given,  as  stated  in  the  as- 
signment, but  without  any  quali- 
fying words.  In  an  action  to  set 
aside  the  assignment  because  of 
alleged  fraud,  various  items  of 
indebtedness  to  M.,  consisting  of 
notes  and  checks,  were  produced 
and  proved,  and  the  referee 
found  that  the  assignors  were  in- 
debted to  him  thereon  at  the  date 
of  the  assignment  in  the  sum  of 
$12,656.38.  It  appeared  that  one 
item  of  $1,500  named  in  the 
schedule,  had  been  paid  and  was 
inserted  by  mistake;  also,  that 
the  obligations  produced  differed 
in  dates  and  amounts,  in  some 
cases  slightly,  in  others  materially, 
from  the  dates  and  amounts  stated 
in  the  schedule.  These  facts  also 
appeared  and  were  found  by  the 
referee:  When  the  assignment 
was  made  M.  was  in  the  west,  in 
the  service  of  the  government. 
The  firm  of  attorneys  who  drew 
the  assignment  obtained  the  data 
relating  to  the  debt  in  question 
from  M.'s  attorneys.  The  assign- 
ment was  then  drawn  and  pre- 
sented by  a  member  of  said  firm 
to  the  assignors  for  examination; 
they  were  unable  to  describe  the 
debt  with  accuracy;  some  of  the 
books  upon  which  it  appeared 
were  not  in  their  possession,  and 
some  portion  of  it  was  for  moneys 
paid  by  M.  to  third  parties  for  the 
benefit  of  the  assignors,  and  there- 


upon the  qualifying  words  were 
inserted  in  the  schedule.  The 
other  member  of  said  firm,  who 
drew  the  assignment,  and  who 
had  not  been  informed  of  the 
change  made,  drew  the  inventory 
from  the  same  data  used  by  him 
in  drawing  the  assignment,  with- 
out inserting  the  qualifying 
words;  he  intending  in  both  papers 
to  describe  the  same  debt  and  in 
the  same  wajr.  The  referee  found 
that  the  assignors  verifying  the 
inventory  intended  to  set  forth 
the  indebtedness  without  stating 
the  precise  items  and  without  in- 
tending to  modify  or  change  the 
statement  contained  in  the  assign- 
ment, and  acted  in  good  faith 
without  any  intent  to  hinder,  de- 
lay or  defraud  creditors.  Udd, 
that  the  preference  and  so  the  as- 
signment were  properly  adjudged 
to  be  valid;  that  the  preferred 
creditors  had  the  right  to  prove 
any  honest  debts  to  the  extent 
of  about  $12,000,  irrespective  of 
the  amounts  and  dates  given  in 
the  schedule;  and  that  the  vari- 
ance show^n  was  immaterial.      Id, 

7.  On  the  same  day  the  assignment 
was  recorded  a  judgment  in  an 
action  brought  by  M.  against  the 
assignors  was  entered  upon  an  offer 
of  i  udgment.  The  i  udgment  was 
in  excess  of  the  real  indebtedness 
by  over  $800.  The  complaint 
asked  relief  against  this  judg- 
ment. The  referee  found  that  that 
amount  was  excessive  but  not 
fraudulent,  and  that  it  was  ren- 
dered in  good  faith,  for  the  pur- 
pose of  securing  an  honest  debt. 
The  judgment  was  subsequently, 
on  application  to  the  court,  modi- 
fied and  reduced  to  the  true 
amount  Ueld,  that  the  court  had 
power  to  so  correct  the  1  udgment; 
also,  that  even  if  it  haa  not  been 
corrected,  it  was  good  for  the  sum 
actually  due.  Id. 

8.  After  a  former  trial  in  this  action 
and  a  reversal  on  appeal  of  the 
judgment  rendered  therein  in 
favor  of  the  contesting  creditors, 
the  County  Court  maoe  an»  order 
amending  the  inventory  nunc  pro 
tunc,  so  as  to  conform  substan- 
tially to  the  statement  of  the 
debt  in  the  assignment.  BM^ 
that  the  County  Court  had  power 
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to  make  the  order,  and  when  made 
it  was  as  much  part  of  the  as- 
signment as  the  inventory  which 
it  modified,  and  as  the  referee 
found  that  it  could  not  operate, 
as  against  the  contesting  cr^itors, 
to  impair  or  preiudice  any  rights 
or  liens  which  they  had  acquired 
against  assigned  property  prior 
to  the  entry  of  the  order,  the 
creditors  were  protected  and  with- 
out any  legal  or  just  ground  for 
complaint.  .  Id. 


ATTORNEY  AND  CLIENT. 

The  protection  extended  by  the 
statute  (Code  of  Civ.  Pro.  §  885) 
to  communications  between  attor- 
ney and  client  does  not  cover  com- 
munications made  to  a  friend,  or 
to  an  attorney  in  the  presence  of  a 
friend.     People  v.  Bticfuinan.        1 


ATTORNEY-GENERAL. 

In  an  action  brought  by  the  at- 
torney-general to  vacate  the  cliar- 
ter  or  defendant,  a  domestic  cor- 
poration, and  to  annul  its  corporate 
existence,  these  facts  appeared  : 
In  defendant's  charter  the  obiect 
of  its  organization  was  stilted  to 
be  the  "buying  and  sellin;^  of 
milk  at  wholesale  and  retail.'  A 
large  majority  of  the  stockholders 
were  milk  dealers  in  the  city  of 
New  York,  and  creamery  or  milk 
commission  men  in  that  vicinity. 
At  the  first  meeting  of  its  board 
of  directors  a  by-law  was  adopted 
declaring  that  said  board  ' '  shall 
have  the  power  to  make  and  fix 
the  standard  or  market  price  at 
which  milk  shall  be  purchased  by 
the  stockholdei*s  of  the  company." 
Acting  under  this  by-law  the  board 
fixed  from  time  to  time  the  price 
of  milk  to  be  paid  by  dealers.  No 
milk  was  purchased  by  defendant, 
but  it  did  a  commission  business, 
selling  milk  for  farmers  to  dealers, 
who  would  purchase  at  the  price 
fixed,  guaranteeing  payment  and 
charging  a  commission  therefor. 
The  prices  so  fixed  largely  con- 
trolled the  market  in  and  about 
said  city.  Held  (Peckham,  J., 
dissenting),  that  the  evidence  jus- 
tified a  finding  that  the  corpora- 
tion was  a  combination  inimical 


to  trade  and  commerce,  and  so 
unlawful,  and  that  a  judgment 
granting  the  relief  sought  was 
proper.    People  y.  Milk  Exchange. 

267 

BANKS  AND  BANKING. 

1.  A  creditor  of  a  domestic  banking 
corporation,  seeking  to  charge  a 
st<X!kholder  under  the  statute,  is 
bound  to  allege  and  prove  all  the 
facts  upon  which  the  liability  de- 
pends; he  must  aver  the  perform- 
ance of  conditions  precedent,  or 
set  forth  facts  which  in  law  excuse 
their  performance.  Hir^hfeld  v. 
Bopp.  84 

2.  Under  the  section  of  the  Bank- 
ing Law  (§  52,  chap.  68§,  Laws 
of  1892)  which  provides  that  "  ex- 
cept as  prescnbed  in  the  Stock 
Corporation  Law,"  the  stockhold- 
ers of  a  banking  corporation  shall 
be  individually  responsible  for  its 
debts  to  the  extent  of  the  amoimt 
of  their  stock,  etc.,  the  provisions 
of  the  Stock  Corporation  Law, 
having  general  application,  which 
relate  to  the  liability  of  stockhold- 
ers in  corporations,  are  to  be  con- 
sidered as  incorporated  in  the 
section,  and  the  words  "  except 
as  prescribed  in "  are  to  be  con- 
strued as  though  the  language  was 
"subject   to   the  limitations  in." 

Id. 

8.  The  liability,  therefore,  of  a  stock- 
holder of  a  banking  corporation 
is  subject  to  and  limited  by  the 
conditions  affixed  to  the  liability 
of  stockholders  prescribed  by  the 
"Stock  Corporation  Law "(§55, 
chap.  688,  Laws  of  1892),  t.  e.,  (1) 
the  recovery  of  a  judgment 
against  the  corporation  for  the 
debt  and  the  return  of  an  execu- 
tion thereon  unsatisfied;  (2)  that 
the  debt  was  payable  within  two 
years  from  the  time  it  was  con- 
tracted; (3)  that  the  action  against 
the  corporation  was  brought 
within  two  years  after  the  debt 
became  due,  and,  if  the  action  is 
brought  against  a  stockholder 
after  he  ceased  to  be  such,  that  It 
be  brought  within  two  yeara  after 
that  time.  Id, 

4.  The  complaint  in  an  action 
brought  by  a  creditor  of  a  bank- 
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ing  corporation,  in  his  own  behalf 
and  that  of  other  creditors,  against 
stockholders,  neither  averred  the 
recovery  of  a  iudgment  against 
the  corporation  for  the  debt  owing 
to  plaintiff,  nor  that  action  has 
been  brought  thereupon  against 
it,  and  there  were  no  proper  alle- 
gations in  the  complaint  setting 
forth  an  excuse  for  the  non-per- 
formance of  that  condition.  There 
was  no  averment  as  to  the  time 
when  the  debts  owinc  by  the  bank 
were  contracted,  or  that  they  were 
payable  within  two  years.  Heldy 
that  a  demurrer  to  the  complaint, 
on  the  ground  that  il  did  not  state 
facts  sufficient  to  constitute  a 
cause  of  action,  was  properly 
sustained.  Id. 

5.  It  seems,  that  when  an  action  has 
been  brought  by  the  People 
against  such  a  corporation,  and  a 
judgment  has  been  rendered 
therein  dissolving  it,  sequestrating 
its  property,  appointing  a  receiver, 
ancf  restraining  creditors  from 
bringing  suit  against  it,  this  is  an 
excuse  for  the  non-performance  of 
th^  condition  precedent  requir- 
ing a  judgment  against  the  cor- 
poration and  the  return  of  an 
execution  unsatisfied.  Id, 

6.  It  seemSf  also,  that  when  the  in- 
solvency of  the  corporation  has 
been  judicially  declared,  and  all 
its  assets  are  in  the  custody  of  the 
law  for  equal  distribution  among 
creditors,  an  action  inequity, 
brought  in  behalf  of  all  the  cred- 
itors, against  the  stockholders,  to 
enforce  their  liabilitv,  in  which 
the  receiver  is  joined  as  defend- 
ant, is  a  just  and  reasonable 
method  of  ascertaining  and  having 
finally  determined  the  respective 
liabilities  of  the  stockholders.    Id. 

7.  While  the  Banking  Law  changes 
in  some  respects  the  method  of 
enforcing  the  liability  of  stock- 
holders, it  does  not  change  its 
essential  character  from  wTiat  it 
was  under  the  prior  law  (Chap. 
226,  Laws  of  1849;  chap.  469, 
Laws  of  1882),  and  imposes  no 
new  liability.  Id, 

8.  The  act,  therefore,  is  not  uncon- 
stitutional, as  applicable  to  stock- 
holders who  became  such  prior  to 


its  passage,  and  it  is  not  necessary 
to  allege  in  a  complaint  against 
stockholders  that  they  became 
such  after  the  passage  of  the  act. 

Id. 

9.  B.,  in  his  lifetime,  was  the  agent 
in  the  city  of  New  York  for 
plaintiffs,  who  were  carrying  on 
business  in  Ecuador.  Fiaintiffs 
consigned  merchandise  to  B.  for 
sale,  the  proceeds  being  credited 
to  their  account.  B.  purchased 
goods  for  plaintiffs,  which  were 
paid  for  out  of  the  avails  of  such 
sales,  or  by  bills  of  exchange 
drawn  on  plaintiffs;  they  also 
drew  bills  on  B.,  which  he  ac- 
cepted, paid  and  charged  to  their 
account.  The  accounts  were  set- 
tled semi-annually.  B.  kept  his 
bank  account  with  defendant,  the- 
C.  E.  Bank,  to  the  credit  of  which, 
his  own  moneys  as  well  as  those 
belonging  to  plaintiffs  were  de- 
posited. Prior  to  his  death  he 
himself,  and,  after  such  death, 
persons  claiming  to  act  for  his 
estate,  received  from  plaintiflBs- 
bills  of  exchange,  the  avails  of 
which  were  deposited  to  said  ac- 
count. B.  died  insolvent.  In  an. 
action  brought  to  compel  said 
bank  to  pay  from  the  balance 
standing  to  the  credit  of  B.  in 
said  bank  account,  which  balance- 
it  appeared  was  wholly  derived 
from  the  avails  of  said  bills  of  ex- 
change, a  balance  due  plaintiffs  on 
their  account  with  B.,  7ield,  that 
while  as  between  plaintiffs  and 
B.  the  relation  of  debtor  and  cred- 
itor existed  according  as  the  ac- 
counts showed  a  balance  due  to 
the  one  or  the  other,  this  did  not 
affect  the  fact  that  the  relation 
was  of  a  fiduciary  character;  that 
the  avails  of  the  bills  in  excess  of 
what  was  due  B.  belonged  to 
plaintiffs,  and  they  had  the  right 
in  equity  to  follow  them  ;  that  the 
fact  that  such  avails  were  de- 
posited to  the  credit  of  B.'s  ac- 
count did  not  affect  the  question 
as  to  whom  they  belonged  ;  and 
that  plaintiffs  were  entitled  to  the 
relief  sought.    Hoca  v.  Byrne.   182 

10.  A  mortgagor  gave  to  the  mort- 
gagee a  promissory  note,  which 
when  paid  it  was  agreed  should 
operate  as  a  payment  on  the  bond 
secured    by   the  mortgage.   The- 
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mortgagee  procured  the  note  to  be 
discounted  by  a  bank,  and  there- 
after assigned  the  securities.  In 
an  action  to  foreclose  the  mort- 
gage it  appeared  that  the  note  re- 
mained unpaid  in  the  hands  of  the 
bank.  Held,  that  the  transfer  of 
the  note  operated  as  a  payment 
pi'otanto  so  long  as  it  remained  in 
the  hands* of  a  third  party  and 
could  not  be  produced  and  deliv- 
ered up  by  the  mortgagee;  that  the 
bank,  however,  took  no  interest 
in,  or  right  to,  the  bond  and  mort- 
age; and  so,  was  not  entitled  to 
have  the  amount  of  the  note  paid 
to  it  out  of  the  proceeds  of  sale,  in 
preference  to  the  claim  of  the 
holder  of  the  mortgage  for  the 
balance  unpaid  thereon;  but  that, 
the  mortgagor  having  assented 
thereto,  a  judgment  was  proper 
directing  payment  of  the  note  out 
of  any  surplus  arising  on  the  fore- 
closure sale.     Fit^h  v.  McDowell. 

498 

BILLS,  NOTES,  CHECKS. 

Defendant  drew  a  check  upon  a 
trust  company,  payable  to  his  own 
order,  which  he  indorsed  "  for  de- 
posit," and  deposited  it  to  his 
credit  in  the  M.  S.  Bank;  a  half 
hour  thereafter  the  bank  closed  its 
doofs  and  never  opened  again  for 
business.  The  check  was  de- 
livered by  the  officers  of  the  bank 
to  the  St.  N.  Bank,  which  was 
then  acting  as  its  clearing  house 
agent.  The  latter  bank  on  the 
next  day  presented  the  check  for 

Sayment,  which  was  refused,  the 
rawee  having  been  notified  by 
defendant  not  to  pay  it.  In  an 
action  upon  the  check  the  answer 
alleged  the  insolvency  of  the  M. 
S.  Bank  at  the  time  of  the  re- 
ceipt by  it  of  the  check;  that  this 
was  known  to  its  officers;  that 
the  check  was  obtained  from  de- 
fendant by  fraud,  and  that  the  St. 
N.  Bank  knew  of  such  insolvencjr 
prior  to  the  time  of  the  deposit 
of  the  check  by  defendant.  On 
the  trial  defendant  offered  to  prove 
statements  of  the  officers  of  the 
M.  S.  Bank  made  the  day  prior 
to  that  of  the  deposit  showing 
knowledge  of  its  insolvency;  this 
was  excluded.     Held,  error;  that 

Sermitting  defendant  to  make  the 
eposit  in  reliance  upon  the  sup- 


posed solvency  of  the  M.  S.  Bank, 
with  knowledge  on  the  part  of  its 
officers  of  its  insolvency,  was  a 
fraud  upon  him,  and  this  he  had  & 
right  to  establish,  and  for  that  pur- 
pose the  evidence  excluded  was 
competent.  The  court  also  ex- 
cluded evidence  tending  to  show 
that  the  officers  of  the  St.  N.  Bank 
had  knowledge  of  the  insolvency 
before  the  time  of  the  deposit. 
Held,  error.     Grant  v.  Walsh.    502 


BONA  FIDE  HOLDER. 

1.  One  who  has  been  induced  to 
part  with  his  property  by  the 
fraud  of  another,  under  ^uise  of 
a  contract,  may,  upon  discovery 
of  the  fraud,  rescind  the  contract 
and  reclaim  the  property  unless  it 
has  come  into  the  possession  of  a 
bona  fide  \io\^&[,     Grant  y,  WMh. 

502 

2.  Where  the  fraud  is  proved  the 
burden  is  upon  a  third  party 
claiming  title  to  show  that  he  is  a 
bona  fide  holder.  Id. 


BOND. 

1.  Under  the  provision  of  the  Me- 
chanics' Lien  Law  (sub.  6,  §  24, 
chap.  842,  Laws  of  1885)  authoriz- 
ing the  owner  of  premises,  against 
which  a  lien  has  been  ffied,  to  dis- 
charge the  lien  by  executing  a 
bond  as  specified,  "conditioned 
for  the  payment  of  any  judgment 
against  the  property,"  a  bond  so 
given  takes  the  place  of  the  prop- 
erty and  becomes  the  subject  of 
the  lien,  the  same  as  moneys  paid 
into  court,  or  securities  deposited 
after  suit  brought  to  foreclose  the 
lien.     Morton  v.  Tucker.  244 

2.  The  remedy,  therefore,  to  enforce 
the  obligations  of  the  sureties  to 
such  a  bond  is  not  by  an  action  at 
law  upon  the  bond,  but  by  an 
action  in  equity  in  which  all  per- 
sons interested,  including  the  sure- 
ties on  the  bond,  are  made  par- 
ties, and  it  is  not  a  condition  prec- 
edent to  the  bringing  of  the  ac- 
tion that  the  lienor  snail  exhaust 
his  remedy  against  the  landowner 
by  recovering  a  judgment  of  fore- 
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closure  in  form  against  the  prop- 
erty described  in  the  notice  of 
lien.  Id. 

8.  The  complaint  in  such  an  action 
should  be  in  the  usual  form  of  a 
complaint  in  an  action  to  foreclose 
the  lien,  with  the  exceptions  that 
it  should  allege  the.  givmg  of  the 
bond  and  the  consequent  dis- 
charge of  the  lien,  and  instead  of 
asking  judgment  for  the  sale  of 
the  premises  it  should  demand 
relief  against  the  persons  execut- 
ing the  bond  for  the  amount  that 
shall  be  determined  to  be  payable 
upon  the  lien.  Id. 


BURDEN  OP  PROOF 

The  ouTis  is  upon  the  party  charging 
fraud  in  an  assignment  for  the 
benefit  of  creditors  to  show  affirm- 
atively some  illegal  provision,  or 
some  act  consciously  and  pur- 
posely done  which  is  inconsistent 
with  an  honest  purpose.  Roberts 
d  Co.  V.  Buckley.  215 
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CAUSE  OF  ACTION. 

A  notary  public  who,  before  the 
Constitution  went  into  effect,  had 
rightfully  received  a  free  pass  over 
a  railroad,  is,  by  said  provision, 

.  prohibited  from  thereafter  using 
It  while  he  continues  to  hold  the 
oflSce,  and  for  a  violation  of  this 
provision  by  a  notary  public,  an 
action  b^'  the  People  is  maintain- 
able agamst  him  to  have  his  office 
adjudged  to  be  forfeited.  People 
V.  Rathbone,  434 

As  to  sufficiency  of  etidence  to 

justify  submission  to  jury,  and  so  to 
prevent  revieu)  here  in  an  action  of 
assault  alleged  to  hate  been  committed 
under  such  circutnstanees  as  to  consti- 
tute tJie  crime  of  rape. 

See  Dean  v.  Rajiee.  819 

See  Contracts. 
Creditor's  Suit. 
Equity. 
Injunction. 
Specific  Performance. 
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CERTIORARI. 

1.  In  proceedings  by  certiorari  to 
review  the  appraisal  of  the  state 
comptroller  fixing  the  amount  of 
the  relator's  capital  stock  em- 
ployed within  this  state,  the  latter 
objected  to  the  appraisal  on  the 
ground  that  it  is  a  manufacturing 
company,  wholly  engaged  in  car- 
rying on  manufacture  in  this  state. 
I'^hese  facts  appeared:  The  relator 
is  engaged  in  the  sale  of  spices, 
baking  powder,  coifee  and  tea, 
purchasing  these  articles  in  bulk. 
The  spices  and  baking  powder  are 
merely  put  up  by  it  in  packages 
lor  sale.  Various  kinds  of  tea  are 
mixed  together,  the  compound 
being  called  and  sold  as  '*  combi- 
nation tea."  The  coffee  is  pur- 
chased in  the  raw  bean,  then 
roasted  and  ground,  and,  in  some 
instances,  different  kinds  are  mixed 
together.  Held,  that  this  was  not 
manufacture,  and  so  the  relator 

'  could  not  be  regarded  as  a  manu- 
facturing corporation.  People  ex 
rel.  V.  Roberts.  375 

2.  It  seems,  that  the  return  of  the 
comptroller  to  a  certiorari  to  re- 
view his  appraisal  of  the  capital 
of  a  corporation  should  set  forth 
the  items  of  the  appraisal,  instead 
of  simply  giving  the  total,  and 
making  the  evidence  a  part  of  the 
return.  Id, 

CHECKS. 

8ee  Bills,  Notes  and  Checks* 


CODES. 

See  Code  op  Civil  Procedure. 
Code  OP  Criminal  Procedure. 
Penal  Code. 


CODE  OF  CIVIL  PROCEDURE. 

^    190.     In  re  Harriot,  540 

§    835.     PeopU  V.  Buchanan,  1 

5  Lazarus  v.  Metropoli- 
(     tan  R  Go.  581 

Prentiss  v.  Bowden.        342 
Titus  v.  PooU.  414 


§  1023. 

§  1879. 
^  1822. 

2565. 

2670. 

2711. 

2687, 


In  re  Harriot,  540 

sub,  8.  In  re  (yPrien.       879 


CODE    OP   CRIMINAL 
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COMPTROLLER. 

1.  In  proceedings  by  certiorari  to  re- 
view the  appraisal  of  the  state 
comptroller  fixing  the  amount  of 
the  relator's  capital  stock  employed 
within  this  state,  the  latter  objec- 
ted to  the  appraisal  on  the  ground 
that  it  is  a  manufacturing  com- 
pany, wholly  engaged  in  canying 
on  manufacture  in  mis  state.  Tnese 
facts  appeared  :  The  relator  is  en- 
gaged in  the  sale  of  spices,  baking 
powder,  coffee  and  tea,  purchasing 
these  articles  in  bulk.  The  spices 
and  baking  powder  are  merely  put 
Xip  by  it  in  packages  for  sale.  Vari  - 
ous  kinds  of  tea  are  mixed  to- 
gether, the  compound  being  called 
and  sold  as  "combination  tea." 
The  coffee  is  purchased  in  the  raw 
bean,  then  roasted  and  ground, 
and,  in  some  instances,  different 
kinds  are  mixed  together.  Held^ 
that  this  was  not  manufacture, 
and  so  the  relator  could  not  be  re- 
garded as  a  manufacturing  cor- 
poration.    People  ex  rel,  \.  Iwberts. 

875 

2.  It  seems,  that  the  return  of  the 
comptroller  to  a  certiorari  to  re- 
view his  appraisal  should  set  forth 
the  items  of  the  appraisal,  instead 
of  simply  giving  the  total,  and 
making  the  evidence  a  part  of  the 
return.  Id. 

3.  In  an  action  of  replevin,  brought 
in  the  name  of  the  People  by  the 
forest  commission,  to  recover  logs 
cut  by  defendant  upon  lands  in- 
cluded in  what  is  known  as  the 
•'forest  preserve  of  the  state  of 
New  York,"  plaintiff  claimed  title 
through  a  conveyance  to  the  state 
by  the  comptroller,  who  had  pur- 
chased the  lands  at  tax  sales  made 
for  unpaid  taxes  for  the  years  1866 
to  1870  inclusive;  this  conveyance 
was  executed  after  the  two  years 
allowed  for  redemption  haa  ex- 
pired; the  deed  to  the  state  was 
recorded  three  years  before  the 
passage  of  the  act  of  1885  (Chap. 
448,   Laws  of  1885).   which  pro- 
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vides  that  all  conveyances  thereto- 
fore executed  by  the  comptroller, 
**  after  having  been  recorded  for 
two  years,  *  *  ♦  shall,  six 
months  after  this  act  takes  effect, 
be  conclusive  evidence  that  the 
sale  and  all  proceedings  prior 
thereto  *  ♦  »  were  regular.*' 
This  action  was  brought  arter  the 
expiration  of  the  six  months. 
Defendant  claimed  that  the  tax 
sale  was  illegal  and  void  for  the 
the  reason  that  the  unpaid  tax  for 
1867  was  based  on  an  assessment 
roll  verified  before  the  third  Tues- 
day of  August,  and  that  in  1870 
the  assessors  omitted  to  meet  on 
the  third  Tuesday  of  August. 
Held,  that  these  were  not  jurisdic- 
tional defects,  but  simply  irregu- 
larities in  the  proceedings;  that 
conceding  the  irregularities  to 
have  been  such  as  to  render  the 
sale  invalid,  the  owner  had'  his 
remedy  and  an  opportunity  to  be 
heard,  by  appeal  to  the  board  of 
supervisors,  and  also  by  appear- 
ing before  the  comptroller  and 
demand  for  the  cancellation  of  the 
tax;  and  that  after  the  expiration 
of  the  six  inontho  the  defects  were 
cured  by  the  statute.  People  v. 
Turner.  451 

4.  Also,  lield,  that  through  the  comp- 
troller's purchase  and  deed  the 
state  was  constructively  in  pos- 
session, and  this  constructive  pos- 
session was  made  an  actual  pos- 
session by  the  powers  and  duties 
devolved  upon  the  forest  commis- 
sion as  its  representative  by  said 
act  of  1885.  Id. 

6.  Defendant  claimed  an  actual  oc- 
cupancy of  part  of  the  lands  sold, 
and  that  as  no  notice  to  redeem 
was  served  on  the  occupant  no 
title  was  acquired  under  the  sale. 
It  appeared  that  the  land  was  wild, 
uncultivated  and  unimproved  for- 
est land,  with  a  small  natural 
meadow  thereon,  upon  which 
one  M,  by  leave  of  the  owner,  at 
some  time  after  1871,  entered,  cut 
and  hauled  away  grass;  also,  that 
on  two  occasions  M.  scattered  a 
little  grass  seed  thereon  and  at 
times  dammed  up  a  brook  so  ns  to 
overflow  about  hiilf  an  acre.  There 
was  no  building  on  the  land  and  it 
was  uninclosed.  Held,  that  the 
proof  failed  to  establish  any  such 
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actual  occupancy  as  called  for  a 
compliance  with  the  statutory 
provision  requiring  service  upon 
the  occupant  of  notice  to  redeem. 

Id. 

6.  In  proceedings  by  certiorari  to  re- 
view the  action  or  the  state  comp- 
troller in  assessing  so  much  of  the 
capital  of  the  relator  as  is  em- 
ployed in  this  state,  it  appeared 
that  the  relator,  a  corporation  en- 
gaged in  manufacturing  telephone 
and  telegraph  apparatus,  is  an  Il- 
linois corporation,  having  its  main 
oflSoe  and  principal  manufactory 
in  that  state,  but  conducting  an  ex- 
tensive manufacturing  business  in 
this  state,  and  also  purchasing  and 
selling  general  electric  supplies 
not  manufactured  by  it.  This  it 
is  authorized  to  do  by  its  charter. 
Held,  that  the  relator  was  not 
wholly  engaged  in  carrying  on 
manufacture  Tn  this  state,  ana  so, 
was  not  exempt  bv  the  Corpora- 
tion Tax  Act  (§  3,  oliap.  542,  Laws 
of  1880.  as  amended  by  chap.  193, 
Laws  of  1889)  from  taxation  on 
the  amount  of  its  capital  employed 
here.     People  ex  rel.  v,   Campbell. 

587 

CONFIDENTIAL  RELATIONS. 

When  a  person,  through  the  influ- 
ence of  a  confidential  relation,  ac- 
quires title  to  property,  the  court, 
.  to  prevent  an  abuse  of  confidence, 
may  impress  upon  the  property  an 
implied  trust  and  so  grant  relief. 
Oold»mith  V.  Goldsmith.  818 

CONSIDERATION. 

1.  An  oral  promise  by  one  person  to 
indemnify  another  for  becoming  a 
guarantor  for  a  third  is  not  within 
the  Statute  of  Frauds,  and  need 
not  be  in  writing,  and  the  assump- 
tion of  the  responsibility  is  a  suf- 
ficient consideration  for  the  prom- 
ise.    JoTies  V.  Bacon.  446 

2.  In  an  action  by  plaintiff  as  execu- 
trix of  B.  to  foreclose  two  mort- 
gages these  facts  appeared:  B.  in 
his  lifetime  was  the  owner  of 
three  farms,  all  of  which  had  been 
paid  for  and  improved  with  the 
aid  of  the  services  of  his  two  sons, 
who  had  worked  for  him  after 
their  majority.     On  a  settlement 
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between  the  parties  it  was  agreed 
that  B.  was  indebted  to  his  sons 
in  the  sum  of  $5,000,  and  in  con- 
sideration thereof  he  deeded  to 
each  of  them  an  undivided  one- 
half  of  one  of  the  farms.  The  evi- 
dence tended  to  show  and  the  trial 
court  found  that  the  intention  was 
to  vest  in  the  sons  the  title  in  the 
farm,  but  the  father,  fearing  that 
the  farm  might  be  lost  by  the  sons 
in  speculation,  to  prevent  this,  re- 
quired each  of  his  sons  to  give  to 
him  a  mortgage  for  $1,500  on  the 
farm,  which  were  the  mortgages 
in  suit;  no  bond  was  given,  no 
actual  debt  was  intendea  to  be  se- 
cured, and  the  mortgages  were 
not  recorded  in  B.'s  lifetime. 
Held,  that  there  was  no  considera- 
tion for  the  mortgages;  and  so, 
that  the  actions  were  not  main- 
tainable.    Batrd  v.  Baird.        659 


CONSTITUTION. 

1.  A  notary  public  is  a  public  oflScer 
within  the  meaning  of  the  pro- 
vision of  the  State  Constitution 
(Art.  13,  §  5)  prohibiting  a  "pub- 
lic officer  or  a  person  elected  or 
appointed*  to  a  public  office  under 
the  laws  of  this  state"  from  re- 
ceiving from  any  person  or  corpo- 
ration or  making  use  of  "any 
free  pass,  free  transportation," 
etc.     People  v.  RatKbane,  484 

2.  A  city  has  no  power  to  take  and 
appropriate  the  natural  and  per- 
manent blinks  of  a  non-navigable 
stream  within  the  municipality 
without  paying  to  the  owner  com- 
pensation therefor.  City  of  Sche- 
nectady V.  Funnan.  482 


CONSTITUTIONAL  LAW. 

1.  The  legislature,  in  the  exercise  of 
its  power  to  conserve  the  public 
health,  safety  or  welfare,  may  di- 
rect that  certain  improvements  or 
alterations  shall  be  made  in  exist- 
ing houses  nt  the  owners'  expense, 
and  while  the  requirement  must 
not  be  unreasonable,  either  with 
reference  to  its  nature  or  cost,  yet, 
when  it  clearly  appears  that  it 
tends,  in  some  plain  and  appre- 
ciable manner,  to  guard  and  pro- 
tect   the    public  in  the  respects 


specified;  that  it  bears  equally 
upon  all  members  of  the  same 
class,  and  that  the  cost  will  not  be 
unreasonable,  considering  the 
character  of  the  work  required, 
with  reference  to  the  object  to  be 
atttiined,  the  requirement  is  con- 
stitutional and  valid.  Health 
Depimt.  V.  Hector,  etc,  Z% 

2.  It  is  not  requisite  to  the  validity 
of  a  legislative  enactment  of  a 
police  nature,  which  may  disturb 
the  enjoyment  of  individual 
rights,  that  provision  for  compen- 
sation for  such  disturbance  be 
made,  where  the  act  does  not  ap- 
propriate private  property,  but 
simply  regulates  its  use  and  enjoy- 
ment by  tne  owner.  Id, 

3.  The  provision  of  the  New  York 
Consolidation  Act  (§  663,  chap. 
410,  Laws  of  1882,  amended  by 
chap.  84,  Laws  1887),  declaring 
that  tenement  houses  in  the  city 
previously  erected  shall  be  fur- 
nished by  the  owners  with  water, 
"  when  they  shall  be  directed  so  to 
do  by  the  iJoard  of  health,  in  suffi- 
cient quantity  at  one  or  more 
places  on  each  floor  occupied  or 
intended  to  be  occupied  by  one  or 
more  families,"  is  a  proper  exer- 
cise of  the  police  power  of  the 
state,  both  as  a  guard  to  the  pub- 
lic health  and  as  a  protection 
against  fire,  and  is  constitutional. 
(Bartlett,  J.,  dissenting.)      Id. 

4.  While  tbe  Banking  Law  (Chap. 
689,  Laws  of  1892)  changes  m 
some  respects  the  method  of  en- 
forcing the  liability  of  stockhold- 
ers, it  does  not  change  its  essential 
character  from  what  it  was  under 
the  prior  law  (Chap.  226,  Laws  of 
1849;  chap.  469,  Laws  of  1882), 
and  imposes  no  new  liability. 
The  act,  therefore,  is  not  uncon- 
stitutional, as  applicable  to  stock- 
holders who  became  such  prior  to 
its  passage,  and  it  is  not  necessary 
to  allege  in  a  complaint  against 
stockholders  that  they  became 
such  after  the  passage  of  the  act. 
Hirshfdd  v,  Bopp,  84 

5.  Adding  a  foreign  and  artificial  in- 
gredient to  a  food  product,  even 
for  the  purposes  of  color  merely, 
is  in  effect  an  adulteration,  and  the 
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legislature   has  the  power  abso 
lutely  to   prohibit  it.    People  v. 


Oerard, 


V 

105 


6.  The  provision  of  the  act,  **to 
prevent  deceptions  in  sales  of 
vinegar "  (§  4,  chap.  515,  Laws  of 
1889),  declaring  that  "no  person 
shall  manufacture,  produce,  sell 
or  keep  for  sale  any  vinegar  which 
shall  contain  any  preparation 
*  *  *  injurious  to  health,  or 
any  artificial  coloring  matter,"  is 
constitutional.  The  prohibition 
against  ''coloring  matter"  is  for 
the  prevention  of  fraud;  as  the 
colonng  of  vinegar  can  only  be 
for  the  purposes  of  deception  and 
to  defraud  the  buyer.  Id. 

7.  The  provision  of  the  new  Con- 
stitution (§  12,  art.  6),  providing 
that  the  compensation  of  the 
judges  and  justices  thereinbefore 
mentioned  *'  shall  not  be  increased 
or  diminished  during  their  official 
terms,"  is  not  retroactive  in  its 
effect;  and  so,  does  not  affect 
statutes  increasing  compensation 
enacted  before  the  Constitution 
went  into  effect.  People  ex  rel.  v. 
Fitch.  361 

8.  The  provision  of  thie  New  York 
Consolidation  Act  (§  1109,  chap. 
410,  Laws  of  1882),  as  amended  m 
1893  (Chap.  104,  Laws  of  1893), 
providing  tliat  where  a  justice  of 
the  Supreme  Court  residing  out- 
side of  the  first  judicial  district 
shall  be  designated  as  one  of  the 
justices  of  the  General  Term  in 
the  first  judicial  department,  he 
shall  be  paid  by  the  city  "such 
sum  as  shall  be  certified  to  be 
reasonable  by  the  presiding  jus- 
tice" of  that  department,  is  a 
proper  and  constitutional  exercise 
of  legislative  power.  It  is  not  a 
provision  for  compensation  for 
services,  but  simply  a  scheme  for 
reimbursing  expenses  and  dis- 
bursements ;  and  so,  is  not  in- 
validated or  affected  by  the  pro- 
vision of  the  old  Constitution 
(§  14,  art.  6,  as  amended  in  1867), 
declaring  that  the  compensation 
of  judges  and  jastices  therein 
named  for  their  services  shall  not 
be  decreased  during  their  official 
terms;  nor  does  the  said  statutory 
provision  tend  in  any  way  to  dis- 
turb the  policy  that  seeks  to  main- 


tain uniformity  of  salary  among 
judicial  officers  of  the  same  grade. 

Id, 

CONSTRUCTION. 

An  assignment  for  the  benefit  of 
creditors  must  be  interpreted  like 
other  instruments,  according  to 
the  intent  of  the  parties,  and  if 
possible  such  a  construction  given 
It  as  will  sustain  rather  than 
defeat  it.  Roberts  <fc  Co.  v.  Buck- 
ley. 215 

CONTEMPT. 

1.  The  provision  of  the  United 
States  Revised  Statutes  (§  725), 
providing  that  the  United  States 
courts  shall  have  power  to  punish 
"by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  contempt 
of  their  authority,"  limits  the 
power  to  the  modes  of  punish- 
ment specified  and  operates  as  a 
negation  of  anv  other  method. 
Hotey  V.  Elliott'  120 

2.  The  said  provision  applies  to  the 
Supreme  Court  of  the  District 
of  Columbia.  Id. 

8.  The  said  court  having  been 
created  by  act  of  congress,  not  by 
the  Constitution,  congress  may 
restrict  and  limit  the  exercise  of 
its  power  in  the  respect  specified, 
and  this  although  it  may  have 
given  it  general  jurisdiction  in 
mw  and  equity.  Id. 

4.  The  said  provision  applies  to  civil 
as  well  as  to  criminal  contempts. 

Id. 

5.  Plaintiff's  firm  filed  a  bill  in  said 
court  to  enforce  an  alleged  lien 
upon  an  award.  R.,  a  member  of 
the  firm  of  R.  &  Co.,  bankers,  was 
appointed  receiver,  and  a  portion 
of  the  award,  suflicient  to  meet 
plaintiff's  claim,  was  paid  over  to 
him.  Pursuant  to  the  directions 
of  the  court,  the  receiver  invested 
the  fund  in  certain  bonds.  The 
defendants  demurred  to  plaintiff's 
bill,  the  demurrer  was  sustained 
and  a  decree  entered  dismissing 
the  bill  and  directing  the  receiver 
to  pay  over  the  funds  in  his 
hands  to  the  defendants.  R. 
thereupon  delivered  the  bonds  to 
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defendants,  who  on  the  same  day 
sold  them  for  full  value  to  li. 
4fc  Co.  The  decree  was  reversed 
on  appeal,  an  answer  was  inter- 
posea,  and  pending  the  trial  of  the 
issues  defendants  were  adjudged 
in  contempt  for  disobedience  of 
an  order  of  the  court,  their  an- 
swer ordered  to  be  stricken  out, 
and  thereupon  a  judgment  pro 
confesso  was  entered  adjudging 
that  plaintiffs  had  a  lien  upon  the 
bonds.  In  an  action  based  on  said 
judgment,  brought  against  R.  & 
Co.  to  enforce  the  lien,  it  did  not 
appear  that  they  had  any  notice 
oi  the  contempt  proceedings. 
Held,  that  the  court  liad  no  juris- 
diction to  strike  out  the  answer; 
that  said  judgment  wad  void  as 
against  R.  &  Co.;  that  as  pur- 
chasers pendente  lite  they  took  the 
•  risk  of  the  litigation  then  pending, 
but  did  not  assume  the  risk  of 
any  punishment  inflicted  on  the 
defendants  therein  in  an  inde- 
pendent proceeding;  and  so,  that 
the  complaint  herein  was  properly 
dismissea.  Id. 

CONTRACTS. 

1.  As  a  general  rule  the  owner  of 
real  estate,  from  the  time  of  the 
execution  by  him  of  a  valid  con- 
tract for  the  sale  thereof,  is  to  be 
treated  as  the  owner  of  the  pur- 
chase money  and  the  vendee  as 
equitable  owner  of  the  land.  Wil- 
liama  v.  Haddock.  144 

2.  Provisions  in  such  a  contract  mak- 
ing performance  on  the  part  of 
the  vendee  of  his  contract  to  pay 
a  portion  of  the  purchase  money 
and  to  secure  the  balance  by  mort- 
gage on  the  premises  a  condition 
precedent  to  a  conveyance  by  the 
vendor  do  not  take  the  case  out  of 
the  general  rule.  Id. 

Z.  It  seemk,  that  after  a  default  in 
the  performance  of  these  condi- 
tions precedent  the  rule  may  not 
apply.  Id. 

4.  But  prior  to  a  default  on  the  part 
of  the  vendue,  even  where  by  the 
contract  time  is  of  the  essence 
thereof,  there  is  an  equitable  con- 
version within  said  rule,  subject 
to  be  reconverted  upon  the  default 
happening.  Id. 


5.  A  parol  gift  of  real  estate  and  a 
parol  promise  to  convey  the  same 
is  valid  and  enforcible  in  equity, 
where  the  donee  has  entered  into 
possession  of  the  property  and 
made  permanent  improvements 
thereon,  on  the  faith  of  the  donor's 
promise,  and  this,  although  when 
specific  performance  by  the  donee 
is  claimed,  the  rental  value  of  the 
property  for  the  time  it  has  been 
occupied  by  the  latter  would  be 
more  than  the  amount  expended 
by  him.     Young  y.  (herhaugh.  158 

6.  In  1872  C,  plaintiff's  testator, 
who  was  half-brother  of  defend- 
ant, and  at  whose  request  she  and 
her  husband  had  come  to  the  city 
of  Kingston  to  reside,  requested 
the  husband  to  build  a  house  for 
her  on  land  owned  by  C,  at  a  cost 
specified,  and  to  bring  the  bills  to 
him  for  payment.  The  house  was 
built  at  a  cost  exceeding  bjr  about 
11,200  the  sum  named,  which  sum 
C.  paid,  and  defendant  went  into 
occupation  thereof  and  made  valu- 
able improvements  upon  the  prem- 
ises, of  which  C.  had  knowledge. 
After  defendant  had  contracted 
to  build  the  house  C.  stated  that 
it  was  built  for  defendant  and 
was  hers,  and  so  spoke  of  it  to 
different  persons  at  various  times. 
In  an  action  of  ejectment  to  re- 
cover possession  of  the  premises, 
the  co\irt  found  that  the  improve- 
ments, as  well  as  the  payment  of 
the  $1,200,  were  made  and  ex- 
pended on  the  faith  of  the  promises 
of  C.  to  give  the  property  to  de- 
fendant. The  court,  also  found 
that  the  total  amount  expended  by 
defendant  for  permanent  improve- 
ments, repairs,  taxes,  insurance, 
etc.,  from  the  beginning  of  the 
erection  of  the  house  to  the  time 
of  trial  was  $4,784.26,  and  the  fair 
rental  value  during  that  period  was 
15,000.  Held,  that  defendant  was 
the  owner  of  the  equitable  title; 
and  so,  that  the  action  was  not 
maintainable.  Id, 

7.  The  defense  of  usury  must  be 
founded  on  the  loan  or  forbear- 
ance of  money;  if  neither  of  these 
elements  exist  in  a  contract  there 
is  no  usury,  however  unconscion- 
able the  contract  may  be.  Medker 
V.  Fiero,  165 
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8.  As  a  general  rule  a  contract  to 
convey  land  free  from  incum- 
brance is  not  satisfied  by  the  tender 
of  a  conveyance,  subject  to  unsat- 
isfied and  unpaid  mort^ges,  al- 
though they  are  due  ana  payable 
and  the  vendee  is  permitted  to 
deduct  from  the  purchase  money 
the  amount  of  such  lien^.  Webster 
V.  K.  a  T.  Co.  275 


9.  An  oral  promise  by  one  person  to 
indemnify  another  for  becoming  a 
guarantor  for  a  third  is  not  within 
the  Statute  of  Frauds,  and  need 
not  be  in  writing,  and  the  assump- 
tion of  the  responsibity  is  a  suffi- 
cient consideration  for  the  prom- 
ise.   Jones  Y.  Bacon,  446 

When  from  parol  agreement  to 

convey  interest  in  real  estate  a  trust 
may  be  implied  in  order  to  prevent 
fraud,  which  trust  will  be  unaffected 
by  the  Statute  of  Frauds. 

See  Goldsmith  v.  Goldsmith.      813 

3ee  Bonds 

Insurance  (Life.) 

Sales. 

Specific  Performance:. 


CORPORATIONS. 

1.  In  an  action  brought  by  the 
attorney-general  to  vacate  the 
charter  of  defendant,  a  domestic 
corporation,  and  to  annul  its  cor- 
porate existence,  these  facts  ap- 
peared :  In  defendant's  charter 
the  object  of  its  organization  was 
stated  to  be  the  *'  buying  and  sell- 
ing of  milk  at  wholesale  and  re- 
tail." A  large  majority  of  the 
stockholders  were  milk  dealers  in 
the  city  of  New  York,  and  cream- 
ery or  milk  commission  men  in 
that  vicinity.  At  the  first  meet- 
ing of  its  board  of  directors  a  by- 
law was  adopted  declaring  that 
said  board  *'  shall  have  the  power 
to  make  and  fix  the  standard  or 
market  price  at  which  milk  shall 
be  purchased  by  the  stockholders 
of  the  company."  Acting  under 
this  by-law  the  board  fixed  from 
time  to  time  the  price  of  milk  to 
be  paid  by  dealers.     No  milk  was 

Surchased  by  defendant,   but  it 
id  a  commission  business,  selling 


milk  for  farmers  to  dealers,  who 
would  purchase  at  the  price  fixed, 
guaranteeing  payment  and  charg- 
ing a  commission  therefor.  The 
pnces  so  fixed  largely  controlled 
the  market  in  and  about  said  city. 
Held  (Peckham,  J.,  dissenting), 
that  the  evidence  justified  a  find- 
ing that  the  corporation  was  a 
combination  inimical  to  trade  and 
commerce,  and  so  unlawful,  and 
that  a  judgment  granting  the  re- 
lief sought  was  proper.  People 
V.  Milk  Excliange.  267 

2.  Where  a  temporary  receiver,  ap- 
pointed in  an  action  to  sequestrate 
the  property  of  a  corporation, 
has  duly  executed  and  filed  the 
requisite  bond,  and  thereafter, 
under  the  judgment  in  the  action, 
is  continued  as  permanent  re- 
ceiver, while  a  further  bond  may 
be  exacted  in  the  discretion  of 
the  court,  he  is  under  no  obliga- 
tion to  furnish  it  until  required 
to  do  so,  and  his  failure  to  do  so 
does  not  affect  his  power  to  •  act 
as  permanent  receiver.  Jones  v. 
Blun,  888 

8.  Although  a  partnership  may  be 
regarded  as  a  legal  entity  for 
certain  purposes,  this  fiction  may 
not  be  invoked  to  shield  one  of 
the  co-partners  who  is  a  stock- 
holder in  a  corporation,  from  the 
effect  of  a  statute  forbidding  a 
preference  to  the  stockholder,  or  to 
enable  him  to  do  as  a  partner  that 
which  the  law  prohibits  him  from 
doing  as  An  individual.  Id, 

4.  In  an  action  brought  by  a  re- 
ceiver of  the  R.  &  T.  M.  Co  ,  a 
manufacturing  corporation,  to  set 
aside  certain  transfers  alleged  to 
have  been  made  by  the  corpora- 
tion to  the  defendants,  one  of 
whom  was  a  stockholder  of  said 
corporation,  in  violation  of  the 
statutory  provisions  (1  R.  S.  603, 
§  4)  prohibiting  the  transfer  by 
a  corporation  after  it  has  "refused 
the  payment  of  its  notes  or  other 
evidences  of  debt,"  of  any  of  its 
property  or  choses  in  action  to 
a  stockholder,  in  payment  of  a 
debt,  the  defendants  claimed  that 
the  judgment  of  sequestration  and 
the  appointment  oi  plaintiff  was 
without    jurisdiction    and    void. 
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These  facts  appeared:  Plaintiff 
was  appointed  receiver  in  an 
action  brought  by  a  creditor 
against  the  corporation  to  seques- 
trate its  property.  That  action 
was  based  upon  a  judgment  recov- 
ered against  the  corporation  in  the 
City  Court  of  Auburn,  which  was 
set  forth  in  the  complaint;  the  cor- 
poration did  not  do  business  and 
was  not  located  in  that  city. 
Ueld,  that  the  allegations  in  the 
complaint  in  the  former  action  pre- 
sented the  question  as  to  whether 
the  City  Court  had  jurisdiction, 
and  if  the  court  erred  in  its  de- 
termination, it  was  a  judicial  error 
to  be  corrected  on  appeal  therein, 
and  the  judgment  of  sequestration 
could  not  be  attacked  collaterally; 
and  that  this  was  a  collateral 
attack.  Id. 

5.  Defendants  were  co-partners. 
Defendant  B.  was  a  stockholder  in 
said  corporation;  after  it  had  re- 
fused the  payment  of  its  evidences 
of  debt,  it  transferred  to  defend- 
ants' firm,  in  payment  of  a  debt 
due  to  the  firm,  an  indebtedness 
to  it  of  another  corporation.  Ileld, 
that  the  transfer  was  within  the 
prohibition  of  the  statute,  and  so 
was  void;  and  that  plainttiff  was 
entitled  to  recover  the  moneys  col- 
lected by  defendants'  firm  on  the 
claim  so  transferred.  Id. 

6.  In  proceedings  by  certiorari  to 
review  the  appraisal  of  the  state 
comptroller  fixing  the  amount  of 
the  relator's  capital  stock  em- 
ployed within  this  state,  the  latter 
objected  to  the  appraisal  on  the 
ground  that  it  is  a  manufacturing 
company,  wholly  engaged  in  car- 
rying on  manufacture  in  this  state. 
These  facts  appeared:  The  relator 
is  engaged  in  the  sale  of  spices, 
baking  powder,  coffee  and  tea, 
purchasing  these  articles  in  bulk. 
The  spices  and  baking  powder  are 
merely  put  up  by  it  in  pack- 
ages for  sale.  Various  kinds  of 
tea  are  mixed  together,  the  com- 
pound being  called  and  sold  as 
*'  combination  tea."  The  coffee  is 
purchased  in  the  raw  bean,  then 
roasted  and  ground,  and,  in  some 
instances  different  kinds  are 
mixed  together.  Held,  that  this 
was  not  manufacture,  and  so  the 
relator  could  not  be  regarded  as  a 


manufacturing  corporation.    Peo- 
ple ex  rel,  v.  SoberU  875 

7.  Where  the  officers  of  a  corpora- 
tion have  merely  permitted  one  of 
its  creditors  to  obtain  judgment 
against  it  in  the  regular  course  of 
legal  proceedings,  this  is  not  a 
transfer  or  assignment  of  its  prop- 
erty within  the  meaning  of  the 
provision  of  the  **  Stock  Cor- 
poration Act"  of  1890  (§  48,  chap. 
564,  Laws  of  1890),  which  prohibiU 
a  corporation,  that  has  refused  to 

Say  any  of  its  obligations  when 
ue,  or  any  of  its  officers,  from 
making  any  such  transfer  or  as- 
signment to  any  person  in  con- 
templation of  its  insolvency. 
French  v.  Andrews.  441 

8.  In  proceedings  by  certiorari  to  re- 
view the  action  of  the  state  comp- 
troller in  assessing  so  much  of  the 
capital  of  the  relator  as  is  em- 
ployed in  this  state,  it  appeared 
that  the  relator,  a  corporation  en- 
gaged in  manufacturing  telephone 
and  telegraph  apparatus,  is  an 
Illinois  corporation,  having  its 
main  office  and  principal  manu- 
"factory  in  that  state,  but  conduct- 
ing an  extensive  manufacturing 
business  in  this  state,  and  also 
purchasing  and  selling  general 
electric  supplies  not  manufactured 
by  it.  This  it  is  authorized  to  do 
by  its  charter.  Held,  that  the 
relator  was  not  wholly  engaged  in 
carrying  on  manufacture  in  this 
state,  and  so,  was  not  exempt  by 
the  Corporation  Tax  Act  (§  3, 
chap.  542,  Laws  of  4880,  as 
amended  by  chap.  198,  Laws  of 
1889)  from  taxation  on  the  amount 
of  ita  capital  employed  here. 
People  ex  rel.  v.  Campbell,  581 

8e»  Banks  and  Banking. 
Insurance  (Fire.) 
Manitpacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COUNTY  COLTITS. 

A  County  Court  has  power  on 

motion  to  make  an  order  correcting  an 
inventory  filed  by  assignor  for  bmefit 
of  creditors  so  as  to  conform  it  to  aS" 
signment  where  mistake  is  shown. 

See  Bob&rts  d:  Co.  v.  Buckley.    215 
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COURTS. 

See  County  Courts, 
surkoqates'  courtb. 
United  States  Courts. 


CREDITORS'  SUIT. 

1.  A  creditor  of  a  domestic  banking 
corporation,  seeking  to  charge  a 
stockholder  under  the  statute,  is 
bound  to  allege  and  prove  all  the 
facts  upon  which  the  liability  de- 
pends; he  must  aver  the  perform- 
ance of  coiKiitions  precedent,  or 
set  forth  facts  which  in  law  ex- 
cuse their  performance.  UirnJi- 
feld  V.  Bo])p.  84 

2.  To  sustain  an  action  brought  by 
a  judgment  creditor  in  his  own 
behalf  simply,  to  set  aside  a  con- 
veyance of  land  made  b^  his 
debtor,  on  the  ground  that  it  was 
made  in  fraud  of  creditors,  plain- 
tiff must  show  that  he  has  ex- 
hausted his  remedy  at  law  against 
the  debtor  by  the  issue  and  return 
of  an  execution  unsatisfied  in 
whole  or  in  part.  Prentiss .  v. 
Bowden.  842 

8.  An  execution  issued  after  the 
death  of  the  debtor,  without  notice 
to  his  representatives  or  permis- 
sion of  the  surrogate,  will  not  meet 
the  requirement,  as  such  an  execu- 
tion is  prohibited  (Code  Civ.  Pro. 
§   1879)   and  is  absolutely  void. 

Id. 

4.  The  validity  of  the  execution  may 
be  assailed  m  the  creditor's  suit. 

Id. 

5.  Where,  therefore,  in  such  an 
action  the  fact  of  the  death  of 
the  debtor  before  the  issuing  of 
the  execution  was  set  forth  in  the 
answer,  and  it  appeared  that  the 
debtor  died  on  the  same  day,  but 
before  the  execution  was  issued, 
Tield,  that  it  was  void;  and  so, 
that  the  action  was  not  main- 
tainable. Id. 

6.  Also  TiM,  the  fact  that  the  de- 
fendant, the  grantee  of  the 
debtor,  was  appointed  his  execu- 
trix for  the  purposes  of  ap- 
peal after  the  return  of  the  exe- 
cution, and  caused  herself  to  be 


made  a  party  to  the  action  in 
which  the  judgment  was  rendered, 
did  not  affect  the  question,  as 
prior  to  her  becoming  a  party  the 
invalidity  of  the  execution  was 
conclusively  settled.  Id. 

7.  It  seems,  that  such  an  action  may 
be  maintained  by  a  judgment 
creditor  in  behalf  of  all  the  cred- 
itors, without  the  issuing  and  re- 
turn of  an  execution,  upon  re- 
fusal of  the  representatives  of 
the  deceased  debtor  to  bring  it. 

Id. 

8.  The  complaint  in  such  an  action 
should  set  up  the  refusal  and  the 
representative  should  be  made 
parties  defendant.  Id, 


CRIMES. 

See  Murder. 
Rape. 


CRIMINAL  TRIAL. 

1.  On  the  trial  of  an  indictment 
charging  defendant  with  the  mur- 
der of  his  wife  by  administering 
poison,  the  defense  on  cross-ex- 
amination of  a  witness  for  the 
prosecution  sought  to  show  that 
the  witness  had  aided  in  the  prose- 
cution from  revengeful  motives; 
be  was  asked,  among  other  things, 
if  he  had  suggested  to  the  coroner 
"anything  about  his  inquiring 
about  poison."  The  witness 
answered:  "  No."  On  re-direct 
examination  he  was  asked  and 
permitted  to  state  what  he  did 
say  to  the  coroner.  Held,  no 
error.     People  v.  Buchanan.         1 

2.  On  cross-examination  of  another 
witness  for  the  prosecution  state- 
ments made  by  him  to  reporters 
of  his  suspicions  as  to  defendant's 
guilt  were  brought  out.  Held, 
that  it  was  proper  to  show  on  re- 
direct examination  the  reasons  of 
the  witness  for  such  statements, 
and  the  source  of  his  information 
on  which  they  were  based.        Id. 

3.  The  prosecution  was  permitted  to 
show  that  three  days  prior  to  the 
marriage  of  defendant  and  the 
deceased,    she    executed   a    will 
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which  was  given  in  evidence. 
By  the  terms  thereof  she  gave  all 
her  estate  to  her  husband  (if  any) 
at  the  time  of  her  death,  and  in 
the  event  of  her  death  unmarried, 
after  some  small  legacies,  she  gave 
her  residuary  estate  to  her  phy- 
sician, the  defendant.  Held,  that 
the  evidence  was  properly  re- 
ceived. Id. 

4.  A  deed  of  certain  real  estate  exe- 
cuted by  the  deceased  to  defend- 
ant a  few  days  after  their  marriage, 
and  a  deed  of  the  same  premises 
executed  by  him,  after  his  indict- 
ment, to  a  third  person,  were  re- 
ceived in  evidence.  Held,  no 
error.  Id. 

6.  M.,  a  friend  of  the  defendant, 
took  him  to  an  attorney.  Held, 
that  M.  was  properly  permitted 
to  testify  to  the  conversation  be- 
tween defendant  and  the  attorney. 

Id. 

6.  It  was  claimed,  on  the  part  of  the 
prosecution,  that  defendant  gave 
morphine  to  the  deceased.  It  ap- 
peared that  a  physician  called  to 
attend  her  gave  a  prescription  to 
be  given  in  doses  oi  one  teaspoon- 
f ul;  that  an  hour  later  the  defend- 
ant gave  to  her  two  teaspoonfuls 
of  some  liquid,  and  that  from  in- 
dications the  taste  thereof  was  bit- 
ter. An  experienced  apothecary 
was  called  by  the  prosecution  and 
permitted  to  make  up  the  prescrip- 
tion and  to  testify  that  the  taste 
thereof  was  salty.  He  then  mixed 
four  grains  of  morphine  in  a  tea- 
spoonful  of  the  medicine  and  de- 
scribed the  taste  as  bitter.  Held, 
that  the  evidence  was  proper.    Id. 

7.  The  prosecution  was  permitted  to 
prove  declarations  made  by  the 
defendant  during  his  married  life, 
reflecting  upon  his  wife,  showing 
hostile  feelings  toward  and  a  desire 
to  be  rid  of  ner.    Held,  no  error. 

Id. 

8.  The  indictment  contained  two 
counts.  The  first  charged  that  the 
crime  was  committed  *'  by  giving 
a  deadly  poison  called  morphine; " 
the  second  charged  its  commission 
by  giving  *  *  a  certain  deadly  poison 
to  the  grand  iury  unknown." 
After  all  the  evidence  was  in,  the 


district  attorney,  in  response  to  a 
request  by  defendant,  elected  to  go 
to  the  jury  on  the  second  count. 
A  motion  was  then  made  by  de- 
fendant's counsel  to  strike  out  all 
the  evidence  on  the  subject  of 
morphine,  which  was  aenied. 
Held,  no  error.  Id. 

9.  After  the  jury  had  retired  and 
after  they  had  agreed  upon  their 
verdict  they  were  taken  to  a  hotel 
for  dinner.  While  there  P.,  one 
of  their  number,  was  taken  sud- 
denly ill;  he  became  first  uncon- 
scious and  then  delirious.  A  re- 
port of  the  occurrence  was  made 
to  the  court;  the  physician  who 
attended  upon  P.  was  sent  for  and 
examined  in  the  <  presence  of  the 
district  attorney  and  defendant's 
counsel.  The  physician  described 
what  had  taken  place  and  gave 
his  opinion  that  the  attack  had 
been  caused  by  mental  strain. 
Later  in  theday^  the  juror  liaving 
improved,  was  brought  in  and 
took  his  seat  with  his  associates. 
The  court  advised  them  to  again 
retire  and  confer;  this  they  did 
and  shortly  returned  with 'their 
verdict.  Held,  that  the  verdict 
was  properly  received.  Id. 

10.  A  motion  was  subsequently 
made  for  a  new  trial,  one  of  the 
grounds  being  that  there  had  been 
an  illegal  separation  of  the  jurors, 
the  affidavits  averring  that  upon 
the  removal  of  the  sick  juror  the 
others  separated,  some  going  away 
alone.  The  aflidavits  of  the  jurors 
and  court  officers  were  read  m  op- 
position, which  were  to  the  effect 
that  no  juror  was  left  alone,  but 
that  they  were  all  in  the  charge  of 
officers  and  that  no  communication 
was  had  by  any  person  with  them 
in  respect  to  the  case.  Held,  that 
a  denial  of  the  motion,  so  far  as 
this  ground  was  concerned,  was  in 
the  discretion  of  the  court  (Code 
Crim.  Pro.  §  465,  subd.  8);  and 
that  the  discretion  was  properly 
exercised.  Id, 

11.  A  second  ground  for  the  motion 
was  that  the  attack  from  which 
P.  suffered  was  of  such  a  character 
that  his  mind  could  not  have  been 
clear,  sound  and  capable  of  judg- 
ment for  some  hours  before  and 
after,  and  affidavits  of  medical  ex- 
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perts  were  read  to  that  effect,  they 
basing  their  opinion  upon  state- 
ments of  what  occurred  at  the  time 
of  the  attack.  Affidavits  of  other 
medical  experts  who  had  made  a 
personal  examination  of  the  juror 
were  read  in  opposition;  they 
^ve  as  their  opinion  that  P.  was 
in  the  full  possession  of  his  facul- 
ties and  that  the  symptoms  of  the 
attack  showed  simply  nervous 
exhaustion  and  hystena;  an  affi 
davit  of  P.  and  affidavits  of  his 
emplover  and  friends  showing  his 
mental  capacity  were  also  read. 
BMy  that  the  motion  was  properly 
denied.  Id. 

Where  request  to  charge  on 

criminal  trial  ineffective  because  too 
general  in  its  character. 

See  People  v.  Wilson  (Mem.).     628 


DEBTOR  AND  jCREDITOR. 

1.  A  creditor,  having  an  unpaid  debt 
against  a  decedent,  not  barred  by 
the  Statute  of  Limitations,  is  not 
precluded  by  a  mere  omission  to 
present  his  claim,  pursuant  to  no- 
tice, from  establishing  his  debt 
and  demanding  an  accounting  at 
any  time  before  the  executor  or 
administrator  is  formally  dis- 
charged from  his  trust.  In  re 
MuUon.  98 

3.  Where,  however,  an  executor, 
who  is  also  residuary  legatee,  after 
having  paid  all  claims  under  the 
will  ana  all  claims  presented  in 
usual  course  pursuant  to  the  no- 
tice, and,  acting  in  good  faith,  ap- 
plies to  his  own  use  the  assets  re- 
maining, he  can  only  be  held  ac- 
countable for  the  actual  value  of 
such  assets,  and  may  not  be 
charged  with  the  profits  of  a 
business  in  which  he  has  put  such 
assets.    Id. 

See  Creditors'  Suit. 


DEFINITIONS. 

1.  When  in  a  testamentary  gift 
of  personal  property  the  word 
"heirs"  is  used,  this  is  to  be  taken 
to  mean  those  in  the  line  of  dis- 
tribution, f .  e. ,  the  next  of  kin,  and 
where  the  will  shows  on  its  face 

SicKELs — Vol.  C.         87 


that  the  person  whose  heirs  are  re- 
ferred to  was  to  the  knowledge  of 
the  testator  living  at  the  timie  of 
the  execution  of  the  will,  the  word 
refers  to  those  who  would  be  th« 
next  of  kin  were  the  ancestor  de- 
ceased.   Montignani  v.  Blade.  Ill 

.  The  words  "legal  representa- 
tives" ordinarily  mean  executors 
or  administrators,  and  that  mean- 
ing will  be  given  them  in  any  in- 
stance unless  there  be  facts  existing 
showing  that  the  words  were  not 
used  in  their  ordinary  sense.  Svlz 
v.  M.  R.  F.  L.  Assn.  668 


DEMAND. 

Where  in  an  action  under  the  act  of 
1858  (Chap.  514,  Laws  of  1858)  by 
an  administrator  whose  intestate 
died  insolvent  to  disaffirm  an  al- 
leged transfer  of  property  alleged 
to  have  been  made  by  the  intestate 
in  fraud  of  creditors,  it  appeared 
that  the  money  in  question  was 
paid  by  a  third  person  to  B.,  de 
lendant's  testator,  who  was  the 
pastor  and  treasurer  of  a  church, 
ta  be  used  for  church  purposes  in 
performance  of  a  promise  made 
by  said  intestate,  and  that  the 
money  was  paid  by  B.  upon  a  mort- 
gage on  the  church  property,  the 
complaint  alleged  and  the  answer 
admitted  a  demand  by  plaintiff  for 
the  money,  but  it  did  not  appear 
that  at  the  time  of  the  demand  B. 
was  informed  of  the  facts  upon 
which  plaintiff  based  his  claim. 
Ileld,  that  the  demand  was  insuf- 
ficient to  charge  B.  with  notice. 
TruesdeUY.  Bourke.  613 


DEVISE. 

Where  in  a  will  there  is  a  clear  and 
certain  devise  of  a  fee,  about 
which  the  testamentary  intention 
is  obvious  and  without  ambiguity, 
the  estate  thus  given  v»ill  not  be 
cut  down  or  lessened  by  subse- 
quent words  which  are  ambiguous 
or  of  a  doubtful  meaning.  Benson 
V.   Corhin.  861 

EQUITY. 

1.  A  parol  gift  of  rer.l  estate  and  a 
parol  promise  to  convey  the  same 
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is  valid  and  enforcible  in  equity, 
wiicre  the  donee  iias  enterea  into 
possession  of  tiie  property  and 
made  permanent  improvements 
thereon,  on  the  faith  of  the  donor's 
promise,  and  this,  although  when 
specific  performance  by  the  donee 
i  is  claimed,  the  rental  value  of  the 
property  for  the  time  it  has  been 
occupied  by  the  latter  would  be 
more  than  the  amount  expended 
by  him.    Young  v.  (herhaugJi,  168 

2.  Where  it  appears  by  the  com- 
plaint in  an  action  in  equity  that 

f)laintiff  is  entitled  to  equitable  re- 
ief  bv  way  of  restraining  the  do- 
ing of  some  act  by  defenaant,  the 
granting  of  an  in]  unction  ^/u^n^^ 
lite  is  within  the  re^isonable  dis- 
cretion of  the  trial  court,  and  the 
exercise  of  this  discretion  is  not 
reviewable  here.  Castoriano  v. 
I>up€.  250 

3.  Where  a  sale  of  personal  property 
was  induced  by  fraud  on  the  part 
of  the  vendee,  and  the  property 
has  again  been  sold  by  the  latter, 
and  the  proceeds  of  such  sale,  in 
the  form  of  notes  or  credits,  are 
identified  specifically  and  beyond 
question  in  the  hands  of  the  latter, 
or  in  the  possession  of  his  volun- 
tary assignee,  a  court  of  equity 
has  power,  in  the  absence  of  any 
adequate  leeal  remedy,  to  reach 
such  proceeds  and  apply  them  for 
the  benefit  of.  and  to  so  far  in- 
demnify, the  defrauded  vendor. 
Am.  S.  R  Co.  v.  Fancfier.         552 

4.  In  respect  to  such  a  remedy  an 
assignee,  for  the  benefit  of  credit- 
ors of  the  fraudulent  vendee, 
stands  in  no  other  or  better  position 
than  his  assignor.  Id. 

6.  Where,  therefore,  in  an  equitable 
action  brought  by  a  vendor  of 
goods  sold  on  credit  to  reach  IJie 
proceeds  of  sub-sales  of  the  goods, 
it  appeared  that  the  sale  was  in- 
duced by  fraudulent  representa- 
tions on  the  part  of  the  vendees, 
who  were  at  the  time  hopelessly 
insolvent;  that  the  latter  sold  to 
various  customers,  in  the  ordinary 
course  of  business,,  portions  of  the 
goods  on  credit,  and  thereafter 
made  an  assignment  to  defendant 
for  the  benefit  of  creditors,  when 
the  vendor,  for  the  first  time,  dis- 


covered the  fraud;  that  the  claims 
against  the  sub-vendees  were 
among  the  assets  that  passed  by 
the  assignment,  and  that  these 
claims  were  collected  by  the  as- 
signee after  the  assignment  and 
auer  notice  from  the  plaintifif  of 
rescission  of  the  orieinal  sale  for 
the  fraud,  /iel4,  that  the  action  was 
maintainable,  and  that  a  judg- 
ment against  the  assignee,  direct- 
ing an  accounting  and  payment 
by  him  of  the  proceeds  of  such 
collections,  was  proper.  Id, 

See  Creditors'  Suit. 
Injunction. 
Specific  Performance. 


EQUITABLE  CONVERSION. 

1.  As  a  general  rule  the  owner  of 
real  estate,  from  the  time  of  the 
execution  by  him  of  a  valid  con- 
tract for  the  sale  thereof,  is  to  be 
treated  as  the  owner  of  the  pur- 
chase money  and  the  vendee  as 
equitable  owner  of  the  land.  Wit- 
liams  V.  Haddock.  144 

2.  Provisions  in  such  contract  mak- 
ing performance  on  the  part  of  the 
vendee  of  his  contract  to  pay  a 
portion  of  the  purchase  money 
and  to  secure  the  balance  by  mort- 
gage on  the  premises  a  condition 
precedent  to  a  conveyance  by  the 
vendor  do  not  take  the  case  out  of 
the  general  rule.  Id. 

4.  But  prior  to  a  default  on  the  part 
of  the  vendee,  even  where  by  the 
contract  time  is  of  the  essence 
thereof,  there  is  an  equitable  con- 
version within  said  rule,  subject 
to  be  reconverted  upon  the  default 
happening.  Id. 


ESTOPPEL. 

1.  In  an  action  against  the  executors 
of  A.  to  recover  a  balance  unpaid 
upon  a  note  executed  by  the  firm 
of  W.  &  Co. ,  of  which  firm  plain- 
tiff claimed  that  A.  was  a  dormant 
partner,  the  complaint  alleged 
that  a  judgment  by  confession 
was  entered  against  the  co-part- 
ners other  than  A.;  that,  pursu- 
ant to  n  compromise  agreement, 
plaintiff  executed  a  release  to  the 
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members  of  the  firm  whoiconf  essed 
the  judgment,  other  than  W.  The 
release  recited  that  said  firm  was 
indebted  to  plaintiff  "  by  virtue  of 
a  judgment; "  that  he  had  agreed 
with  the  members  of  the  firm, 
other  than  W.,  to  compromise  his 
**  claim  on  them  individually  in 
respect  of  the  said  indebtedness." 
The  release  then,  by  its  terms, 
released  and  discharged  the  mem- 
bers of  the  late  firm  other  than  W. 
from  all  individual  liability  in  re- 
spect of  the  said  indebtedness,  and 
further  stated  that  it  should  oper- 
ate to  release  and  discharge  *'all 
and  every  person  or  persons  other 
than"  W.  of  and  from  all  lia- 
bility **  growing  out  of  the  indebt- 
edness aioresaid."  At  the  time  of 
the  confession  of  judgment  the 
attorney  for  the  members  of  the 
firm  who  joined  in  the  confession 
gave  the  names  of  the  members 
without  mentioning  that  of  A., 
whom  he  had  no  authority  to  rep- 
resent; at  the  time  of  the  execution 
of  the  release,  which  was  drawn 
by  said  attorney,  he  was  author- 
ized to  act  for  A.  Held,  that  de- 
fendants were  not  estopped  from 
claiming  that  the  intended  and 
leffal  effect  should  be  given  to  the 
release;  that  all  that  could  be 
claimed  was  a  representation  that 
A.  was  not  a  member  of  the  firm, 
and  an  estoppel  would  simply 
prevent  a  denial  of  that  assertion. 
Hdrbeek  v.  Pupin.  70 

2.  Also  lidd,  that  plaintiff,  while  re- 
taining what  he  had  received  un- 
der the  compromise  agreement, 
could  not  seek  to  so  reiorm  it  as 
to  annul  it  as  a  contract  operative 
between  him  and  A.  Id. 

8.  It  seerfis,  that  one  who  as  a  wit- 
ness has  testified  to  a  state  of  facts 
in  favor  of  the  successful  party  to 
an  action  is  not  thereby  estopped 
from  asserting  the  contrary  in  a 
subsequent  action  in  his  own  be- 
half against  the  party  in  whose 
favor  he  testified  or  his  legal  rep- 
resentatives. ICiwc/t  V.  Vojy  Ber- 
nuth.  643 

EVIDENCE. 

1.  A  witness  may  be  re-examined 
by  the  party  calling  him  upon  all 
topics  on  which  he  has  been  cross- 


examined;  and  this,  although  the 
cross-examination  was  as  to  facts 
not  admissible  in  evidence.  Peo- 
ple V.  Buchanan.  1 

2.  The  protection  extended  by  the 
statute  (Code  of  €iv.  Pro.  §  885) 
to  communications  between  attor- 
ney and  client  does  not  cover 
communications  made  to  a  friend, 
or  to  an  attomej'  in  the  presence 
of  a  friend.  Id, 

3.  On  the  trial  of  an  indictment 
charging  defendant  with  the  mur- 
der of  his  wife  by  administering 
poison,  the  defense  on  cross-ex- 
amination of  a  witness  for  the 
prosecution  sought  to  show  that 
the  witness  had  aided  in  the  prose- 
cution from  revengeful  motives; 
he  was  asked,  among  other  things, 
if  he  had  suggested  to  the  cor- 
oner *' anything  about  his  inquir- 

,  ing  about  poison."  The  witness 
answered:  "No."  On  re-direct 
examination  he  was  asked  and 
permitted  to  state  what  lie  did 
say  to  the  coroner.  Held,  no  er- 
ror. Id. 

4.  On  cross-examination  of  another 
witness  for  the  prosecution  state- 
ments made  by  him  to  reporters 
of  his  suspicions  as  to  defendant's 
guilt  were  brought  out.  Held, 
that  it  was  proper  to  show  on  re- 
direct examination  the  reasons  of 
the  witness  for  such  statements, 
and  the  source  of  his  information 
on  which  they  were  based.        Id, 

5.  The  prosecution  was  permitted 
to  show  that  three  days  prior  to 
the  marriage  of  defendant  and  the 
deceased,  she  executed  a  will 
which  was  given  in  evidence.  By 
the  terms  thereof  she  gave  all  her 
estate  to  her  husband  (if  any)  at 
the  time  of  her  death,  and  in  the 
event  of  her  death  unmarried,  af- 
ter some  small  legacies,  she  gave 
her  residuary  estate  to  her  physi- 
cian, the  defendant.  Held,  that 
the  evidence  was  properly  re- 
ceived. Id, 

6.  A  deed  of  certain  real  estate  exe- 
cuted by  the  deceased  to  defend- 
ant a  ^w  days  after  their  mar- 
riage, and  a  deed  of  the  same 
premises  executed  by  him,  after 
his  indictment,  to  a  third  person. 
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were  received  in  evidence, 
no  error. 


Id, 


7.  M.,  a  friend  of  the  defendant, 
took  him  to  an  attorney.  Held, 
that  M.  was  properiy  permitted 
to  testify  to  the  conversation  be- 
tween (defendant  and  the  attor- 
ney. Id. 

8.  It  was  claimed,  on  the  part  of  the 
prosecution,  that  defendant  gave 
morphine  to  the  deceased.  It  ap- 
peared that  a  physician  called  to 
attend  her  gave  a  prescription  to 
be  given  in  doses  oi  one  teaspoon- 
ful;  that  an  hour  later  the  defend- 
ant gave  to  her  two  teaspoonfuls 
of  some  liquid,  and  that  from  in- 
dications the  taste  thereof  was 
bitter.  An  experienced  apothe- 
cary was  called  by  the  prosecution 
ana  permitted  to  make  up  the 
prescription  and  to  testify  that  the 
taste  thereof  was  salty.  He  then 
mixed  four  grains  of  morphine  in 
a  teaspoon ful  of  the  medicine  and 
described  the  taste  as  bitter.  Held, 
that  the  evidence  was  proper.   Id. 

9.  The  prosecution  was  permitted 
to  prove  declarations  made  by  the 
defendant  during  his  married  life, 
reflectinff  upon  his  wife,  showing 
hostile  feelings  toward  and  a  de- 
sire to  be  rid  of  her.  Held,  no 
error.  Id. 

10.  Plaintiffs,  whose  testator  had 
carried  on  a  manufacturing  busi- 
ness, executed  a  bill  of  sale  to  de- 
fendants of  "the  entire  manu- 
factured stock  *  *  *  on  hand 
at  foundry  and  store  rooms"  at 
prices  specified.  Portions  of  the 
property  covered  by  the  bill  of 
sale  were  delivered  to  and  taken 
possession  of  by  defendants.  An- 
other portion  was  omitted  from 
the  inventory  taken  immediately 
after  the  execution  of  the  bill  of 
sale  and  was  delivered  to  other 
parties  under  a  claim  made  by 
plaintiffs  that,  at  the  time  of  such 
execution,  the  articles  so  omitted 
had  been  sold  to  those  parties.  In 
an  action  to  recover  the  contract 
prices  for  the  goods  delivered,  de- 
fendants alleged  a  breach  of  the 
contract  of  sale  in  the  failure  to 
deliver  the  articles  omitted  from 
the  inventory,  and  that  thin  was  a 
condition    precedent    to   a   right 


of  action.  Plaintiffs  thereupon 
amended  their  complaint  setdng 
up  a  waiver  of  the  condition  that 
all  the  goods  were  to  be  delivered. 
On  the  trial,  plaintiffs  were  per- 
mitted to  prove,  under  objection 
and  exception,  that  during  the 
negotiation  which  resulted  m  the 
sale  it  was  spoken  of  and  under- 
stood between  the  parties  that 
plaintiffs  had  sold  or  agreed  to 
sell  a  portion  of  the  goods  in- 
cluded m  the  bill  of  sale,  and  that 
these  sales  were  assented  to  and 
acquiesced  in  by  defendants;  that 
just  prior  to  the  execution  of  said 
bill,  certain  of  the  goods  were 
piled  up  and  marked  as  sold  to 
other  parties;  that,  subsequent  to 
the  delivery  of  the  bill,  defend- 
ants assisted  in  making  delivery 
of  some  of  the  goods  to  the  vendees 
thereof,  and  that  they  acquiesced 
in  such  sales.  Plaintiffs  also  gave 
evidence  to  the  effect  that  the  de- 
livery of  the  goods  mentioned  la 
the  inventory  was  received  by  de- 
fendants as  a  fulfillment  oi  the 
requirements  of  the  bill,  and  that 
they  acquiesced  in  the  partial  de- 
livery, only  claiming  damages  for 
the  omission  to  deliver  all  the 
goods.  Held,  that  the  evidence 
was  properly  received,  and  justi- 
fied a  finding  of  a  waiver  of  full 
performance  of  the  contract.  Brady 
V.  Camdy.  171 

11.  Defendant  drew  a  check  upon  a 
trust  company,  payable  to  his  own 
order,  which  he  indorsed  "for de- 
posit," and  deposited  it  to  his 
credit  in  the  M.  8.  Bank;  a  half 
hour  thereafter  the  bank  closed 
its  doors  and  never  opened  again 
for  business.  The  check  was  de- 
livered by  the  officers  of  the  bank 
to  the  St.  N.  Bank,  which  was. 
then  acting  as  its  clearing  house 
agent.  The  latter  bank  on  the 
next  day  presented  the  check  for 
payment,  which  was  refused,  the 
drawee  having  been  notified  by 
defendant  not  to  pay  it.  In  an 
action  upon  the  check  the  answer 
alleged  the  insolvency  of  the  M. 
8.  Bank  at  the  time  ci  the  receipt 
by  it  of  the  check  ;  that  this  was 
known  to  its  ofilcers ;  that  the 
check  was  obtained  from  defend- 
ant by  fraud,  and  that  the  St.'N. 
Bank  knc"  of  such  insolvency 
prior  to  the  time  of  the  deposit  of 
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the  check  by  defendant.  On  the 
trial  defendant  offered  to  prove 
statements  of  the  officers  of  the 
M.  S.  Bank  made  the  day  prior  to 
that  of  the  deposit  showing  knowl- 
edge of  its  insolvency ;  this  was 
excluded.  Held,  error;  that  per- 
mitting defendant  to  make  the 
-  deposit  in  reliance  upon  the  sup- 
posed solvency  of  the  M.  8.  Bank, 
with  knowledge  on  the  part  of  its 
officers  of  its  insolvency,  was  a 
fraud  upon  him,  and  this  he  had  a 
right  to  establish,  and  for  that 
purpose  the  evidence  excluded 
was  competent.     Grant  v.  WaUh. 

502 

12.  The  court  also  excluded  evi- 
dence tending  to  show  that  the 
officers  of  the  St.  N.  Bank  had 
knowledge  of  the  insolvency  be- 
fore the  time  of  the  deposit. 
HM,  error.  Id. 

18.  While  a  former  judgment  estab- 
lishing rights  and  relations  be- 
tween the  parties  thereto  is  not 
admissible  to  defeat  or  divest  any 
right  existing  in  a  person  not  a 
party  or  a  privy,  it  is  admissible 
against  such  person  for  the  pur- 

eose  of  proving  that  the  plaintiff 
L  the  former  action  sustained  to 
the  defendant  the  rehition  estab- 
lished by  the  judgment,  and  was 
clothed  with  whatever  right  the 
defendant  had,  which  w^as 
awarded  to  the  defendant  by  the 
judgment,  saving  onlv  the  right 
of  the  third  person  to  impeach  the 

Judgment  for  fraud  or  collusion. 
2.    B.    Equipment   Co.    v.    Blair. 

607 

EXECUTION. 

1.  To  sustain  an  action  brought  by  a 

Judgment  creditor  in  his  own  bc- 
lalf  simply,  to  set  aside  a  convey- 
ance of  land  made  by  his  debtor, 
on  the  ground  that  it  was  made  in 
fraud  of  creditors,  plaintiff  must 
show  that  he  has  exhausted  his 
remedy  at  law  against  the  debtor 
.  by  the  issue  and  return  of  an  exe- 
cution unsatisfied  in  whole  or  in 
part.     Prentiss  v.  Botoden.        342 

2.  An  execution  issued  after  the 
death  of  the  debtor,  without  no- 
tice to  his  representatives  or  per- 
mission of  the  surrogate,  will  not 


meet  the  requirement,  as  such  an 
execution  is  prohibited  (Code  Civ. 
Pro.  §  1879)  and  is  absolutely 
void.  Id. 

8.  The  validity  of  the  execution  may 
be  assailed  in  the  creditor's  suit. 

Id. 

4.  Where,  therefore,  in  such  an 
action  the  fact  of  the  death  of  the 
debtor  before  the  issuing  of  the 
execution  was  set  forth  in  the  an- 
swer, and  it  appeared  that  the 
debtor  died  on  the  same  da^,  but 
before  the  execution  was  issued, 
7ield,  that  it  was  void;  and  so,  that 
the  action  was  not  maintainable. 

Id. 

5.  Also  held,  the  fact  that  the  de- 
fendant, the  grantee  of  the  debtor, 
was  appointed  his  executrix  after 
the  return  of  the  execution  for  the 
purposes  of  appeal,  and  caused 
herself  to  be  made  a  party  to  the 
action  in  which  the  judgment  was 
rendered,  did  not  affect  the  ques- 
tion, as  prior  to  her  becoming  a 
party  the  invalidity  of  the  execu- 
tion was  conclusively  settled.    Id. 

6.  It  seems,  that  such  an  action  may 
be  maintained  by  a  judgment 
creditor  in  behalf  of  all  the  credit- 
ors, without  the  issuing  and  re- 
turn of  an  execution,  upon  refusal . 
of  the  representatives  of  the  de- 
ceased debtor  to  bring  it.  Id. 


EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  A  creditor,  having  an  unpaid 
debt  against  a  decedent,  not  barred 
by  the  Statute  of  Limitations,  is 
not  precluded  by  a  mere  omission 
to  present  his  claim,  pursuant  to 
notice,  from  establishing  his  debt 
and  demanding  an  accounting  at 
any  time  before  the  executor  or 
administmtor  is  formally  dis- 
charged from  his  trust.  *  In  re 
Mullan.  ,  98 

2.  Where,  however,  an  executor, 
who  is  also  residuary  legatee, 
after  having  paid  all  claims  under 
the  will  and  all  claims  presented 
in  usual  course  pursuant  to  the 
notice,  and)  acting  in  good  faith, 
applies  to  his  own  use  the  assets 
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remaining,  he  can  only  be  held 
accountable  for  the  actual  value 
of  such  assets,  and  may  not  be 
charged  with  the  profits  of  a  busi- 
ness in  which  he  has  put  such 
assets.  Id. 

8.  While  the  inventory  and  ap- 
praisal filed  by  the  executor,  are 
not  conclusive  as  to  the  extent  or 
value  of  such  assets,  thev  are 
prima  facte  evidence  thereof,  and 
the  burden  is  upon  the  contestant 
seeking  to  surcharge  the  account 
to  show  that  articles  were  omitted 
or  that  a  greater  sum  was  rea- 
lized than  the  appraised  value.  Id. 

4.  M.,  who  had  been  carrying  on 
the  ice  business,  died  leaving  a 
will  by  which  his  sons  were  made 
residuary  legatees.  After  their 
father's  death  the  sons  took  pos- 
session of  said  property  and  there- 
after carried  on  the  ice  business  as 
co-partners.  The  executors  named 
in  the  will  having  renounced,  the 
sons  were  appointed  administra- 
tors with  the  will  annexed.  They 
filed  an  inventory  of  the  estate,  in- 
cluding therein  the  ice  plant,  tools 
and  fixtures  formerly  used  by  the 
testator  in  said  business  and  the 
stock  on  hand.  They,  pursuant 
to  an  order  of  the  surrogate, 
caused  notice  for  the  presentation 
of  claims  to  be  duly  published, 
and  paid  in  full  the  claims  pre- 
sented, also  the  specific  legacies 
and  funeral  expenses.  The  pay- 
ments thus  made  exceeded  by 
more  than  $2,000  the  whole  ap- 
praised value  of  the  estate.  Five 
years  thereafter  the  sons  sold  the 
business  and  the  property  con- 
nected therewith.  The  bill  of 
sale  included  many  articles  pur- 
chased by  the  sons  after  the  death 
of  M.,  existing  contracts  for  the 
sale  of  ice,  and  the  stock  of  ice 
then  on  hand,  which  was  on  prem- 
ises leased  by  them  and  in  which 
the  testator  never  had  any  in- 
terest. The  bill  of  sale  also  con- 
tained a  covenant  on  the  part  of 
the  vendors  not  to  engage  in  the 
ice  business  for  ten  yeiirs  without 
the  consent  of  the  vendee.  In  an 
action  for  the  foreclosure  of  a 
mortgage  given  by  M.,  a  defi- 
ciency judgment  was  rendered 
after  the  sale  so  made  by  the  sons, 
against    them  as   adnnnistrators. 


Upon  an  accounting  in  proceed- 
ings instituted  by  the  judg- 
ment creditor,  the  administrators 
charged  themselves  with  the  ap- 
praised value  of  ^said  ice  plaot, 
tools  and  machinery  as  stated  in 
the  inventory.  It  was  not  shown 
that  any  of  the  testator's  personal 
property  was  omitted  from  the  in- 
ventory, or  that  any  article  therein 
named  was  appraised  at  less 
than  its  full  value;  but  the  cred- 
itor claimed  and  the  surrogate 
decided  that  as  no  accounting  was 
had  and  the  administrators  con- 
tinued the  business,  using  therein 
the  property  used  by  the  testator 
without  any  formal  transfer  of 
title,  the  business,  its  profits,  ac- 
cretions and  proceeds  belonged 
to  the  estate,  and  the  adminis- 
trators were  surcharged  wit^  the 
diflbrence  between  the  inventoried 
value  of  said  property  and  the 
sum  received  by  them  on  the  sale. 
Held,  error.  Id. 

5.  On  March  18,  1886,  C,  being  the 
owner  of  certain  premises  occupied 
as  a  brewery  in  the  city  of  New 
York,  contracted  to  self  the  same 
for  a  sum  specified.  A  part  of  Uiia 
was  paid  down,  a  part  was  agr^d 
to  be  paid  on  or  before  March  18, 
1887,  and  the  balance  on  that  date 
by  a  bond  secured  by  mortgage 
on  the  premises.  The  vendor 
agreed,  on  receipt  of  the  second 
payment  and  of  the  bond  and 
mortgage,  which  were  to  be  deliv- 
ered at  a  place  specified  at  twelve 
o'clock  noon  of  the  day  specified, 
that  she  would  execute  and  deliver 
a  deed  of  the  premises.  It  was 
agreed  that  the  vendees  shotild.  at 
the  same  time  and  place, purchase 
the  materials,  fixtures,  et<;..  used 
in  the  business  at  a  price,  and  on 
conditions  to  be  agreed  to  in  writ- 
ing between  the  parties:  other- 
wise that  the  vendor  would  be  at 
liberty  to  refuse  to  consummate 
the  sale.  In  case  of  failure  of  the 
vendees  to  perform  at  the  time 
specified,  it  was  provided  that  all 
their  interest  in,  or  right  to,  a 
conveyance  should  **ipso  facto 
cease  and  determine  absolutely." 
It  was  also  provided  that  the  stipu- 
lations of  the  contract  should 
bind  the  heirs,  executors,  etc, 
of  the  parties.  On  March  27, 1881, 
the  parties  agreed  in  writing  upon 
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the  terms  of  the  purchase  of  the 
materials  and  fixtures.  C.  died 
April  22,  1881,  leavin^r  a  will. 
The  executors  duly  q\iahfled,  and 
prior  to  the  time  specified  in  the 
contract  for  performance  they 
agreed  with  the  vendees  to  post- 
pone performance  until  June  1, 
1887.  On  that  day  the  vendees 
performed  and  the  executors  con- 
veyed the  premises.  In  an  action 
brought  by  the  executors  to  de- 
termme,  among  other  things,  as 
to  whether  the  proceeds  of  sale 
should  be  distributed  to  the  next 
of  kin,  to  the  exclusion  of  one  heir 
not  a  next  of  kin,  held,  that  there 
was  an  equitable  conversion  of 
the  real  estate  into  personalty  at 
the  time  of  the  execution  of  the 
contract,  and  that  there  was  no 
default;  that  the  executors,  acting 
in  good  faith,  had  the  right, 
prior  to  default,  to  extend  the 
time  of  performance ;  and,  there- 
fore, that  the  next  of  kin  took  the 
avails  as  personal  property  to  the 
exclusion  of  those  who  were  only 
heirs  at  law.  Williams  v.  Hdd- 
doek.  144 

6.  Under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S.  88,  §  86), 
providing  for  the  reference  of  dis- 
puted claims  against  the  estate  of 
a  deceased  person,  a  claim  could 
only  be  the  subject  of  an  agree- 
ment with  an  executor  for  a  refer- 
ence which  existed  as  such  against 
the  deceased,  and  was  one  for 
which  his  estate  had  become  an- 
swemble,  and  the  executor  could 
not,  by  offering  to  refer  a  claim 
presented,  waive  these  essential 
prerequisites  of  the  statute.  In  re 
Van  Slooten  v.  Dodge.  327 

7.  An  executor  cannot  subject  the 
estate  in  his  hands  for  administra- 
tion to  a  new  liabilitv,  either  by 
his  contracts  or  by  his  wrongful 
act.    Id. 

6.  A  claim  against  the  estate  of  D. , 
deceased,  was  presented  ,  to  the 
executors  under  said  statutory 
provisions,  for  a  diamond  ring, 
which  the  claimant  alleged  the 
testator  had  given  to  her,  and 
which,  at  the  request  of  the  ex- 
ecutor, she  had  handed  to  him  for 
inspection,  but  he  refused  to  re- 


turn it,  claiming  that  it  belonged 
to  the  estate.  The  claim  was  dis- 
puted by  the  executor,  and,  upon 
his  offer  to  refer,  a  reference  was 
consented  to  and  ordered,  and, 
upon  evidence  sustaining  the 
claimant's  averments,  the. referee 
reported  in  favor  of  the  claimant, 
the  report  was  confirmed  and  judg- 
ment entered.  Held,  error;  that, 
as  no  claim  against  the  deceased 
was  establishea,  no  recovery  could 
be  had.  Id. 

9.  Upon  a  final  settlement  of  the 
accounts  of  executors,  these  facts 
appeared:  In  proceedings  taken 
before  the  surrogate  by  legatees 
to  revoke  the  letters  testamen- 
tary, a  citation  was  issued,  and  the 
executors  were  enjoined  from  act- 
ing as  such  until  the  determina- 
tion of  the  surrogate  upon  the 
application.  The  executors  re- 
sisted the  application,  and  the  pro- 
ceedings resulted  in  an  order  re- 
voking the  letters  unless  the 
executors  gave  a  bond  as  pre- 
scribed by  the  Code  of  Civil  Pro- 
cedure (§  2687,  sub.  8),  and  charg- 
ing them  with  the  disbursements 
of  the  petitioners.  The  executors 
complied  with  the  order,  con- 
tinued in  the  performance  of  their 
duties,  and  on  the  final  account- 
ing claimed  a  credit  for  the 
amounts  they  alleged  they  were 
liable  to  pav  their  counsel  for 
services  performed  w^hile  they 
were  so  enjoined  and  for  services 
rendered  by  their  attorney  in  re- 
sisting said  application.  The  sur- 
rogate found,  upon  evidence  jus- 
tiding  the  findings,  that  the  ap- 
plication was  unreasonably  re- 
sisted, and  he  disallowea  the 
claim.  Held,  that  this  was  within 
the  discretion  of  the  surrogate 
and,  the  General  Term  having 
affirmed  his  decree,  this  court 
could  not  interfere.    In  re  QBrien. 

379 

10.  It  is  not  essential  to  the  validity 
of  a  claim  against  the  estate  of  a 
deceased  person  that  it  be  stated 
with  legal  precision;  it  is  suffi- 
cient if  the  transaction  out  of 
which  the  claim  arises  is  identi- 
fied, its  general  character  indica- 
ted without  tec^hnical  formality 
and  the  amount  of  the  claim 
stated.     Titu%  v.  FooU.  414 
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11.  A  party  presenting  such  &  claim, 
which  is  rejected,  cannot  evade 
the  Statute  of  Limitations  pre- 
scribed in  such  cases  (Code  Civ. 
Pro.  ^  1822)  by  successive  pre- 
sentations of  claims  founded  on 
the  same  transaction,  but  varying 
in  form  or  detail.  Id. 

12.  Wliere,  therefore,  a  claim  was 
presented  against  an  estate  for  an 
amount  stated  which  was  alleged 
to  be  due  from  the  decedent  in 
his  lifetime  on  exchan.c^e  of  real 
estate  for  which  he  "  fraudulently 
assigned  "  to  the  claimant  a  worth- 
less certificate  of  alleged  bank 
stock,  which  claim  was  rejected 
by  the  executors  and  thereafter  a 
second  claim  was  presented  based 
on  the  same  transaction,  but  set- 
ting out  the  representations  made 
by  the  decedent  in  regard  to  the 
stock  as  a  warranty  instead  of  a 
fraud,  which  claim  was  also  re- 
jected, and  more  than  six  months 
after  the  rejection  of  the  first 
claim  an  action  was  commenced 
based  on  a  warranty,  7ieM,  that 
plaintiff  by  the  presentation  of 
the  original  claim  subjected  him- 
self to  the  conditions  which  at- 
tached on  its  rejection,  and  the 
statute  commenced  to  run  against 
any  cause  of  action  founded  upon 
the  transaction  embraced  in  the 
claim,  whether  for  deceit  or 
warranty.  Id. 

13.  But,  ?ield,  that  the  provision  of 
the  chapter  of  the  Code  of  Civil 
Procedure  in  reference  to  '  *  limita- 
tions of  the  time  of  enforcing  a 
civil  remedy,"  which  declares  that 
if  an  action  is  commenced  within 
the  time  -  liraitcKi  therefor,  and 
*  *  *  the  action  is  terminated 
in  any  other  manner  than  by  a 
voluntary  discontinuance,  a  dis- 
missal of  the  complaint  for  neg- 
lect to  prosecute  the  action,  or  a 
final  judgment  upon  the  merits, 
the  plaintiff  *  *  •  may  com- 
mence a  new  action  for  the  same 
Ciiuse  after  the  expiration  of  the 
time  so  limited  and  within  one 
year  after  such  *  ♦  »  term- 
mation,"  applies  to  actions  against 
an  executor  upon  a  rejected  claim 
against  his  decedent;  and  so,  as  it 
appeared  that  an  action  for  fraud 
based  on  tlie  original  claim  was 
brought  within  the  six  months,  in 


which  action  plaintiff  was  non- 
suited, and  within  one  year  there- 
after the  second  action  was 
brought,  that  the  case  came  within 
the  saving  provision,  and  that  the 
action  was  not  barred.  Id. 

14.  It  appeared  that  the  certificate 
was  of  stock  in  a  supposed  bank- 
ing corporation  in  another  state; 
that  P.,  defendants'  testator,  stated 
to  plaintiff  at  the  time  of  the  trans- 
fer that  the  bank  was  a  regularly 
organized  bank;  that  he  was  one 
of  the  original  or  early  stock- 
holdera ;  that  the  stock  was  a 
dividend- paying  stock;  that  it  was 
worth  100  cents  on  the  dollar,  and 
was  "good  high  stock,"  and  that 
plaintiff  thereupon  agreed  to  and 
did  take  the  stock  at  its  par  value. 
It  also  appeared  that  the  bank  was 
not  incorporated,  but  was  con- 
ducted by  a  partnership,  and  was 
at  the  time  of  the  sale  insolvent. 
Held,  that  the  evidence  justified  a 
finding  that  the  assertion  as  to  the 
value  and  character  of  the  stock 
was  intended  to  be  and  was  relied 
upon  as  a  warranty,  and  for  a 
breach  tiiereof  plaintiff  was  enti- 
tled to  recover.  ItL 

1 5.  An  order  of  a  Surrogate's  Court 
fixing  the  fees  of  appraisers  of  the 
estate  of  a  deceased  testator  is  a 
final  order  affecting  a  substantial 
right,  and  so  is  appealable  to  the 
General  Term  and  to  this  court. 
(Code  Civ.  Pro.  §§  2570.  190.) 
In  re  Harriot.  540 

16.  The  N.  Y.  L.  I.  &  T.  Co.,  as  ex- 
ecutor of  the  will  of  H.,  com- 
menced an  action  to  have  its  ac- 
counts as  such  settled.  The  lega- 
tees under  the  will  objected  to 
items  in  the  account  stated  to  have 
been  paid  the  appraisera  of  the  es- 
tate for  their  services;  these  had 
not  been  vt5:ified  by  ufficlavit  of 
the  executor  and  adjusted  by  the 
surrogate  before  payment  as  pre- 
scribed by  the  statute  then  in 
force.  (Chap.  225,  Laws  of  1878; 
see,  also,  Code  Civil  Pro.  §  2711, 
as  amended  in  1893.)  Pending  the 
trial  of  the  action  before  a  referee, 
the  executor,  upon  affidavits  of 
the  appraisers  aud  their  stipula- 
tion as  attorneys  for  the  executor, 
procured  an  order  from  the  surro- 
gate taxing  their  fees  at  $250  each. 
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The  legatees,  under  the  will, 
thereupon,  upon  notice  to  the  ex- 
ecutor and  appraisers,  moved  for 
an  order  vacating  the  order  taxing 
said  fees,  which  motion  was  de- 
nied, and  the  surrogate's  order 
wasaflflrmed  by  the  General  Term. 
Held,  that  the  legatees  had  the 
right  to  make  the  motion,  and  tliat 
the  orders  below  were  reviewable 
here.  Id. 

17.  Appraisers  are  officers  of  the 
court,  and  the  amount  of  their 
fees  being  fixed  by  statute  (Code 
Civ.  Pro.  §  2565),  they  have  no 
right  to  demand  or  receive  more 
than  the  statute  allows,  however 
large  the  estate  may  be,  unle&s  the 
parties  interested  consent.  Id. 

18.  It  appeared  by  the  affidavits 
upon  which  the  motion  to  vacate 
WHS  made  that  the  estate,,  aside 
from  household  furniture  and 
items  of  cash  on  hand,  consisted 
of  twenty-seven  different  items  of 
corporate  stock  and  other  securi- 
ties; that  the  counsel  for  the  lega- 
tees filled  out  the  inventory,  ex- 
cept as  to  the  securities  and  cash, 
and  this  part  was  prepared  by  the 
executor;  that  the  furniture  was 
appraised  in  a  lump  sum,  and  the 
appraisers  had  nothing  to  do  in 
regard  thereto  save  to  see  that  the 
furniture  was  in  the  house;  that 
the  value  of  the  securities  could 
have  been  ascertained  in  a  single 
day's  time.  No  affidavits  were 
read  in  oppcsition.  The  surro- 
gate, however,  took  into  consid- 
eration the  affidavits  of  the  ap- 
praisers used  on  tbe  original  mo- 
tion, which,  without  givin.sj  anv 
items,  stated  generally  that  each 
cf  them  had  actually  and  neces- 
sarily been  employed  more  than 
fifty  days.  The  surrogate  so 
found.  Jfeld,  that  the  facts  did 
not  justify  the  finding,  and  that 
the  order  denying  the  motion  to 
vacate  was  error.  Id. 

19.  Where  administrators  of  the 
estate  of  a  deceased  person  have 
been  duly  appointed  in  this  and 
also  in  another  state  where  the 
decedent  died,  and  the  foreign 
administrator  has  first  duly  com- 
menced an  action  upon  a  policy 
of  insurance  upon  the  life  of  the 
decedent  found  in  the  latter  state 
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at  such  death,  by  the  service  of 
process  on  an  a^ent  of  the  com- 
pany appointed  for  that  purpose, 
as  prescribed  by  the  laws  of  that 
state,  a  second  action  upon  the 
policy  is  not  mantiiinable  in  the 
icourts  of  this  state  by  the  admin- 
istrator here.  StUz  v.  M.  B.  F 
L.  Aun.  503 

20.  In  such  a  case  the  principle  of 
comity  between  the  states  requires 
a  refusal  upon  the  part  of  the 
courts  of  this  state  to  entertain 
jurisdiction.  Id. 

21.  The  words  '*  legal  representa- 
tives "  ordinarily  mean  executors 
or  administrators,  and  that  mean< 
ing  will  be  given  them  in  any  in- 
stance unless  there  be  facts  exist- 
ing showing  that  the  words  were 
not  used  in  their  ordinary  sense. 

Id. 

22.  It  seern^,  the  mere  fact  that  a  pol- 
icy of  life  insurance  issued  by  a 
company  residing  in  this  state  was 
found  on  the  person  of  one  dying 
in  another  state,  but  who.  at  the 
time  of  his  death, was  a  resident  of 
this  state,  will  not  preclude  the 
maintenance  of  an  action  in  the 
courts  of  this  state  upon  the  pol- 
icy by  an  administrator  appointed 
here.  Id. 

28.  Defendant  issued  "a  certificate 
of  membership  or  policy  of  insur- 
ance" to  8.,  payable  to  his  "legal 
representatives  "  at  the  home  office 
of  the  company  in  the  city  of  New 
York.  In  the  application  for  mem- 
bei-ship  and  for  a  policy,  in  answer 
to  the  requirement  to  state  the 
name  of  the  beneficiary,  the  answer 
was  "My  estate."  At  the  time  of 
the  issuing  of  the  policy  S.  was  in 
California.  He  sent  the  policv  to 
his  wife,  the  plaintiff  here,  at  their 
residence  in  Brooklvn.  8.  there- 
after returned  to  Brooklyn  and 
then  went  to  the  state  of  Washing- 
ton, taking  the  policy  with  him 
and  leaving  his  wife  in  Brooklyn. 
8.  notified  defendant  that  he  in- 
tended to  make  that  state  his  home; 
he  died  there,  having  the  policv 
in  his  possession.  Letters  of  ad- 
ministration were  issued  to  his 
widow  in  this  state.  She  signed  a 
written  renunciation  of  her  right 
to  take  out  letters  in  Washington, 
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and  thereupon  an  administrator 
was  appointed  in  that  state,  who 
commenced  an  action  upon  the 
policy  by  service  of  process  upon 
an  accent  of  the  company,  desig- 
nated by  it,  raiding  in  that  state 
and  dulv  authorized  under  its  la,ws 
to  receive  such  service.  There- 
after this  action  was  commenced 
by  plaintiff  as  administratrix. 
iteld,  that  the  courts  of  this  state 
ought  not  to  take  jurisdiction  of 
the  action.  Id. 

24.  By  defendant's  by-kws  its  ob- 
ject is  stated  to  be  "to  promote 
the  well-being  of  all  its  members 
and  to  furnish  substantial  aid  to 
their  families  or  assigns"  in  the 
event  of  a  member's  death.  S. 
left  no  children.  Held,  that  plain- 
tiff was  not  entitled  to  mamtain 
the  action  in  her  own  right  irre- 
spective of  her  character  as  ad- 
ministratrix; that  to  the  words 
"legal  representatives"  must  be 
given  the  ordinary  meaning.     Id. 

25.  Defendant  issued  a  policy  of 
insurance  upon  the  life  of  C.  The 
policy  stated  the  consideration 
therefor  to  be  the  payment  of  a 
sum  specified,  by  G. ,  a  son  of  C. , 
and  that  the  amount  insured  was, 
on  the  death  of  C,  to  be  paid  to 
the  'assured."  In  the  written 
application  for  the  policy,  which 
was  signed  by  both  C.  and  G. ,  the 
latter  is  described  as  the  applicant 
and  the  person  for  whose  benefit 
the  insumnce  was  intended.  In 
an  action  upon  the  policy,  brought 
by  plaintiff  as  administrator  of  C, 
h^ld,  that  plaintiff,  as  such  admin- 
istrator, had  no  interest  in  the 
cause  of  action,  and  so  could  not 
maintain  the  action.  Cyrenius  v. 
M.  L.  Ins.  Co.  576 

26.  Where  in  an  action  under  the 
act  of  1858  (Chap.  514,  Laws  of 
1858)  by  an  administrator  whose 
intestate  died  insolvent  to  disafflnn 
an  alleged  transfer  of  property 
alleged  to  have  been  made  by  the 
intestate  in  fraud  of  creditors,  it 
appeared  that  the  money  in  ques- 
tion was  paid  by  a  third  person  to 
B.,  defendant's  testator,  who  was 
pastor  and  treasurer  of  a  church, 
to  be  used  for  church  purposes  in 
performance  of  a  promise  made 
by  said   intestite,    an:l   th -t   t!i  ■ 


money  was  paid  by  B.  upon  a 
mortgage  on  the  church  property, 
the  complaint  alleged  and  the  an- 
swer admitted  a  demand  by  plain- 
tiff for  the  money,  but  it  did  not 
appear  that  at  the  time  of  the  de- 
mand B.  was  informed  of  the  facts 
upon  which  plaintiff  based  his 
claim.  Held,  that  the  demand 
was  insufficient  to  charge  B.  with 
notice.     I'rueiddl  v.  Baurke,    612 


FARM  CROSSINGS. 

After  the  rendition  of  a  judgment 
herein  requiring  defendiant  forth- 
with to  construct  a  farm  crossing 
under  its  road  on  plaintiffs'  lands, 
defendant  leased  its  road  to  another 
railroad  company  for  a  long  term. 
By  the  lease  the  lessee  assumed  all 
claims  and  suits  arising  out  of,  or 
In  any  way  connected  with,  the 
operation  of  the  road.  Subse- 
quently, in  an  action  to  foreclose 
a  mortgage  on  the  property  and 
franchises  of  the  lessee,  a  receiver 
was  appointed,  who  took  posses- 
sion of  the  property,  including 
the  leased  road,  and  continued  the 
operation  thereof.  Plaintiffs  there- 
upon served  a  copy  of  the  judg- 
ment on  the  receiver  with  a  de- 
mand that  he  proceed  without 
delay  to  construct  the  crossing; 
this  he  neglected  to  do.  On  motion 
to  compel  the  performance  of  the 
judgment  by  the  receiver,  held,  it 
was  no  defense  to  the  application 
that  the  receiver  had  no  means 
with  which  to  comply  with  the 
requirements  of  the  judgment; 
that  plaintiffs  were  entitled  to 
have  it  executed,  and  if  the  bond- 
holders wore  unwilling  to  furnish 
the  means,  possession  of  that  part 
of  the  road  passing  over  plaintiffs' 
land  should  be  surrendered;  and 
so,  that  an  order  was  proper  direct- 
ing a  compliance  with  the  judg- 
ment or  a  surrender  of  the  prem- 
ises. Peckham  v.  Dutcheu  Uo,  H, 
R.  Go,  385 

FOOD. 

1.  Adding  a  foreign  and  artificial 
ingredient  to  a  fixxl  product,  even 
for  the  process  of  color  merely,  is 
in  effect  an  adulteration,  and  the 
legislature  has  the  power  abso- 
hitelv  to  prohibit  iU  People  v. 
G:r:lrd.  105 
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2.  The  provision  of  the  act,  "to 
prevent  deceptions  in  sales  of 
vinegar "  (§  4,  chap.  515,  Laws  of 
1889),  declaring  tlmt  *'no  person 
shall  manufacture,  produce,  sell 
or  keep  for  sale  any  vinegar  which 
shall  contain  any  preparation 
*  *  *  injurious  to  health,  or 
any  artificial  coloring  matter,"  is 
constitutional.  The  prohibition 
against  ''coloring  matter"  is  for 
the  prevention  of  fraud;  as  the 
coloring  of  vinegar  can  only  be 
for  the  purposes  of  deception  and 
to  defraud  the  buyer.  Id, 


FORECLOSURE. 

1.  A  mortgagor  gave  to  the  mort- 
gagee a  promissory  note,  which 
when  paid  it  was  agreed  should 
operate  as  a  payment  on  the  bond 
secured  by  the  mortgage.  The 
mortgagee  procured  the  note  to 
be  discounted  by  a  bank,  and  there- 
after assigned  the  securities.  In 
an  action  to  foreclose  the  mort- 
gage it  appeared  that  the  note  rc- 
mamed  unpaid  in  the  hands  of  the 
bank.  Hdd,  that  the  transfer  of 
the  note  operated  as  a  payment 
pro  tan  to  so  long  as  it  remained  in 
the  hands  of  a  third  party  and 
could  not  be  produced  and  deliv- 
ered up  by  the  mortgagee;  that 
the  bank,  fiowever,  took  no  inter- 
est in,  or  right  to,  the  bond  and 
mortgage;  and  so,  was  not  enti- 
tled to  have  the  amount  of  the 
note  paid  to  it  out  of  the  proceeds 
of  sale,  in  preference  to  the  claim 
of  the  holder  of  the  mortgage  for 
the  balance  unpaid  thereon;  but 
that,  the  mortgagor  having  as- 
sented thereto,  a  judgment  was 
proper  directing  pavment  of  the 
note  out  of  any  surplus  arising  on 
the  foreclosure  sale.  Fiteh  v. 
McDowell.  498 

2.  In  actions  by  plaintiff  as  execu- 
trix of  B.  to  foreclose  two  mort- 
gages these  facts  appeared:  B.  in 
his  lifetime  was  the  owner  of  three 
farms,  all  of  which  had  been  paid 
for  and  improved  with  the  aid  of 
the  services  of  his  two  sons,  who 
had  worked  for  him  after  their 
majority.  On  a  settlement  be- 
tween the  parties  it  was  agreed 
that  B.  was  indebted  to  his  sons 
in  the  sum  of  $5,000,  and  in  con- 


sideration thereof  he  deeded  to 
each  of  them  an  undivided  one- 
half  of  one  of  the  farms.  The  evi- 
dence tended  to  show  and  the 
trial  court  found  that  the  inten- 
tion was  to  vest  in  the  sons  the 
title  in  the  farm,  but  the  father, 
fearing  that  the  farm  mi^ht  be 
lost  by  the  sons  in  speculation,  to 
prevent  this,  required  each  of  his 
sons  to  give  him  a  mortgage  for 
|1 ,500  on  the  farm,  which  were  the 
mortgages  in  suit;  no  bond  was 
given,  no  actual  debt  was  in- 
tended to  be  secured,  and  the 
mortgages  were  not  recorded  in 
B.'s  lifetime.  Held,  that  there 
was  no  consideration  for  the 
mortgages;  and  so,  that  the  ac- 
tions were  not  maintainable. 
Baird  v.  Baird.  659 

See  Mortgage. 


FORMER  ADJUDICATION. 

1.  In  an  action  brought  to  compel 
specific  performance  of  a  contract 
for  the  purchase  of  certain  real 
estate  by  defendant,  situate  in  the 
city  of  Brooklyn,  these  facts  ap- 
peared :  The  premises  f ormerlv  be- 
longed to  a  savings  bank.  In  an 
action  brought  by  the  attorney- 
general  in  the  name  of  the  People 
to  sequestrate  the  property  of  the 
bank,  an  order  was  made  without 
notice  to  the  attorney-general  or 
the  depositors,  directing  the  sale 
of  the  real  estate  at  public  auc- 
tion, and  providing  that  anjr  of 
the  trustees  of  the  bank  might 
become  purchasers  at  the  sale. 
Plaintiffs,  who  were  such  trustees, 
became  the  purchasers,  received 
the  usual  deed  and  went  into  pos- 
session. After  the  contract  with 
defendant  was  executed,  an  order 
was  made  in  said  action,  on  mo- 
tion to  the  bank  and  the  attorney - 
general,  confirming  the  sale. 
Thereafter  a  depositor  applied 
for  leave  to  intervene  in  the  ac- 
tion, and  to  have  the  sale  set  aside 
on  the  ground  that  the  order  direct- 
ing the  sale  and  i^ermitting  the 
trustees  to  purchase  was  invalid. 
The  application  was  heard  on  the 
merits  *'  as  fully  to  all  intents  and 
purposes  as  though  the  order  of 
confirmation  *  *  *  had  not 
been  made,"  and   the  court   de- 
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cided  that  the  proceeding  and 
sale  were  valid  and  binding  on 
all  the  parties  interested,  which 
erder  was  affirmed  on  appeal  (188 
N.  Y.  658).  Held,  that  the  decis- 
ion settled  the  validity  of  the  title, 
upon  the  points  involved,  as  to  all 
the  world;  also  that  the  bank  was 
not  a  necessjiry  party  to  that  pro- 
ceeding.    Webster  v.  K.  G,  T.  Co. 

275 

2.  In  an  action  brought  by  a  re- 
ceiver of  the  R.  &  T.  M.  Co.,  a 
manufacturing  corporation,  to  set 
aside  certain  transfers  alleged  to 
have  been  made  by  the  corporation 
to  the  defendants,  one  of  whom 
was  a  stockholder  of  said  corpora- 
tion, in  violation  of  the  statutory 
provisions  (1  R.  S.  608,  §4)  prohib- 
iting the  transfer  by  a  corporation 
after  it  has  "  refused  the  payment 
of  its  notes  or  other  evidences  of 
debt,"  of  any  of  its  property  or 
choses  in  action  to  a  stockholder, 
in  payment  of  a  debt,  the  defend- 
ants claimed  that  the  judgment  of 
sequestration  and  the  appointment 
of  plaintiff  was  without  jurisdic- 
tion and  void.  These  facts  ap- 
peared: Plaintiff  was  appointed 
receiver  in  an  action  brought  by 
a  creditor  against  the  corponition 
to  sequestrate  its  property.  That 
action  was  based  upon  a  judg- 
ment recovered  against  the  corpo- 
ration in  the  City  Court  of  Au- 
burn, which  was  set  forth  in  the 
complaint;  the  corporation  did 
not  do  business  and  was  not  lo- 
cated in  that  city,  lldd,  tliat  the 
allegations  in  the  complaint  in  the 
former  action  presented  the  ques- 
tion as  to  whether  the  City  Court 
had  jurisdiction,  and  if  the  court 
erred  in  its  determination,  it  was  a 
judicial  error  to  be  corrected  on 
appeal  therein,  and  the  judgment 
of  sequestration  could  not  be  at- 
tacked collaterally;  and  that  this 
was  a  collateral  attack.  Janes  v. 
Blun.  333 

8.  In  an  action  for  the  specific  per- 
formance of  a  contract  between  S. , 
plaintiff's  testator,  and  defendant 
for  the  purchase  by  the  latter  of 
certain  lands  to  wmch  the  former 
claimed  title  under  a  sale  by  vir- 
tue of  a  judgment  in  equity  of  a 
U.  S.  Circuit  Court,  these  facts 
appeared:    The   action   in   which 


said  judgment  was  rendered  was 
brought  by  judgment  creditors  of 
a  partnership  to  reach  the  real 
estate,  the  title  to  which  was  in  the 
name  of  one  or  more  of  the  co- 
partners, but  which  plaintiff 
claimed  belonged  to  and  was  held 
in  trust  for  the  firm.  The  infant 
children  of  G.,  a  deceased  mem- 
ber of  the  firm,  were  made  a  party, 
but  were  not  personally  served 
with  process.  In  the  action  in 
which  the  creditors  obtained  their 
judgment  an  attachment  was  is- 
sued which  was  levied  upon  the 
land  in  question.  The  judgment 
asked  in  the  equity  suit  was  that 
the  land  be  declared  partnership 
propert^r  and  that  it  be  sold  to 
pay  plaintiff's  judgment.  A  lis 
pendens  was  filed  therein.  On 
petition  of  the  mother  of  the  in- 
fants a  guardian  ad  litem  was  ap- 
pointed and  a  solicitor  appeared 
for  them.  Judgment  was  rendered 
granting  the  relief  sought.  The 
purchaser  on  sale  in  pursuance 
thereof  refused  to  take  the  title 
tendered,  and  on  motion  to  com- 
pel him  so  to  do  the  court  held 
the  title  good.  Hdd,  that  the  de- 
cision, it  not  appearing  that  it 
was  contrary  to  other  decisions  of 
the  Federal  courts,  should  be  fol- 
lowed here:  and  so,  that  a  judg- 
ment in  favor  of  plaintiff  was 
proper.     Sloane  v.  Martin.       524 

4.  While  a  former  judgment  estab- 
lishing rights  and  relations  be- 
tween the  parties  thereto  is  not 
admissible  to  defeat  or  divest  any 
right  existing  in  a  person  not  a 
party  or  a  privy,  it  is  admissible 
against  such  person  for  the  pur- 
pose of  proving  that  the  plaintiff 
in  the  former  action  sustained  to 
the  defendant  the  relation  estab- 
lished by  the  judgment,  and  was 
clothed  Vith  whatever  right  the 
defendant  had,  which  was  awarded 
to  the  defendant  by  the  judgment, 
saving  only  the  right  of  the  third 
person  to  impeach  the  judgment 
for  fraud  or  collusion,  fi.  i?. 
Equipment  Go.  v.  Blair,  607 


FRAUD. 

1.  The  provision  of  the  act,  **to 
prevent  deceptions  in  sales  of 
vinegar"  (§  4  chap.  515,  Laws  of 


INDEX. 


701 


1889),  declaring  that  "no  person 
shall  manufacture,  produce,  sell  or 
keep  for  sale  any  vinegar  which 
shall  contain  any  preparation 
*  *  *  injurious  to  health,  or 
any  artificial  coloring  matter,"  is 
constitutional.  The  prohibition 
against  "coloring  matter"  is  for 
the  prevention  of  fraud:  as  the 
coloring  of  vinegar  can  only  be  for 
the  purposes  of  deception  and  to 
defraud  the  buyer.  People  v.  Gir- 
ard.  105 

.  G.,  the  mother  of  the  parties  to 
this  action,  was  the  owner  of  a 
house  and  lot  in  the  city  of  6., 
which  was  incumbered  by  a  mort- 
gage. The  children  lived  with 
their  mother,  and  the  premises  fur- 
nished a  home  for  the  family.  In 
February,  1887,  G.,  having  become 
incapacitated  for  further  care  and 
management  of  the  property, 
deeded  the  same  to  defendant 
without  consideration,  in  pursu- 
ance of  a  parol  agreement  and 
promise  on  his  part  that  he  would 
hold  the  same  for  the  benefit  of 
the  plaintiffs  in  common  with  him- 
self, and  would  give  them  their 
shares  in  it.  The  plaintiffs  were  at 
that  time  minors.  It  was  agreed 
that  defendant  should  have  all  the 
accruing  rents  and  his  board  in  the 
family  without  charge,  he  to  pay 
the  interest  on  the  mortgage  and 
the  taxes  on  the  property.  (J.  died 
in  March  thereafter.  The  agree- 
ment was  carried  out  during  her 
life  and  for  some  time  thereafter. 
Defendant  then  sold  the  propertjr. 
and  with  a  portion  of  the  avails 
purchased  another  house  and  lot ; 
he  was  asked  to  take  the  deed  in 
the  name  of  all  the  children,  but 
objected,  promising,  however,  to 
execute  a  separate  paper  acknowl- 
edging and  securing  plaintiffs' 
rights  in  the  property.  Thereafter 
he  repudiated  the  agreement  and 
claimed  to  be  the  sole  and  absolute 
owner.  In  an  action  to  compel  per- 
formance of  the  agreement,  held, 
that  the  arrangement  was  founded 
upon  the  relation  of  mother  and 
son  and  brothers  and  sisters,  and 
involved  the  trust  and  confidence 
growing  out  of  these  relations;  that 
the  denial  by  defendant  of  the 
rights  of  plaintiffs  was  a  fraud 
upon  them  and  upon  the  purpose 
of  the  deceased  mother;  that,  con- 


ceding no  express  trust  was  cre- 
ated, a  trust  might  be  implied  and 
properly  enforced  to  prevent  and 
redress  the  fraud,  which  trust  is 
unaffected  by  the  Statute  of 
Frauds.     Goldsmith  v.  Goldsmith. 

813 

3.  Also,  held,  that  although  an  in- 
tended fraud  was  not  explicitly  and 
by  the  use  of  that  word  charged  in 
the  complaint,  yet,  as  all  the  facts 
showing  it  were  therein  fully  and 
clearly  stated,  the  omission  was 
not,  after  judgment,  material.    Id, 

4.  One  who  has  been  induced  to  part 
with  his  property  by  the  fraud  of 
another,  unoer  guise  of  a  contract, 
may,  upon  discovery  of  the  fraud, 
rescind  the  contract  and  reclaim 
the  property,  unless  it  has  come 
into  the  possession  of  a  bofUi  fids 
holder.     Chant  v.  WdUh.  502 

5.  Where  the  fraud  is  proved,  the 
bui-den  is  upon  a  third  party  claim- 
ing title  to  show  that  he  is  a  bona, 
fide  holder.  Id, 

6.  Defendant  drew  a  check  upon  a 
trust  company,  payable  to  his  own 
order,  which  he  indorsed  "  for  de- 
posit," and  deposited  it  to  his 
credit  in  the  M.  8.  Bank;  a  half 
hour  thereafter  the  bank  closed 
its  doors  and  never  opened  again 
for  business.  The  check  was  de- 
livered by  the  officers  of  the  bank 
to  the  St.  N.  Bank,  which  was 
then  acting  as  its  clearing  house 
agent.  The  latter  bank  on  the 
next  day  presented  the  check  for 
payment,  which  was  refused,  th& 
drawee  having  been  notified  by 
defendant  not  to  pay  it.  .  In  an 
action  upon  the  check,  the  answer 
alleged  the  insolvency  of  the  M, 
S.  Bank  at  the  time  of  the  receipt 
by  it  of  the  check;  that  this  was 
known  to  its  officers;  that  the 
check  was  obtained  from  defend- 
ant by  fraud,  and  that  the  St.  N. 
Bank  knew  of  such  insolvency 
prior  to  the  time  of  the  deposit  of 
the  check  by  defendant.  On  the 
trial  defendant  offered  to  prove 
statements  of  the  officers  of  the 
M.  S.  Bank  made  the  day  prior  to 
that  of  the  deposit  showing  knowl-' 
edge  of  its  insolvency;  this  was 
excluded.  Hdd,  error;  that  per- 
mitting defendant  to  make  the  de^ 
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posit  in  reliance  upon  the  sup- 
posed solvency  of  the  M.  S.  Bank, 
with  knowledge  on  the  part  of  its 
officers  of  its  insolvency,  was  a 
fraud  upon  him,  and  this  he  had  a 
right  to  establish,  and  for  that 
purpose  the  evidence  excluded 
was  competent.  Id. 

7.  The  court  also  excluded  evidence 
tending  to  show  that  the  officers 
of  the  St.  N.  Bank  had  knowledge 
of  the  insolvency  before  the  time 
of  the  deposit.     Hdd,  error.     Id. 

8.  Where  a  sale  of  personal  property 
was  induced  by  fraud  on  the  part 
of  the  vendee,  and  the  property  has 
again  been  sold  by  the  latter,  and 
the  proceeds  of  such  sale,  in  the 
form  of  notes  or  credits,  are  iden- 
tified specifically  and  beyond  ques- 
tion in  the  hands  of  the  latter,  or 
in  the  possession  of  his  voluntary 
assignee,  a  court  of  equity  has 
power,  in  the  absence  of  any  ade- 
quate legal  remedv,  to  reach  such 
proceeds  and  apply  them  for  the 
benefit  of,  and  to  so  far  indemnify, 
the  defrauded  vendor.  Am.  S.  H. 
Co.  V.  Faneher.  552 

9.  In  repect  to  such  a  remedy  an 
a^ignee,  for  the  benefit  of  credit- 
ors of  the  fraudulent  vendee, 
stands  in  no  other  or  better  position 
than  his  assignor.  Id. 

10.  Where,  therefore,  in  an  equitable 
action   brought    by  a  vendor  of 

.  goods  sold  on  credit  to  reach  the 
proceeds  of  such  sales  of  the 
goods  it  appeared  that  the  sale  was 
induced  by  fraudulent  representa- 
tions on  the  part  of  the  vendees, 
who  were  at  the  time  hopelessly 
insolvent;  that  the  latter  sold  to 
various  customers,  in  the  ordinary 
course  of  business,  portions  of  the 
goods  on  credit,  and  thereafter 
made  an  assignment  to  defendant 
for  the  benefit  of  creditors,  when 
the  vendor,  for  the  first  time,  dis- 
covered the  fraud;  that  the  claims 
against  the  sub-vendees  were 
among  the  assets  that  passed  by  the 
assignment,  and  that  these  claims 
were  collected  by  the  assignee 
after  the  assignment  and  after 
notice  from  the  plaintiff  of  rescis- 
sion of  the  original  sale  for  the 
fraud,  lieUi,  that  the  action  was 
maintainable,  and  that  a  judgment 
against  the  assignee,  directing  an 


accounting  and  payment  by  him 
of  the  proceeds  of  such  collec- 
tions, was  proper.  Id, 

11.  Where  fraud  is  alleged  as  the 
basis  of  an  action  it  must  be 
proved;  a  recovery  may  not  be 
had  on  proof  of  a  right  of  action 
on  contract,  or  of  some  other  char- 
acter, although  facts  are  proved 
which,  in  a  proper  form  of  action, 
woidd  jtistify  the  recovery.  Truei- 
dell  V.  Botirke.  612 

12.  Where  in  an  action  under  the  act 
of  1858  (Chap.  514,  Laws  of  1858) 
by  an  administrator  whose  intes- 
tate died  insolvent  to  disaffirm  an 
alleged  transfer  of  property 
alleged  to  have  been  maaebyjthe 
intestate  in  fraud  of  creditors,  it 
appeared  tluit  the  money  in  ques- 
tion was  paid  by  a  third  person  to 
B.,  defendant's  testator,  who  was 
the  pastor  and  treasurer  of  a 
church,  to  be  used  for  church  pur- 
poses in  performance  of  a  promise 
made  by  said  intestate,  and  that 
the  money  was  paid  by  B.  upon 
a  mortgage  on  the  church  prop- 
erty, the  complaint  alleged  and 
the  answer  admitted  a  demand  by 
plaintiff  for  the  money,  but  it  did 
not  appear  that  at  the  time  of  the 
demand  B.  was  informed  of  the 
facts  upon  which  plaintiff  based 
his  claim.  Held,  that  the  demand 
was  insufficient  to  charge  B.  with 
notice.  Id, 

FRAUDS  (STATUTE  OF). 

An  oral  promise  by  one  person  to 
indemnify  another  for  becoming 
a  guarantor  for  a  third  is  not 
within  the  SUitute  of  Frauds,  and 
need  not  be  in  writing,  and  the 
assumption  of  the  responsibility  is 
a  sufficient  consideration  for  the 
promise.    Jofies  v.  Bacon.         446 

When  from  parol  agreement  to 

convey  interest  in  real  estate  a  trust 
may  be  implied,  in  order  to  pref)ent 
fraud,  which  trust  will  be  unaffected 
by  Statute  of  Frauds. 

See  Goldsmith  v.  Goldsmith,      318 


GIFT. 

A  parol   gift  of  real  estate  and  a 
parol  promise  to  convey  the  same 
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is  valid  and  enforcible  in  eauity, 
where  the  donee  has  entered  into 
possession  of  the  property  and 
made  permanent  improyements 
thereon,  on  the  faith  of  the  donor's 
promise,  and  this,  although  when 
specific  performance  by  the  donee 
is  claimed,  the  rental  value  of  the 
property  for  the  time  it  has  been 
occupied  by  the  latter  would  be 
more  than  the  amount  expended 
by  him.    Young  v.  (herbaugh,  158 


HEALTH. 

1.  The  legislature,  in  the  exercise  of 
ita  powers  to  conserve  the  public 
health,  safety  or  welfare,  may  di- 
rect that  certain  improvements  or 
altemtions  shall  be  made  in  exist- 
ing houses  at  the  owners'  expense, 
and  while  the  requirement  must 
not  be  unreasonable,  either  with 
reference  to  its  nature  or  cost,  yet, 
when  it  clearly  appears  that  it 
tends,  in  some  plain  and  appre- 
ciable manner,  to  guard  and  pro- 
tect the  public  in  the  respects 
specified;  that  it  bears  equally 
upon  all  members  of  the  same 
class,  and  that  the  costs  will  not 
be  unreasonable,  considering  the 
character  of  the  work  required, 
with  reference  to  the  object  to  be 
altained.  the  requirement  is  con- 
stitutional and  valid.  Health  Dept. 
V.  Rector,  etc,  82 

2.  It  is  not  requisite  to  the  validity 
of  a  legislative  enactment  of  a 
police  nature,  which  may  disturb 
the  enjoyment  of  individual  rights, 
that  provision  for  compensation 
for  such  disturbance  be  made, 
where  the  act  does  not  appropriate 
private  property,  but  simply  regu- 
lates its  use  and  enjoyment  by 
the  owner.  Id. 

8.  The  provision  of  the  New  York 
ConBolidation  A.ct(§  663,  chap.  410, 
Laws  of  1882,  amended  by  chap. 
84,  Laws  1887),  declaring  that 
tenement  houses  in  the  city  previ- 
ously  erected  shall  be  furnished 
by  the  owners  with  water,  "  when 
they  shall  be  directed  so  to  do  by 
the  board  of  health,  in  sufficient 
quantity  at  one  or  more  places  on 
each  floor  occupied  or  intended  to 
be  occupied  by  one  or  more  fami- 
lies," is  a  proper  exercise  of  the 


police  power  of  the  state,  both  as 
a  guani  to  the  public  health  and 
as  a  protection  against  fire,  and  is 
constitutional.  (Baktlett,  J., 
dissenting.)  Id. 

HIGHWAYS. 

1.  While  persons  have  the  right  to 
cross  a  street  on  which  a  street 
railroad  is  operated  at  any  place 
they  may  select,  and  are  not  con- 
fined to  the  street  crossing,  yet  the 
railroad  cars  have  the  preference 
between  the  crossings,  and  al- 
though the  cars  must  be  managed 
with  care  so  as  not  to  injure  per- 
sons in  the  street,  yet  pedestrians 
must  use  reasonable  care  to  keep 
out  of  their  way.  Thompson  v. 
Buffalo  R.  Co.  196 

2.  A  person  passing  along  a  street 
over  a  railroad  crossing,  guarded 
by  gates  which  are  raised,  is  bound 
to  be  vigilant  upon  that  part  of 
the  highway  the  same  as  upon 
anv  other.  Scaggs  v.  Prest.,  etc., 
B^dlL  a  Co.  201 

3.  While  the  open  gate  is  an  aifirm- 
ance  of  safety  from  the  danger  of 
any  passing  train,  this  does  not 
dispense  with  the  necessity  of 
vigilance  the  same  as  is  required 
of  one  traveling  on  a  highway 
where  there  is  no  crossing.        Id, 

INFANTS. 

1.  A  minor,  although  not  supposed  to 
possess  the  judgment,  caution  and 
prudence  of  a  person  of  mature 
years,  is,  unless  shown  not  to  be 
sui  Juris,  expected  and  required 
to  exercise  the  measure  or  care 
and  caution  that  is  common  and 
usual  in  one  of  Uie  same  age. 
Thompson  v.  Buffalo  R.  Co.      196 

2.  While  persons  have  the  right  to 
cross  a  street  on  which  a  street 
railroad  is  operated  at  any  place 
they  may  select,  and  are  not  con- 
fineid  to  the  street  crossing,  yet  the 
railroad  cars  have  the  preference 
between  the  crossings,  and  al- 
though the  cars  must  be  managed 
with  care  so  as  not  to  injure  per- 
sons in  the  street,  yet  pedestrians 
must  use  reasonable  care  to  keep 
out  of  their  way.  Id. 
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8.  A.,  a  girl  fourteen  years  of  age, 
was  playing  with  companions  in  a 
city  street  in  front  of  her  resi- 
dence, through  which  sti*eet  ran 
defendant's  road,  an  electric  dou- 
ble-track street  railway.  She 
started  across  the  street,  but  stop- 
ped until  a  car  running  west  on 
tiie  nearest  track  had  passed,  and 
then  started  to  run  across  in  the 
rear  of  the  car  without  pausing 
to  see  if  a  car  was  approaching  on 
the  other  track.  As  she  reached 
the  other  track  she  was  struck  and 
killed  by  a  car  going  east  thereon. 
In  an  action  to  recover  damages  it 
appeared  that  the  day  before  the 
accident  defendant  had  changed 
its  motor  power  from  horses  to 
electricity,  and  that  the  cars  were 
running  at  a  higher  rate  of  speed 
than  sanctioned  by  the  city  ordi- 
nances. A.  was  familiar  with  de- 
fendant's tracks,  cars  and  their 
mode  of  operation.  Held  (O'Brien, 
J.,  dissenting),  that  A.  was  charge- 
able with  contributory  negligence; 
and  so,  that  the  action  was  not 
maintainable.  Id. 

4  Plaintiff,  a  boy  ten  ;f ears  of  age. 
who  was  stealing  a  ride  on  one  of 
defendant's  street  railroad  cars, 
stood,  as  he  testified,  upon  the 
step  of  the  front  platform,  hold- 
ing to  the  handles  upon  the  dash- 
board and  on  car.  The  conductor 
came  out  upon  the  nlatfonn,  with 
one  hand  reached  out  toward 
plaintiff  (he,  as  a  witness,  indica- 
ting the  manner),  and  cried 
"hey."  Plaintiff,  frightened,  let 
go  of  the  handle  on  the  dashboard 
and  fell  from  the  step  in  such  a 
manner  that  the  wheels  of  the  car 
passed  over  one  of  his  legs.  In 
an  action  to  recover  damages  a 
motion  for  a  non-suit  was  denied, 
and  a  verdict  rendered  for  plain- 
tiff. Held,  that  it  might  be  as- 
sumed, in  aid  of  the  judgment, 
that  the  act  of  the  conductor 
was  of  such  a  nature  as  to  justify 
the  plaintiff  in  believing  that  he 
was  about  to  receive  punishment 
or  bodily  harm;  and  so,  that  this 
court  could  not  interfere.  A  nsteth 
Y.  Buff(do  R.  Co.  210 

5.  Where  the  jurisdiction  of  a 
Federal  court  is  invoked,  with 
reference  to  real  estate  in  which 
an  infant  has  an  interest,  by  pro- 


ceedings in  rem,  or  of  that  nature, 
service  of  process  upon  the  infant 
is  not  essential  to  the  attaching 
of  the  jurisdiction.  Shane  v. 
Martin,  524 

INJUNCTION. 

1.  Where  it  appears  by  the  com- 
plaiDt  in  an  action  in  equity  that 
plaintiff  is  entitled  to  eauitable 
relief  by  way  of  restraining  the 
doing  of  some  act  by  defendant, 
the  granting  of  an  injunction  pen- 
dente lite  is  within  the  reasonable 
discretion  of  the  trial  court,  and 
the  exercise  of  this  discretion  is 
not  reviewable  here.  Cattoriano 
V.  Dupe.  250 

2.  The  complaint  in  this  action  al- 
leged the  execution  by  plaintiff  of 
a  bill  of  sale,  absolute  on  its  face, 
of  certain  embroideries  and  its 
delivery  to  defendant  as  collateral 
security  for  a  debt  owing  to  him, 
the  amount  of  which  was  to  be  de- 
termined at  the  date  of  the  trans- 
fer, but  was  not  and  has  not  been; 
that  defendant  claims  to  hold  the 
goods  as  absolute  owner,  and  as- 
serts a  liability  on  plaintiff's  part 
for  sums  not  due  or  owing;  that 
an  accounting  is  necessary  to  as- 
certain the  true  amount  of  the 
debt;  that  plaintiff  is  ready  and 
willing  to  pay  whatever  sum  may 
be  adjudged  due  from  him  in 
order  to  redeem  the  goods,  and  had 
made  a  tender  of  a  sum  specified, 
but  that  defendant  refused  to  ac- 
cept it,  and  has  advertised  the 
goods  for  sale  at  public  auction; 
that  the  embroideries  are  peculiar 
in  their  character,  and  their  value 
can  only  be  ascertained  by  private 
sales  to  a  narrow  range  of  custom- 
ers, and  they  would  oe  sacrificed 
by  a  sale  at  public  auction.  Judg- 
ment was  asked  that  the  bill  of 
sale  be  declared  to  be  collateral; 
that  an  accounting  be  had,   and 

'upon  payment  of  the  amount 
found  due  that  the  goods  be  re- 
stored to  plaintiff ;  aUo  for  an  in- 
junction restraining  the  sale. 
Held,  that  the  complaint  set  forth 
a  good  cause  of  action;  that  a 
remedy  at  law,  i.  e.,  by  replevin 
to  recover  the  goods,  was  not  ade- 

Suate,  as  the  amount  due  was  in 
ispute  and  uncertain;  that  the 
court  below  had  power  to  make 
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an  order  granting  a  temporary  in- 
junction ;  and  that  such  an  order 
was  not  reviewable  here.  Id. 


INSOLVENT    CORPORATIONS. 

Where  the  officers  of  a  corporation 
have  merely  permitted  one  of  its 
creditors  to  obtain  judgment 
against  it  in  the  regular  course  of 
legal  proceedings,  this  is  not  a 
transfer  or  assignment  of  its  prop- 
erty within  the  meanioff  of  the 
provision  of  the  "  Stock  Corpora- 
tion Act"  of  1890  (§  48,  chap. 
664,  Laws  of  1890),  which  pro- 
hibits a  corporation,  tliat  has  re- 
fused to  pay  any  of  its  obligations 
when  due,  or  any  of  its  officers, 
from  making  any  such  transfer  or 
assignment  to  any  person  in  con- 
templation of  its  insolvency. 
French  v,  Andrews,  441 


INSURANCE  (LIFE.) 

1.  Where  administratora  of  the  estate 
of  a  deceased  person  have  been 
duly  appointed  in  this  and  also  in 
another  state  where  the  decedent 
died,  and  the  foreign  administra- 
tor has  first  duly  commenced  an 
action  upon  a  policy  of  insurance 
upon  the  life  of  the  decedent 
found  in  the  latter  state  at  such 
death,  by  the  service  of  process  on 
an  agent  of  the  company  ap- 
pointed for  that  purpose,  as  pre- 
scribed by  the  laws  of  that  state, 
a  second  action  upon  the  policy  is 
not  maintainable  in  the  courts  of 
this  state  by  the  administrator 
here.    Suh  v.  M,  B.  F,  L,  Assn. 

568 

2.  It  seems,  the  mere  fact  that  a 
policy  of  life  insurance  issued  by 
a  companv  residing  in  this  state 
was  found  on  the  person  of  one 
dying  in  another  state,  but  who, 
at  the  time  of  his  death,  was  a 
resident  of  this  state,  will  not  pre- 
clude the  maintenance  of  an  action 
in  the  courts  of  this  state  upon  the 


policy    by  an  administrator  a^ 
pointed  here. 


t 


8.  Defendant  issued  ^'a  certificate 
of  membership  or  policy  of  in- 
surance" to  S.,  payable  to  his 
"legal    representatives"    at   the 

SioKELS — Vol.  C.        89 


home  office  of  the  company  in  the 
city  of  New  York.  In  the  appli- 
cation for  membership  and  for  a 
policy,  in  answer  to  the  require- 
ment to  state  the  name  of  the 
beneficiary,  the  answer  was  **My 
estate."  At  the  time  of  the  issu- 
ing of  the  policy  S.  was  in  Cali- 
fornia. He  sent  the  policy  to  his 
wife,  the  plaintiff  here,  at  their 
residence  In  Brooklyn.  8.  there- 
after returned  to  Brooklyn  and 
then  went  to  the  state  of  Wash- 
ington, taking  the  policy  with 
him  and  leaving  his  wife  in  Brook- 
lyn. S.  notified  defendant  that 
he  intended  to  make  that  state  his 
home;  he  died  there,  having  the 
policy  in  his  possession.  Letters 
of  administration  were  issued  to 
his  widow  in  this  state.  She 
signed  a  written  renunciation  of 
her  right  to  take  out  letters  in 
Washington,  and  thereupon  an 
administrator  was  appointed  in 
that  state,  who  commenced  an 
action  upon  the  policy  by  serv- 
ice of  process  upon  an  agent 
of  the  company,  designated  by  it, 
residing  in  that  state  and  duly  au- 
thorized under  its  laws  to  receive 
such  service.  Thereafter  this 
action  was  commenced  by  plain- 
tiff as  administratrix.  Held,  that 
the  courts  of  this  state  ought  not 
to  take  jurisdiction  of  the  action. 

Id. 

4.  By  defendant's  by-laws  its  object 
is  stated  to  be  "to  promote  the 
well-being  of  all  its  members  and 
to  furnish  substantial  aid  to  their 
families  or  assigns "  in  the  event 
of  a  member's  death.  S.  left  no 
children.  Held,  that  plaintiff  was 
not  entitled  to  maintam  the  action 
in  her  own  right  irrespective  of 
her  character  as  administratrix; 
that  to  the  words  **  legal  repre- 
sentatives "  must  be  given  the  or- 
dinary meaning.  Id, 


a  policy  of  in- 
fe  of  C. 


5.  Defendant  issued 
surance  upon  the  life'  of  C  The 
policy  stated  the  consideration 
therefor  to  be  the  payment  of  a 
sum  specified  by  G.,  a  son  of  C, 
and  that  the  amount  insured  was 
on  the  death  of  C. ,  to  be  paid  to 
the  "assured."  In  the  written 
application  for  the  policy,  which 
was  signed  by  both  C.  and  G.,  the 
latter  is  described  as  the  applicant 
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and  the  person  for  whose  benefit 
the  insurance  was  intended.  In 
an  action  upon  the  policy,  brought 
by  plaintiff  as  administrator  of  C. , 
field,  that  plaintiff,  as  such  admin- 
istrator, had  no  interest  in  the 
cause  of  action,  and  so  could  not 
maintain  the  action.  Cy renins  v. 
Jf.  X.  Ins.  Co,  676 

JUDGES. 

1.  The  provision  of  the  new  Consti- 
tution (§  12,  art  6),  providing 
that  the  compensation  of  the 
judges  and  justices  thereinbefore 
mentioned  "  shall  not  be  increased 
or  diminished  during  their  official 
terms,"  is  not  retroactive  in  its  ef- 
fect; and  so,  does  not  affect  stat- 
utes increasing  compensation  en- 
acted before  the  Constitution  went 
into  effect.     Bsaple  ex  ret.  v.  FHtch. 

261 

2.  The  provision  of  the  New  York 
Consolidation  Act  (§  1109,  chap. 
410,  Laws  of  1882)  as  amended  In 
1893  (Chap.  104,  Laws  of  1893). 
providing  that  where  a  justice  of 
the  Supreme  Court  residing  out- 
side of  the  first  iudicial  district 
shall  be  designated  as  one  of  the 
justices  of  the  General  Term  in 
the  first  judicial  department,  he 
shall  be  paid  by  the  city  "such 
sum  as  shall  be  certified  to  be  rea- 
sonable bv  the  presiding  justice" 
of  that  department,  is  a  proper 
and  constitutional  exercise  of  leg- 
islative power.  It  is  not  a  provis- 
ion for  compensation  for  services, 
but  simply  a  scheme  for  reimburs- 
ing expenses  and  disbursements; 
and  so, -is  not  invalidated  or  af- 
fected by  the  provision  of  the  old 
Constitution  (^  14,  art.  6,  as 
amended  in  1867),  declaring  that 
the  compensation  of  judges  and 
justices  therein  named  for  their 
services  shall  not  be  decreased 
during  their  official  terms;  nor 
does  the  said  statutory  provision 
tend  in  any  way  to  disturb  the 
policjr  that  seeks  to  maintain  uni- 
formity of  salary  amonff  judicial 
officers  of  the  same  grade.        Id, 

JUDGMENTS. 

Ab  a  general  rule,  when  a  motion  is 
made  to  set   aside  or  modify  a 


judgment  founded  on  matters  in 
pais  and  dehors  the  record,  the 
granting  of  the  relief  sought  is 
discretionary.  Hitchcock  v.  fisaslee, 

547 

When  judgment  in  an  action 

against  an  insolvent  defttor  was  entered 
upon  an  offer  of  judgment  which  itas 
in  excess  of  the  real  indebtedness,  and 
where  it  appeared  that  this  was  through 
mistake,  that  the  judgment  teas  ren- 
dered ill  good  faith  to  secure  an  honest 
debt,  held,  that  tJie  court  had  power  to 
correct  the  judgment,  and  thcU  even  if 
not  corrected,  it  was  good  for  the  sum 
actually  due. 

See  Roberts  A  Go.  v.  Buckley.     215 

When    in    action    to  compel 

specific  performance  by  vendee,  of  con- 
tract to  purchase  real  estate,  the  court 
may,  by  the  judgment,  restrain  de- 
fendant from  claiming  a  breack  of 
plaintifjrs  covenant  to  convey  free  of 
incumbrances,  and  direct  payment  by 
defendant  of  mortgage  on  the  land. 

See  Webster  v.  K,  C.  T,  Co,       275 

In  an  action  for  goods  sold, 

defendant,  aside  from  a  general  de- 
ntal, pleaded  a  counterclaim.  The 
action  was  tried  by  the  court,  and  on 
findings  of  fact  and  conclueions  of 
law  to  the  effect  that  plaintiff  had 
failed  to  make  out  a  cause  of  action, 
the  complaint  was  dismissed  and  judg- 
ment entered  for  dtfendant.  On  mo- 
tion made  by  plai?itiff  the  court  di- 
rected an  amendment  of  the  judgment 
by  adding  provisions  at  its  foot  ap- 
pointing a  rrferee  to  take  and  stale 
the  accounts  between  the  parties,  strik- 
ing out  said  conclusion  of  law  and  di- 
recting the  clerk  to  amend  the  judg- 
ment record  and  docket.  Held,  error; 
that  the  Special  Term  had  no  poieer  to 
amend  the  judgment  in  the  particu- 
lars stated. 

See  Duryea   v.   Fuechsel  (Mem.). 

652 

JURISDICTION. 

1.  Where  the  jurisdiction  of  a  Fed- 
eral court  is  invoked,  with  refer- 
ence to  real  estate  in  which  an 
infant  has  an  interest,  by  proceed- 
ings in  rem,  or  of  that  nature, 
service  of  process  upon  the  infant 
is  not  essential  to  the  attaching  of 
the  lurisdiction.  Shanes,  Ma^n. 

524 
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IB.  While  in  such  a  case  the  juris- 
diction can  only  be  exercised, 
upon  notice  to  the  parties  inter- 
ested, if  they  have  notice  in  fact, 
any  irregularity,  although  it  may 
be  reversible  error,  does  not  neces- 
sarily render  the  judgment  void. 

Id, 

3.  Where  administrators  of  the  es- 
tate of  a  deceased  person  have 
been  duly  appointed  in  this  and 
also  in  another  state  where  the  de- 
cedent died,  and  the  foreign  ad- 
ministrator has  first  duly  com- 
menced an  action  upon  a  policy  of 
insurance  upon  the  life  of  the  de- 
cedent found  in  the  latter  state  at 
such  death,  by  the  service  of  pro- 
cess on  an  a^ent  of  the  company 
appointed  K)r  that  purpose,  as 
prescribed  by  the  laws  of  that 
state,  a  second  action  upon  the 
policy  is  not  maintainable  in  the 
courts  of  this  state  by  the  admin- 
istrator here.  8uh  v.  Jf.  R.  Ft  L. 
Asm.  568 

4.  In  such  a  case  the  principle  of 
comity  between  the  states  re- 
quires a  refusal  upon  the  part  of 
courts  of  this  state  to  entertain 
jurisdiction.  Id. 

•5.  It  seems,  the  mere  fact  that  a 
policy  of  life  insurance  issued  by 
a  companv  residing  in  this  state 
was  found  on  the  person  of  one 
dying  in  another  state,  but  who, 
at  the  time  of  his  death,  was  a 
resident  of  this  state,  will  not  pre- 
clude the  maintenance  of  an  action 
in  the  courts  of  this  state  upon  the 
policy  by  an  administrator  ap- 
pointed here.  Id. 

As  to  jurisdiction  of  U.  S. 

-courts  to  punitkfor  contempt. 

See  Havey  v.  EUiott,  126 

A  County  Court  has  power  on 

motion  to  make  an  order  correcting  an 
inventory  JUed  by  assignor  for  benefit 
of  creditors,  so  as  to  conform  it  to  as- 
signment where  mistake  is  shown. 

See  Roberts  d  Go.  v.  Buckley.    215 

In  an  action  for  goods  sold, 

defendant,  aside  from  a  general  denial, 
pleaded  a  counterclaim.  The  action 
v>as  tried  by  tlie  court,  and  on  findings 


of  fact  and  conclusions  of  law,  to  the 
effect  that  plaintiff  had  failed  to  make 
out  a  cause  of  action,  t/ie  complaint, 
was  dismissed,  and  judgment  entered 
for  defendant.  On  motion  made  by 
plaintiff  tJie  court  directed  an  amend- 
ment of  tfie  judgment  by  adding  pro^ 
visions  at  its  foot  appointing  a  referee 
to  take  and  state  the  accounts  between 
the  parties,  striking  out  said  con- 
elusions  of  law  and  directing  the 
clerk  to  amend  th^judgment  record  and 
docket.  Held,  error  ;  that  the  Special 
Term  had  no  power  to  amend  tfiejudg^ 
inent  in  the  particulars  stated. 
SeeDuryeaY,  Fuechsel  (Mem.).  654 


JURY. 

Where  illness  of  a  juror  after 

jury  in  a  crimitial  actton  Iiave  retired, 
will  not  affect  a  verdict. 

See  People  v.  Bucfianan,  1 


JUSTICES  OF  THE  SUPREME 
COURT. 

The  provision  of  the  New  York  Con- 
solidation Act  (§  1109,  chap.  410,  * 
Laws  of  1882),  as  amended  in 
1893  (Chap.  104,  Laws  of  1898), 
providing  that  where  a  justice  of 
the  Supreme  Court  residing  out- 
side of  the  first  judicial  district 
shall  be  designated  as  one  of  the 
justices  of  the  General  Term  in 
the  first  judicial  department,  he 
shall  be  paid  by  the  city  "such 
sum  as  shall  be  certified  to  be 
reasonable  by  the  presiding 
justice"  of  that  department,  is  a 
proper  and  constitutional  exercise 
of  legislative  power.  It  is  not  a 
provision  for  compensation  for 
services,  but  simply  a  scheme  for 
reimbursing  expenses  and  dis- 
bursements; and  so,  is  not  invali- 
dated or  affected  by  the  provision 
of  the  old  Constitution  (§  14,  art.  6, 
as  amended  in  1867),  declaring  that 
the  compensation  of  judges  and 
justices  therein  named  for  their 
services  shall  not  be  decreased 
during  their  ofiScial  terms;  nor 
does  the  said  statutory  provision 
tend  in  any  way  to  disturb  the 
policy  that  seeks  to  maintain 
uniformity  of  salary  among  judi- 
cial officers  of  the  same  grade. 
People  ex  rel,  v.  Fitch,  261 
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LIENS. 
See  Mechanics'  Liens. 

HORTOAGES. 


LIMITATIONS    (STATUTE  OF). 

1.  A  payment  on  a  mortgage,  made 
after  the  death  of  the  mortgagor, 
by  his  heirs  who  have  inhented 
part  of  the  mortgaged  premises, 
to  protect  their  title,  does  not  ar- 
rest the  running  of  the  Statute  of 
Limitations  as  against  the  lien  of 
the  mortgage  upon  another  part 
of  said  premises  which  were  con- 
veyed by  the  mortgagor  in  his  life- 
time to  a  third  person  for  full 
value,  who  assumed  no  duty  as 
regards  the  mortgage,  and  was 
under  no  obligation  to  pay  the 
mortgage  debt.  Murdoeky.  Water- 
man, 55 

2.  A  payment  to  arrest  the  running 
of  the  statute  must  be  made  by  a 
party  to  or  who  is  bound  to  pay 
the  obligation,  or  by  one  who  is  in 
fact  or  in  law  his  authorized  agent. 

Id, 

8.  It  seems,  that  a  partial  payment 
by  a  mortgagor  upon  the  debt 
secured,  made  after  a  conveyance 
of  the  mortgaged  premises,  but 
before  the  debt  is  barred  by  the 
statute,  continues  the  lien  of  the 
mortgage.  Id. 


MANUFACTURING  CORPORA- 
TIONS. 

1.  On  September  10,  1891,  the  J.  V. 
S.  Co.,  a  manufacturing  corpora- 
tion, was  indebted  to  defendant 
in  the  sum  of  $10,976.19;  a  por- 
tion of  the  indebtedness  was  rep- 
resented by  notes  not  then  due; 
the  balance  was  upon  account. 
On  that  day  the  defendant  sur- 
rendered the  notes  and  received 
for  the  whole  indebtedness  ten 
notes  of  $1,000  each,  and  another 
for  the  balance,  all  payable  on 
demand.  These  notes  were  thus 
given  in  order  that  defendant 
might  immediately  bring  suit  on 
each  of  them  in  the  Municipal 
Court  of  Rochester,  wherein  judg- 
ment could  be  obtained  by  default 
in  six  days,  and  the  jurisdiction 
of  which  is  limited  to  $1,000. 
Both  the  treasurer  of  the   com- 


pany, who  gave  the  notes,  and 
defendant  knew  at  the  time  that 
the  company  was  unable  to  pay 
its  debts  as  they  matured.  Aii 
action  was  immediately  com- 
menced in  said  court  by  defend- 
ant on  each  of  said  notes,  and,  on 
September  seventeenth,  a  judg- 
ment in  each  action  was  taken  by 
default.  In  an  action  brought  by 
plaintiff,  who  was  subsequently 
appointed  a  receiver  of  said  com- 
pany, to  set  aside  said  judgments, 
held,  that  the  transaction  was  not  a 
violation  of  the  provision  of  the 
** Stock  Corporation  Act"  of  1890 
(§  48,  chap.  564,  Laws  of  1890), 
which  prohibits  a  corporation, 
that  has  refused  to  pay  any  of  its 
obligations  when  due,  or  any  of 
its  officers,  from  making  any  such 
transfer  or  assignment  to  any  per- 
son in  contemplation  of  its  'insol- 
vency, and  so,  that  the  action 
was  not  maintainable.  (Bart- 
LETT,  J.,  dissenting,  so  far  as 
the  judgments  were  concerned, 
which  represented  the  indebted 
ness  not  due  at  the  time  of  the  trans- 
action.)   French  v.  Andrews.    441 

2.  In  proceedings  by  certiorari  to 
review  the  action  of  the  state 
comptroller  in  assessing  so  much 
of  the  capital  of  the  relator  as  ia 
employed  in  this  state,  it  appeared 
that  the  relator,  a  corporation  en- 
gaged in  manufacturing  telephone 
and  telegraph  apparatus,  is  an 
Illinois  corporation,  having  Its 
main  office  and  principal  manu- 
factory in  that  state,  but  conduct- 
ing an  extensive  manufacturing 
business  in  this  state,  and  also 
purchasing  and  selling  general 
electric  supplies  not  manufactured 
by  it.  This  it  is  authorized  to  do 
by  its  charter.  Held,  that  the  re- 
lator was  not  wholly  engaged  in 
carrying  on  manufacture  in  this 
state;  and  so,  was  not  exempt  by 
the  Corporation  Tax  Act  (§  8, 
chap.  542,  Laws  of  1880,  as 
amended  by  chap.  198,  Laws 
of  1889)  from  taxation  on  the 
amount  of  its  capital  employed 
here.  People  ex  r el,  y,  Campbell,  687 


MASTER  AND  SERVANT 

1.  A  servant  who  sustains  an  injury 
from  the  negligence  of  a  superior 
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agent  engaged  in  the  same  general 
business,  cannot  maintain  an  ac- 
tion against  the  common  employer, 
although  he  was  under  the  control 
of  the  agent  and  could  not  euard 
against  his  negligence.  Keenan 
V.  JV^.  Y.,  L.  E,  cfe  W,  R  R  Co. 

190 

3.  Plaintiff,  a  boy  ten  years  of  age, 
who  WHS  stealing  a  ride  on  one  of 
defendant's  street  railroad  cars, 
stood,  as  he  testified,  upon  the  step 
of  the  front  platform,  holding  to 
the  handles  upon  the  dashboard 
and  on  car.  The  conductor  came 
out  upon  the  platform,  with  one 
hand  reached  out  toward  plaintiff 
(he,  as  a  witness,  indicating  the 
manner),  and  cried  **  hey."  Plain- 
tiff, frightened,  let  go  of  the  han- 
dle on  the  dashboanl  and  fell  from 
the  step  in  such  a  manner  that  the 
wheels  of  the  car  passed  over  one 
of  his  legs.  In  an  action  to  re- 
cover damages  a  motion  for  a  non- 
suit was  denied,  and  a  verdict 
rendered  for  plaintiff.  Held,  that 
it  might  be  assumed,  in  aid  of  the 
judgment,  that  the  act  of  the  con- 
ductor was  of  such  a  nature  as  to 
justify  the  plaintiff  in  believing 
that  he  was  about  to  receive  pun- 
ishment or  bodily  hann;  and  so, 
that  this  court  could  not  interfere. 
Ansteth  v.  Bvffdlo  E,  Co.  210 

8.  B.,  plaintiff's  intestate,  a  fireman 
upon  one  of  defendant's  engines, 
was  killed  in  consequence  of  the 
fall  of  a  bridge  on  defendant's 
road.  In  an  action  to  recover 
damages  these  facts  appeared : 
One  of  the  abutments  to  the 
bridge,  which  was  built  by  an- 
other railroad  corporation,  defend- 
ant's predecessor,  was  defective 
in  its  original  construction.  These 
defects  were  a  foundation  upon 
quicksand,  an  improper  backing 
of  cobble  and  field  stones  and  the 
use  of  poor  mortar.  None  of  these 
defects  were  visible  oi^  capable  of 
detection  by  ordinary  observation. 
The  other  abutment  had  previ- 
ously developed  defects  of  such  a 
character  as  to  compel  its  being 
partially  taken  down  for  the  pur- 
pose of  repair.  The  same  defects 
were  discovered  in  that  abutment 
as  were  subsequently  found  to  ex- 
ist in  the  other.  J/eld,  that  ascer- 
taining defects  of  construction  in 


one  of  the  abutments  would  natu- 
rally lead  a  prudent  inspector  to 
doubt  the  safety  of  the  other,  both 
being  built  by  the  same  contractor 
and  at  the  same  time,  and  would 
impel  him  at  least  to  make  some 
effort  to  ascertain  the  truth  beyond 
merely  looking  at  the  structure 
from  the  outside,  and  thus  it  was 
a  question  for  the  jury  whether 
defendant's  duty  was  fully  per- 
formed; and  that  a  refusal  of  the 
trial  court  to  determine  it  as  mat- 
ter of  law,  and  a  submission 
thereof  to  the  jury,  was  not  error. 
Bogart  v.  D.,  L.  d  W.  B.  R  Co, 

288 

4.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  K.,  plaintiff's  intestate,  a 
car  cleaner  in  defendant's  employ, 
these  facts  appeared  :  K.  was  em- 
ployed in  a  yard  in  which  trains 
were  switched  off  to  be  cleaned, 
and  which  was  on  the  same  eleva- 
tion above  the  street  below  as  de- 
fendant's road.  The  yard  was  a 
new  uncompleted  structure  with 
seven  tracks.  The  plan  was  to 
have  the  spaces  between  the  tracks 
covered  with  plank  properly  laid 
down  and  fastened.  The  platform 
of  the  car  was  over  a  space  where 
the  planks  had  not  been  laid.  The 
hole  was  uncovered,  unguarded 
and  unlighted.  While  engaged  in 
the  performance  of  his  work,  K., 
in  attempting  to  go  from  the  car 
to  a  train  on  another  track,  in  the 
night  time,  stepped  backward 
from  the  step  of  the  platform  of 
the  car,  fell  through  the  hole  into 
the  street  below  and  was  killed. 
Defendant  had  been  using  the  yard 
in  an  incomplete  state  for  three 
or  four  weeks,  during  which  time 
its  carpenters  had  been  constantly 
employed  in  covering  the  spaces 
between  the  tracks,  two  gangs  be- 
ing engaged,  working  from  op- 
posite ends  of  the  yard  toward  the 
center,  and  the  place  where  K. 
fell  was  in  the  space  left  uncov- 
ered when  the  carpenters  quit 
work  on  that  night.  K.  had  been 
working  in  the  yard  during  the 
whole  of  this  time  and  was  familiar 
with  the  fact  that  the  spaces  be- 
tween the  tracks  were  not  com- 
pletely covered.  Held,  that  plain- 
tiff was  not  entitled  to  recover; 
that  defendant  had  the  right  to 


710 


INDEX. 


use  the  structure  and  to  ask  its 
employees  to  work  therein  before 
it  was  completely  planked  over, 
and  if  with  full  knowledge  of 
that  fact  an  employee  consented 
to  do  his  work  at  that  place  he  as- 
sumed the  risk  consequent  thereon, 
and  as  the  evidence  clearly  showed 
such  knowledge  on  the  part  of  K., 
that  a  submission  of  the  auestion 
to  the  jury  was  error.  Kennedy 
V.  Manhattan  R  Co,  288 

5.  An  employer  does  not  undertake 
with  his  employee  to  use  the  very 
best  appliances,  nor  is  he  called 
upon  to  discard  machinery  reason- 
ably suited  for  his  business,  al- 
though there  may  be  other  and 
safer  machinery  ;  at  least  when 
the  appliances  and  machinery 
used  by  him  are  in  common  use 
in  the  business;  he  is  simply 
bound  to  exercise  reasonable  care 
in  providing  machinery  and  ap- 
pliances in  view  of  all  the  cir- 
cumstances. Sisco  V.  L.  it  II.  R. 
E.  B,  Co.  296 

6.  Where  a  railroad  employee  is  in- 
jured through  the  negligent 
omission  of  duty  on  the  part  of  a 
co-servant,  although  it  appears 
that  similar  omissions  by  the 
latter  had  been  habitual  for  some 
time  prior  to  the  injury,  unless 
the  master  has  actual  notice 
of  the  omission,  or  unless  the 
negligence  is  of  such  a  char- 
acter as  to  leave  traces  or  evi- 
dences of  it  in  the  work  itself 
which  could  be  seen  or  dis- 
covered by  reasonable  examina- 
tion, or  unless  the  delinquencies 
were  frequently  displayed  under 
the  observation  of  some  officer  or 
foreman  who  represented  the 
corporation  and  had  power  to  dis- 
charge the  negligent  employee, 
the  law  will  not  imply  notice  to 
the  company  so  as  to  charge  it 
with  the  negligence  under  all  cir- 
cumstances simply  from  the  lapse 
of  a  certain  time  since  the  co- 
employee  began  so  to  neglect  his 
duties.  Cameron  v.  N.  Y.  C.  <fc 
II,  E.  E,  E.  Co.  400 

As  to  liability  of  employer  for 

ivjtiry  to  employee. 
See  Hudson  v.  i?.,  W.  A  0.  E. 

E.  Co.  408 

Soderman  v.  Kemp.  427 


MECHANICS'  LIENS. 

1.  Under  the  provision  of  the  Me- 
chanics' Lien  Law  (Subd.  6,  §  24, 
chap.  342,  Laws  of  1885)  authoriz- 
ing the  owner  of  premises,  against 
which  a  lien  has  been  filed,  to  dis- 
charge the  lien  by  executing  a 
bona  as  specified,  *'  conditioned 
for  the  payment  of  any  judgment 
against  the  property/'  a  bond  so 
given  takes  the  place  of  the  prop- 
erty and  becomes  the  subject  of 
the  lien,  the  same  as  moneys  paid 
into  court,  or  securities  deposited 
after  suit  brought  to  foreclose  the 
lien.     Morton  v.  Tucker.  244 

2.  The  remedy,  therefore,  to  enforce 
the  obligations  of  the  sureties  to 
such  a  lK)nd  is  not  bv  an  action  at 
law  upon  the  bond,  but  by  an 
action  in  equity  in  which  all  per- 
sons interested,  including  the  sure- 
ties on  the  bond,  are  made  parties, 
and  it  is  not  a  condition  precedent 
to  the  bringing  of  the  action  that 
the  lienor  shallexhaust  his  remedy 
against  the  landowner  by  recover- 
ing a  judijment  of  foreclosure  in 
form  aj^ainst  the  property  de- 
scribed in  the  notice  of  lien.     Id, 

3.  The  complaint  in  such  an  action 
should  be  In  the  usual  form  of  a 
complaint  in  an  action  to  foreclose 
the  lien,  with  the  exceptions  that 
it  should  allege  the  giving  of  the 
bond  and  the  consequent  discharge 
of  the  lien,  and  instead  of  asking 
ludgment  for  the  sale  of  the  prem- 
ises, it  should  demand  relief 
against  the  persons  executing  the 
bond  for  the  amount  that  shall  be 
determined  to  be  payable  upon 
the  lien.  Id, 

4.  The  complaint  in  such  an  action 
alleged  that  plaintiffs  sold  at  prices 
agreed  upon  and  delivered  to  the 
defendant  T.,  the  owner  of  certain 
premises  described  therein,  mate- 
rials specified,  to  be  and  whidi 
were,  used  in  the  erection  of  build- 
ings thereon,  and  that  no  portion 
thereof  had  been  paid;  that  a  notice 
of  lien  in  the  form  prescribed  by 
law  was  filed  within  ninety  days 
after  the  materials  were  furnished; 
that  T.  filed  with  the  clerk  a  bond 
duly  executed  with  sureties  (who 
were  made  defendants)  and  ap- 
proved by  a  j  ustice  of  the  Supreme 
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Court,  which  bond  was  condi- 
tioned for  the  payment  of  any 
judgment  against  the  property  as 
required  by  the  statute,  and  there- 
upon the  lien  was  discharged  bj 
order  of  the  court.  On  demurrei 
to  the  complaint,  Jitld,  that  it  stated 
facts  sufficient  to  constitute  a 
cause  of  action.  Id. 

6.  Where,  in  an  action  by  a  sub- 
contractor to  foreclose  a  mechanic's 
lien,  it  appears  that  plaintiff's 
cause  of  action  depends  upon  pay- 
ments made  by  the  owner  of  the 
premises  to  the  contnictor  before 
they  were  due  by  the  terms  of  the 
contract,  in  case  the  contractor  is 
not  made  a  party  an  order  is  proper 
bringing  him  in.  Hilton  B.  C.  Co. 
Y.  N.  f.  C.dt  II.  R.  R,  R.  Co.  390 

6.  In  such  an  action  it  appeared  that 
the  contractor,  a  corporation,  was 
originally  made  a  party  defendant. 
After  service  of  the  summons  and 
complaint  on  the  owners,  but  be- 
fore service  on  the  company,  it  as- 
signed all  moneys  which  should  be 
found  due  and  owing  under  the 
contract,  as  collateral  security  for 
an  indebtedness ;  having  become 
insolvent  its  property  went  into 
the  hands  of  a  receiver  appointed 
by  the  court.  The  order  making 
the  appointment  contained  the 
usual  injunction  order  enjoining 
all  persons  from  commencing  any 
action  against  the  corporation. 
Thereupon  plaintiff  amended  the 
summons  and  complaint  by  strik- 
ing out  the  name  of  the  corporation 
as  defendant.  The  owners  in  their 
answers  set  up  the  assignment,  the 
appointment  of  the  receiver  and 
alleged  that  they  were  proper  and 
necessary  parties.  Held,  that  an 
order  was  properly  granted  bring- 
ing in  said  parties,  so  that  the 
rights  of  all  might  be  determined, 
and  this,  notwithstanding  the  fact 
that  the  owners  admitted  the  over- 
payment and  the  amount  thereof, 
as  such  admission  would  not  bind 
the  assignee  or  the  receiver.       Id. 

7.  The  contract  was  for  the  construc- 
tion of  a  line  of  railroad.  The  con- 
tractor engaged  to  obtain  the  neces- 
sary rights  of  way  ;  it  employed 
counsel  who  performed  ^his  work, 
who  had  in  their  possession  con- 
tracts, deeds  and  other  papers  upon 


which  they  claimed  a  lien  for  their 
professional  services.  These  coun- 
sel, on  motion  of  the  owners,  were 
brought  in  as  defendants.  Held, 
that  said  counsel  had  no  lien  or 
claim  upon  the  fund  in  question, 
and  the  bringing  them  in  was  not  a 
matter  of  discretion,  but  was  le«il 
error.  Id, 

MINORS. 

See  Infants. 


MORTGAGE. 

1.  A  payment  on  a  mortgage,  made 
after  the  death  of  the  mortgagor, 
by  his  heirs  who  have  inherited 
part  of  the  mortgaged  premises, 
to  protect  their  title,  does  not 
arrest  the  running  of  the  Statute 
of  Limitations  as  against  the  lien 
of  the  mortgage  upon  another 
part  of  said  premises  which  were 
conveyed  by  the  mortgagor  in  his 
lifetime  to  a  third  person  for  full 
value,  who  assumed  no  duty  as 
regards  the  mortgage,  and  was 
under  no  obligation  to  pay  the 
mortgage  debt.  Murdoch  v.  Water- 
man.  55 

2.  A  payment  to  arrest  the  running 
of  the  statute  must  be  made  by  a 
party  to  or  who  is  bound  to  pa^ 
the  obligation,  or  by  one  who  is 
in  fact  or  in  law  his  authorized 
agent.  Id. 

3.  It  8e4iim,  that  a  partial  payment 
by  a  mortgagor  upon  the  debt 
secured,  mile  after  a  conveyance 
of  the  mortgaged  premises,  but 
before  the  debt  is  barred  by  the 
statute,  continues  the  lien  of  the 
mortgage.  Id, 

See  Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  A  motion  was  mtide  in  a  criminal 
action  after  verdict  for  a  new  trial, 
one  of  the  grounds  being  that 
there  had  been  an  illegal  sepam- 
tion  of  the  jurora,  the  affidavits 
averring  that  upon  the  removal  of 
P.,  a  juror  who  was  taken  ill 
while  the  jury  were  out,  the  others 
separated,  some  going  away  alone. 
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The  affidavits  of  the  jurors  and 
court  officers  were  read  in  oppo- 
sition, which  were  to  the  eflfect 
that  no  juror  was  left  alone,  but 
that  they  were  all  in  the  charge  of 
officers  and  that  no  communication 
was  had  by  any  person  with  them 
in  respect  to  the  case.  Hdd,  that 
a  denial  of  the  motion,  so  far  as 
this  eround  was  concerned,  was  in 
the  discretion  of  the  court  (Code 
C'rim.  Pro.  §  465,  subd.  8);  and 
that  the  discretion  was  properly 
exercised.    People  v.  Buchanan,    1 

2.  A  second  ground  for  the  motion 
was  that  the  attack  from  which  P. 
suffered  was  of  such  a  character 
that  his  mind  could  not  have  been 
clejir,  soun(}  and  capable  of  judg- 
ment for  some  hours  before  and 
after,  and  affidavits  of  medical  ex- 
perts were  read  to  that  effect,  they 
basing  their  opinion  upon  state- 
ments of  what  occurred  at  the 
time  of  the  attack.  Affidavits  of 
other  medical  experts  who  had 
made  a  personal  examination  of 
the  juror  were  read  in  opposition; 
they  gave  as  their  opinion  that  P. 
was  in  the  full  possession  of  his 
faculties  and  that  the  symptoms 
of  the  attack  showed  simply 
nervous  exhaustion  and  liysteria: 
an  affidavit  of  P.  and  affidavits  of 
his  employer  and  friends  showing 
his  mental  capacity  were  also  read. 
ndd,  that  the  motion  was  properly 
denied.  Id. 

8.  An  order  of  a  Surrogate's  Court 
fixing  the  fees  of  appraisers  of  the 
estate  of  a  deceased  ;testator  is  a 
final  order  affecting  a  substantial 
right,  and  so  is  appealable  to  the 
General  Term  and  to  this  court. 
(Code  of  Civ.  Pro.  g§  2570.  190.) 
In  re  IlarHot.  540 

4.  The  N.  Y.  L.  I.  &  T.  Co.,  as 
executor  of  the  will  of  H.,  com- 
menced an  action  to  have  its 
accounts  as  such  settled.  The 
legatees  under  the  will  objected 
to  items  in  the  account  stated  to 
have  been  paid  the  appraisers  of 
the  estate  for  their  services;  these 
had  not  been  verified  bv  affidavit 
of  the  executor  and  adjusted  by 
the  surrogate  before  payment  as 
prescribed  by  the  statute  then  in 
force.  (Chap.  225,  Laws  of  1878; 
see,  also,  Code  Civ.  Pro.  §  2711, 


as  amended  in  1898.)  Pending  the 
trial  of  the  action  before  a  referee, 
the  executor,  upon  affidavits  of  the 
appraisers  and  their  stipulation  as 
attorneys  for  the  executor,  pro- 
cured an  order  from  the  surroeatc 
taxing  their  fees  at  $260  each.  The 
legatees,  under  the  will,  there- 
upon, upon  notice  to  the  executor 
and  appraisers,  moved  for  an  order 
vacating  the  order  taxing  said  fees, 
which  motion  was  denied,  and  the 
surrogate's  order  was  affirmed  by 
the  General  Term.  Held,  that  the 
legatees  had  the  right  to  make  the 
motion,  and  that  the  orders  below 
were  reviewable  here.  iS. 

5.  As  a  general  rule,  when  a  motion 
is  made  to  set  aside  or  modify  a 
judgment  founded  on  matters  in 
2)ais  and  dehors  the  record,  the 
granting  of  the  relief  sought  is  dis- 
cretionary,    llitclicock  v.   Peaslee. 

547 

A  County  Court  hns  power  on 

motion  to  m/tke  an  order  correcting  an 
inventory  filed  hy  assignor  for  benefit 
of  creditors  so  as  to  conform  it  to  assign- 
ment where  mistake  is  shown. 

See  Roberts  &  Co.  v.  Buckley.    215 

In  an  action  to  recofxr  for 

goods  sold,  defendant,  aside  from  a 
general  denial,  pleaded  a  counterclaim. 
The  action  was  tried  by  the  cmtrt,  and 
on  findings  of  fact  and  conclusions  of 
laio  to  the  effect  that  plaintiff hadfaiM. 
to  make  out  a  cause  of  action^  the  com- 
plaint was  dismi^tsed  and  judgment 
entered  for  defendant.  On  motion 
made  by  plaintiff  tlie  court  directed  an 
amendment  of  the  judgment  by  adding 
provisions  at  its  foot  apimnting  a 
referee  to  take  and  state  the  aeeounts 
between  the  parties^  striking  out  said 
conclusion  of  law  and  directing  the 
clerk  to  amend  the  judgment  record 
and  docket.  Held,  error;  that  the 
Special  Term  had  no  pr/wer  to  amend 
the  judgment  in  the  particulars  stated. 

See  Duryea  v.  Fuechsel  (Alem.).  654 


MUNICIPAL  CORPORATIONS. 

1.  A  city  has  no  power  to  take  and 
appropriate  the  natural  and  per- 
manent banks  of  a  non-na via- 
ble stream  within  the  municipahty 
without  paying  to  the  owner  com- 
pensation therefor.  City  of  Schen- 
ectady V.  Furman.  483 
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.  Plaintiff's  common  council  passed 
certain  resolutions  declaring  that 
obstructions  and  deposits  existed 
in  M.  creek,  a  non-navigable 
stream,  not  a  public  bighwav, 
running  tbrougb  the  lands  of  F., 
defendants*  testator,  within  the 
city  limits,  which  obstructions 
caused  stagnant  water  to  accumu- 
late detrimental  to  health,  etc.,  and 
requiring  the  same  to  be  removed 
at  the  expense  of  the  owners  or 
occupants.  The  resolutions  con- 
tained a  description  of  the  width 
and  depth  of  the  creek,  which 
was  declared  to  be  its  natural  and 
normal  channel  and  grade,  and 
all  matter  lying  in  the  creek  above 
such  grade  and  channel  to  be 
obstructions  and  dei)osits.  After 
the  adoption  of  the  resolution  F. 
cleaned  out  the  portion  of  the 
creek  flowing  through  his  lands 
to  its  natural  and  normal  bed  and 
banks.  Thereafter  plaintiff's  su- 
perintendent of  streets  entered, 
cut  down  the  banks  and  trees 
growing  thereon,  and  widened  the 
natural  channel.  Held,  that  an 
action  w^as  not  maintainable  to 
recover  the  expenses  so  incurred; 
that  the  work  done  by  F.  w^as  all 
that  the  common  council  had 
power  to  require.  Id. 

See  New  York  (Citt  of). 
Schenectady  (City  op). 


MURDER. 

1.  On  the  trial  of  an  indictment 
charging  defendant  with  the  mur- 
der of  his  wife  by  administering 
poisoD,  the  defense  on  cross-exam- 
ination of  a  witness  for  the  prose- 
cution sought  to  show  that  the 
witness  had  aided  in  the  prosecu- 
tion from  revengeful  motives;  he 
w^as  asked,  among  other  things,  if 
he  had  sugge.sted  to  the  coroner 
•'anything  about  his  inquiring 
about  poison."  The  witness  an- 
swered: "No."  On  re-direct  ex- 
amination he  was  asked  and  per- 
mitted to  state  what  he  did  say  to 
the  coronor.  ITeldf  no  error.  Peo- 
ple V.  Buchanan.  1 

2.  On  cross-examination  of  another 
witness  for  the  prosecution  state- 
ments made  by  him  to  reporters  of 

SiCKELS— Vol.  C.         90 


his  suspicions  as  to  defendant's 
guilt  were  brought  out.  Held, 
•  mat  it  was  proper  to  show  on  re- 
direct examination  the  reasons  of 
the  witness  for  such  statements, 
and  the  source  of  his  information 
on  which  they  were  based.        Id, 

3.  The  prosecution  was  permitted  to 
show  that  three  days  prior  to  the 
marriage  of  defendant  and  the  de- 
ceased, she  executed  a  will  which 
was  given  in  evidence.  By  the 
terms  thereof  she  gave  all  her  es- 
tate to  her  husband  (if  any)  at  the 
time  of  her  death,  and  in  the  event 
of  her  death  unmarried,  after 
some  small  legacies,  she  gave  her 
residuary  estate  to  her  physician, 
the  defendant.  Held,  that  the  evi- 
dence was  properly  received.    Id. 

4.  A  deed  of  certain  real  estate  exe- 
cuted by  the  deceased  to  defend- 
ant a  few  days  after  their  mar- 
riage, and  a  deed  of  the  same 
premises  executed  by  him,  after 
his  indictment,  to  a  third  person, 
were  received  in  evidence.  Held, 
no  error.  Id. 

5.  M.,  a  friend  of  the  defendant, 
took  him  to  an  attorney.  Held, 
that  M.  was  properly  permitted  to 
testif}'  to  the  conversation  be- 
tween defendant  and  the  attorney. 

Id, 

6.  It  was  claimed,  on  the  part  of  the 
prosecution,  that  defendant  gave 
morphine  to  the  deceased.  It  ap- 
peared that  a  physician  called  to 
attend  her  gave  a  prescription  to 
be  given  in  doses  of  one  teaspoon- 
ful;  that  an  hour  later  the  defend- 
ant gave  to  her  tw^o  teaspoon  fuls 
of  some  liquid,  and  that  from  in- 
dications the  taste  thereof  was 
bitter.  An  experienced  apothe- 
cary was  called  by  the  prosecu- 
tion and  permitted  to  make  up  the 
prescription  and  to  testify  that  the 
taste  thereof  was  salty.  He  then 
mixed  four  grains  of  morphine  in 
a  teaspoonf  ul  of  the  medicine  and 
described  the  taste  as  bitter.  Held, 
that  the  evidence  was  proper.   Id, 

7.  The  prosecution  was  permitted  to 
prove  declarations  made  by  the 
defendant  during  his  married  life, 
reflecting  upon  his  wife,  showing 
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hostile  feelings  toward  and  a  de- 
sire to  be  rid  of  her.  Held,  no 
error.  Id.- 

8.  The  indictment  contained  two 
counts.  The  first  charged  that 
the  crime  was  committed  "by 
giving  a  deadly  poison  called  mor- 
phine;" the  second  charged  its 
commission  by  giving  "a  certain 
deadly  poison  to  the  grand  jury 
unknown."  After  all  the  evi- 
dence was  in,  the  district  attorney, 
in  response  to  a  request  by  defend- 
ant, elected  to  go  to  the  jury  on 
the  second  count.  A  motion  was 
then  made  by  defendant's  counsel 
to  strike  out  all  the  evidence  on 
the  subject  of  morphine,  which 
was  denied.     Held,  no  error. 

As  to  sujfleienqf  of  emdence 

to  justify/  conviction  for  murder  in  tfie 
-first  d^ree. 

SeeBsoplev.  Wilson  (}/ieTn.).     628 


NEGLIGENCE. 

1.  In  an  action  to  recover  dam- 
ages for  personal  injuries  result- 
ing from  defendant's  negligence, 
it  appeared  that  about  six  months 
after  the  accident  causing  the  in- 
jury plaintiff's  eyes  began  to  be 
affected,  he  being  unable  to  see 
clearly.  Plaintiff  went  to  a  doc- 
tor, who  told  him  the  trouble 
was  far-.sightedness,  which  the 
use  of  glasses  would  remedy. 
An  expert  oculist  called  by  de- 
fendant testified  that  he  had 
examined  plaintiff's  eyes  and 
that  they  were  wholly  uninjured, 
but  far-sighted.  The  court  was 
asked  on  behalf  of  defendant, 
but  refused,  to  charge  that  there 
was  no  evidence  justifying  the 
jury  in  finding  that  the  condition 
of  ■  plaintiff's  eyesight  was  at- 
tributable to  the  injury.  Held, 
error;  that  the  question  was  one 
entirely  outside  of  ordinary  ex- 
perience and  only  capable  of  being 
answered  by  scientific  skill,  and, 
as  this  answer  was  adverse  to 
plaintiff's  claim,  there  was  no 
question  for  the  jury,  hti'titibif 
V.  City  of  Rochester.  81 

2.  A  servant  who  sustains  an  injury 
from  the  neglijf ence  of  a  superior 
agent  engaged  m  the  same  general 
business,     cannot     maintain     an 


action  against  the  common  em- 
ployer, although  he  was  under 
the  control  of  the  agent  and  could 
not  guard  against  his  negligence. 
Keenan  y.  N.  F.,  L.  E.  dtW.  H. 
R.  Co.  190 

3.  In  an  action  to  recover  damages 
for  alleged  negligence  causing 
the  death  of  K.,  plaintiffs'  intes- 
tate, it  appeared  tliat  the  latter 
was  a  car  repairer  in  defendant's 
employ.  In  the  repair  yard 
where  K.  was  employed  were* two 
tracks  exclusively  for  repairing 
cars,  and  another  track  for  cars 
needing  repairs,  upon  which  track 
cars  were  shunted  at  all  hours  of 
the  day.  The  repairing  tracks 
were  protected  by  flags  when 
men  were  at  work  under  the  cars, 
but  no  such  precaution  was  taken 
on  the  thinl  track,  as  no  repairing 
was  done  thereon,  A  large  num- 
ber of  men  were  employed  in  the 
yard,  who  were  divided  into 
gangs.  K.  was  engaged  in  repair- 
ing a  car  on  one  of  the  repair 
tracks ;  needing  a  bumper  spring, 
^nd,  not  being  able  to  obtain  it  of 
one  of  the  employees  of  defend- 
ant, whose  duty  it  was  to  furnish 
repairing  materials,  or  to  find 
one  in  Uie  yard,  he  reported  the 
fact  to  T.,  his  gang  boss,  who 
directed  him  to  go  to  said  third 
track  and  take  a  spring  from  a  car 
thereon.  While  engaged  under 
said  car  in  removing  the  spring 
some  other  cars  were  backed  on 
the  track,  moving  that  under 
which  K.  was  at  work,  and  he 
was  injured.  There  was  no  evi- 
dence that  it  was  T.'s  duty  to 
furnish  materials  required  by 
those  working  under  him.  Held, 
that  defendant  was  not  liable; 
that  T.,  when  he  gave  the  direc- 
tion, was  in  no  legal  sense  the 
representative  of  defendant,  but 
merely  a  fellow-servant  of  K.,  for 
whose  negligence  it  was  not  liable. 

Id. 

4.  A  minor,  although  not  supposed 
to  possess  the  Judgment,  caution 
ana  prudence  of  a  person  of  mature 
years,  she,  unless  shown  not  to  be 
mi  juris,  is  expected  and  required 
to  exercise  the  measure  of  care 
and  caution  that  is  common  and 
usual  in  one  of  the  same  age. 
Thompson  v.  Buffalo  R.  Co.       196 
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5.  While  persons  have  the  right  to 
cross  a  street  on  which  a  street 
railroad  is  operated  at  any  place 
they  may  select,  and  are  not  con- 
fined to  the  street  crossing,  yet 
the  railroad  cars  have  the  prefer- 
ence between  the  crossings,  and 
although  the  cars  must  be  man- 
aged with  care  so  as  not  to  injure 
persons  in  the  street,  yet  pedes- 
trians must  use  reasonable  care  to 
keep  out  of  their  way.  Id. 

6.  A.,  a  girl  fourteen  years  of  age, 
was  playing  with  companions  in 
a  city  street  in  front  of  her  resi- 
dence, through  which  street  ran 
defendant's  road,  an  electric  dou- 
ble-track street  railway.  She 
started  across  the  street,  but  stop- 
ped until  a  car  running  west  on 
tiie  nearest  track  had  passed,  and 
then  started  to  run  across  in  the 
rear  of  the  car  without  pausing  to 
see  if  a  car  was  approaching  on 
the  other  track.  As  she  reached 
the  other  track  ^c  was  struck  and 
killed  by  a  car  going  east  thercoii. 
In  an  action  to  recover  dama^x.s  it 
appeared  that  the  day  befor.  the 
accident  defendant  had  changed 
its  motor  power  from  horses  to 
electricity,  and  that  the  cars  were 
running  at  a  higher  rate  of  speed 
than  sanctionecT  by  the  city  ordi- 
nances. A.  was  familiar  with  de- 
fendant's tracks,  cars  and  their 
mode  of  operation.  IIeld((y  Bkies, 
J.,  dissenting),  that  A.  was  charge- 
able with  contributory  negligence; 
and  so,  that  the  action  was  not 
maintainable.  Id. 

7.  A  person  passing  along  a  street 
over  a  railroad  crossing,  guarded 
by  gates  which  are  raised,  is 
bound  to  be  vigilant  upon  that 
part  of  the  highway  the  same  as 
upon  any  other.  Sciiggs  v.  Prefit., 
etc.,  D.  dk  H.  G.  Co.  201 

8.  While  the  open  gate  is  an  affirm- 
ance of  safety  from  the  danger  of 
any  passing  train,  this  does  not 
dispense  with  the  necessity  of 
vigilance  the  same  as  is  required 
of  one  traveling  on  a  highway 
^here  there  is  no  crossing.        Id. 

9.  In  an  action  to  recover  damages 
for  the  death  of  D.,  plaintiff's 
intestate,  alleged  to  have  been 
caused  by  defendant's  negligence, 


these  facts  appeared:  Defendant's 
road  crosses  a  village  street  at  a 
point  near  its  station.  The  road  at 
the  crossing  has  five  tracks.  There 
are  gates  at  the  crossing  to  prevent 
entrance  upon  the  tracks  when 
trains  are  passing.  D.,  plaintiffs 
intestate,  stopped  on  the  street, 
when  the  gates  were  down,  wait- 
ing to  pass  when  they  were  raised. 
A  locomotive  attached  to  a  tniin 
stopping  at  the  deppt  projected 
about  twelve  feet  upon  the  high- 
way; steam  was  escaping  through 
the  automatic  or  mechanical  de- 
vice for  that  purpose,  making  the 
usual  noise.  A  horse  and  wagon 
was  on  the  street,  waiting  for  the 
gates  to  be  raised;  the  driver  was 
having  much  difficulty  in  con- 
trolling the  horse.  The  gate- 
tender  raised  the  gate  sufficiently 
to  allow  D.  to  go  through,  and  al- 
ter she  passed  the  locomotive 
raised  the  gate  so  that  the  horse 
and  wagon  could  pass.  D.  after 
passing  the  locomotive,  started  to 
go  diagonally  across  the  street ; 
the  driver  of  the  horse,  finding 
himself  unable  to  control  him, 
hallooed  twice  to  her;  she  paid 
no  attention,  but  walked  on,  and 
when  between  the  third  and  fourth 
track  the  horse  struck  her,  caus- 
ing her  death.  Held,  that  the  evi- 
dence failed  to  show  negligence 
on  defendant's  part;  and  so,  that 
plaintiff  was  properly  non-suited. 

Id. 

10.  In  au  action  to  recover  damages 
for  the  alleged  negligent  kilhng 
of  plaintiff's  intestate,  the  case 
was  contested  on  the  ground  that 
there  was  no  negligence  on  de- 
fendant's part,  and  t£at  there  was 
contributory  negligence  on  the 
part  of  the  decedent,  and  at  \jiQ 
conclusion  of  the  whole  evidence 
defendant's  counsel  asked  the 
court  to  direct  a  judgment  for  de- 
fendant, but  stated  no  ground 
therefor,  which  motion  was  denied 
and  defendant  excepted.  A  ver- 
dict was  rendered  for  plaintiff  and 
an  appeal  was  brought  on  the  sole 
point  that  decedent  was  upon  the 
evidence,  as  matter  of  law,  charge- 
able with  contributory  negligence. 
Held,  that  the  general  exception  to 
the  denial  of  the  motion  was  in- 
sufficient to  present,this  question, 
as  it  was  one  upon  which   ad- 
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ditional  proof  mig^t  have  been 
given  by  plain  tin  had  it  been 
specified.  Haiiies  v.  i\r,  T.  C.  dh 
K  B.  R.  B.  Co,  235 

11.  B.,  plaintiff's  intestate,  a  fire- 
man upon  one  of  defendant's  en- 
gines, was  killed  in  consequence 
of  the  fall  of  a  bridge  on  defend- 
ant's road.  In  an  action  to  recover 
damages  these  facts  appeared: 
One  of  the  abutments  to  the 
bridge,  "^ich  was  built  by  an- 
other railroad  corporation,  defend- 
ant's predecessor,  was  defective  in 
its  original  construction.  These 
defects  were  a  foundation  upon 
quicksand,  an  improper  backing 
of  cobble  and  field  stones  and  the 
use  of  poor  mortar.  None  of 
these  delects  were  visible  or  capa- 
ble of  detection  by  ordinary  ob- 
servation. The  other  abutment 
had  previously  developed  defects 
of  such  a  character  as  to  compel 
its  being  partially  taken  down  for 
the  purpose  of  repair.  The  same 
defects  were  discovered  in  that 
abutment  as  were  subsequently 
found  to  exist  in  the  other.  Held, 
that  ascertaining  defects  of  con- 
struction in  one  of  the  abutments 
would  naturally  lead  a  prudent 
inspector  to  doubt  the  safety  of 
the  other,  both  being  built  \)y  the 
same  contractor  and  at  the  same 
time,  and  would  impel  him  at 
least  to  make  some  effort  to  ascer- 
tain the  truth  beyond  merely  look- 
ing at  the  structure  from  the  out- 
side, and  thus  it  was  a  question 
for  the  jury  whether  defend- 
ant's duty  was  fully  performed; 
and  that  a  refusal  of  the  trial 
court  to  determine  it  as  matter  of 
law,  and  a  submission  thereof  to 
the  jury,  was  not  error.  Bogart  v. 
D.,  L.  A  W.  B.  B.  Co.  283 

12.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  or  K.,  plaintiff's  intestate,  a 
car  cleaner  in  defendant's  employ, 
these  facts  appeared:  K.  was  em- 
ployed in  a  yard  in  which  trains 
were  switched  off  to  be  cleaned, 
and  which  was  on  the  same  eleva- 
tion above  the  street  below  as  de- 
fendant's road.  The  yard  was  a 
new  uncompleted  structure  with 
seven  tracks.  The  plan  was  to 
have  the  spaces  between  the  tracks 
covered  with  plank  properly  laid 


down  and  fastened.  The  platform 
of  the  car  was  over  a  space  where 
the  planks  had  not  been  laid.  The 
hole  was  imcovered,  unguarded 
and  unlighted.  While  engaged 
in  the  perfonnance  of  his  work, 
K.,  in  attempting  to  go  irom  the 
car  to  a  train  on  another  track,  in 
the  night  time,  stepped  backward 
from  the  step  of  the  platform  of 
the  car,  fell  through  the  hole  into 
the  street  below  and  was  killed. 
Defendant  had  been  using  the 
yard  in  an  incomplete  state  for 
three  or  four  weeks,  during  which 
time  its  carpenters  had  been  con- 
stantly employed  in  covering  the 
spaces  between  the  tracks,  two 
gangs  beinj^  engaged,  working 
from  opposite  ends  of  the  yard 
toward  the  center,  and  the  place 
where  K.  fell  was  in  the  space  left 
uncovered  when  the  carpenters 
quit  work  on  that  night.  K.  had* 
been  working  in  the  yard  during 
the  whole  of  this  time  and  was 
familiar  with  the  fact  that  the 
spaces  between  the  tracks  were 
not  completely  covered.  Held, 
that  plaintiff  was  not  entitled  to 
recover;  that  defendant  had  the 
ri^ht  to  use  the  structure  and  to 
ask  its  employees  to  work  thereon 
before  it  was  completely  planked 
over,  and  if  with  full  Itnowledgo 
of  that  fact  an  employee  consented 
to  do  his  work  at  that  place  he  as- 
sumed the  rislc  consequent  thereon, 
and  as  the  evidence  clearly  showed 
such  knowledge  on  the  part  of  E., 
that  a  submisSon  of  the  question 
to  the  jury  was  error.  Kennedy 
V.  Manhattan  B.  Co.  288 

13.  An  employer  does  not  undertake 
with  his  employee  to  use  the  very 
best  appliances,  nor  is  he  called 
upon  to  discard  machinery  reason- 
ably suited  for  his  business,  al- 
though there  may  be  other  and 
safer  machinery;  at  least  when  the 
appliances  and  machinery  used  by 
him  are  in  common  use  in  the 
business;  he  is  simply  bound  to 
exercise  reasonable  cafe  in  provid- 
ing machinery  and  appliances  in 
view  of  all  the  circumstances. 
Sisco  V.  L.  d  H.  B.  B.  B.  Co.  296 

14.  S.,  plaintiff's  intestate,  a  brake- 
man  in  defendant's  employ,  while 
climbing  up  a  ladder  on  the  out- 
side of  one  of  the  cars  of  a  moving 
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freight  train,  for  the  purpose  of 
Bettmg  a  brake,  came  into  collision 
with  the  stationary  arm  of  a  mail 
crane  and  was  seriously  injured. 
The  crane  had  been  erected  by  the 
defendant  about  two  months  be- 
fore, pursuant  to  directions  of  the 
U.  S.  mail  authorities.  In  an  action 
to  recover  damages,  negligence  on 
the  part  of  defendant  was  claimed 
in  placing  the  crane  too  near  the 
tracks.  These  facts  appeared: 
Defendant  had  erected  two  other 
mail  cranes  on  its  road  four  years 
before,  identical  in  construction 
and  in  relative  location  to  the 
tracks  with  the  one  in  question, 
and  these  had  been  in  use  since 
that  time.  Defendant  constructed 
them  from  plans  recommended  by 
the  *'  Railroad  Gazette."  The  same 
kind  of  cranes  were  used  on  some 
of  the  more  extensive  lines  of  rail- 
road and  were  located  no  further 
from  the  tracks.  Other  railroads 
used  cranes  with  movable  arms, 
which  rose  or  fell  automatically 
when  not  kept  extended  by  the 
weight  of  mail  bags.  Evidence 
was  given,  which  was  undisputed, 
that  the  cranes  with  stationary 
arms  were  preferable  to  those  with 
movable  arms,  as  the  former  per- 
mitted greater  space  between  the 
end  of  the  arm  and  the  sides  of 
passing  cars.  There  was  no  evi- 
dence that  the  crane  in  question 
was  placed  nearer  the  track  than 
cranes  on  other  roads,  or  that  it 
was  practicable  to  place  one  at  a 
greater  distance  and  have  it  answer 
the  purpose.  Held,  that  there  was 
no  evidence  authorizing  the  sub- 
mission to  the  jury  of  the  question 
of  negligence  in  the  location  of  the 
crane;  and  so,  that  such  submis- 
sion was  error;  that  to  charge  de- 
fendant it  was  not  sufficient  to 
show  the  injury,  or  that  operating 
the  device  used  involved  danger 
to  the  brakeman;  that  G.  took  the 
risks  of  all  constructions  necessary 
and  leasonabl^r  adapted  to  the 
business,  and  it  devolved  upon 
plaintlft  to  show  that  the  appliance 
was  improperly  constructed  or 
located.  Id. 

15.  Defendant  owned  a  plot  of 
ground  in  the  city  of  T.  on 
which  were  railroad  tracks  and  a 
turntable,  built  in  the  usual  man- 
ner and  in  good  repair,  with  its 


platform  elevated  above  the  sur- 
face of  the  ground;  the  only  way 
to  approach  it  on  a  level  was  by 
means  of  the  tracks.  A  portion 
of  the  premises  was  unfenced,  and 
the  public  had  for  a  number  of 
years  been  accustomed  to  cross 
the  lot  from  one  street  to  another. 
The  foot  path  thus  worn  ran 
within  fifteen  or  twenty  feet  of 
the  turntable.  Plaintiff,  a  child 
five  years  and  nine  Aionths  old, 
went  upon  said  plot,  and,  in  com- 
pany with  other  boys,  was  play- 
ing upon  the  turntable;  in  turn- 
ing it  around,  his  leg  was  caught 
between  the  rail  on  the  table 
and  that  of  a  track  leading  to 
it,  and  he  was  injured.  In  an 
action  to  recover  damages  it  ap- 
peared that  while  turntables 
might  be  so  fastened  when  not 
in  use  as  that  people  could  not 
turn  them,  they  were  not  usually 
so  constructea.  Held,  that  the 
facts  did  not  authorize  an  as- 
sumption that  the  public  had  been 
invited  to  come  upon  the  ground, 
and  while  there  was  an  implied 
license  permitting  the  crossing, 
one  avaihng  himself  of  it  was  there 
by  sufferance  only,  and  while  de- 
fendant owed  to  him  a  duty  not 
to  injure  him  either  intentionally 
or  by  a  failure  to  exercise  reason- 
able care,  it  owed  to  him  no  duty 
of  active  vigilance;  that  the  facts 
did  not  show  a  failure  to  exer- 
cise such  reasonable  care  in  the 
management  of  its  business  with 
regard  to  the  turntable,  or  a 
violation  of  any  duty  defendant 
owed  to  plaintiff;  that  defendant 
did  not  owe  a  duty  to  the  public 
or  the  plaintiff  to  keep  the  turn- 
table fastened  when  not  in  use; 
and  so,  that  a  submission  of  the 
question  to  the  jury  was  error. 
WaUh  V.  FitchtmrgR,  H.  Co,     301 

16.  In  an  action  to  recover  damages 
for  negligence  causing  the  death 
of  plaintiff's  intestate,  a  boy  five 
years  of  age,  it  appeared  that 
plaintiff  was  the  father  and  next 
of  kin  of  the  decedent.  The  court 
charged  in  substance  that  while 
the  father  had  no  legal  claim  to  the 
earnings  of  the  son  oeyond  the  age 
of  twenty -one  yeare,  he  could  com- 
pel the  son  to  support  him  in  his 
old  age,  and  the  jury  had  the  right 
to  consider  this  fact.    Defendant's 
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counsel  thereupon  requested  the 
court  to  charge  that  the  father  had 
no  claim  on  the  earnings  of  the  son 
after  maturity,  except  in  case  the 
former  becomes  poor,  unable  to 
support  himself  and  the  son  is 
shown  to  have  means.  The  court 
declined  so  to  charge.  Held,  error. 
Keenan  v.  Bklyn.  G,  E,  B.  Co.  348 

17.  In  an  action  to  recover  damages 
for  alleged  negligence,  causing  the 
death  of  M.,  plaintiff's  intestate, 
these  facts  appeared:  M.  was  in  the 
employ  of  a  safe  company  engaged 
in  moving  a  safe  into  defendants' 
building.  The  safe  was  carried  up 
in  a  freight  elevator  to  a  little  above 
the  floor  where  it  was  to  be  placed. 
Other  employees  of  the  company 
placed  pieces  of  iron  under  the 
front  of  the  elevator  car  to  sustain 
it,  which  w^as  then  lowered  upon 
them.  Said  employees  then  went 
into  the  car,  the  fear  portion  of 
which  began  to  sag  down;  they 
called  out  to  raise  the  car  up.  The 
janitor  of  the  building  thereupon 
called  down  the  elevator  shaft  to 
the  engineer  to  "raise  her  a  turn." 
The  car  was  raised  up  even  with 
the  floor,  when  the  janitor  again 
called  down  the  shaft  to  **  stop  and 
hold  the  pressure  on  and  keep  her 
in  her  place."  Said  employees 
then  began  to  push  the  safe  out  of 
the  car;  when  about  half  out  the 
<Mir  rose,  tipping  the  safe  over,  and 
M.,  who  was  in  front  of  it,  was 
killed.  Held,  that  the  complaint 
was  properly  dismissed;  that  de- 
fendants were  chargeable  with  no 
duty  with  reference  to  the  removal 
of  the  safe  from  the  elevator  ;  that 
the  negligence  was  that  of  M.'s 
co-employees  in  attempting  to  re- 
move the  safe  with  the  power  on 
without  notifying  the  engineer  be- 
low or  directing  him  to  reduce  the 
power  in  case  the  car  should  com- 
mence to  rise.     Murphy  v.  Hayes. 

870 

18.  Where  a  railroad  employee  is 
injured  through  the  negligent 
omission  of  duty  on  the  part  of  a 
co-servant,  although  it  appears 
that  similar  omissions  by  the  latter 
had  been  habitual  for  some  time 
prior  to  the  injury,  unless  the 
master  has  actual  notice  of  the 
omission,  unless  the  negligence  is 
of  such  a  character  as  to  leave 


traces  or  evidences  of  it  in  the 
work  itself  which  could  be  seen  or 
discovered  by  reasonable  examina- 
tion, or  unless  the  delinauencies 
were  frequently  displayed  under 
the  observation  of  some  officer  or 
foreman  who  represented  the  cor- 
poration and  had  power  to  dis- 
charge the  negligent  employee, 
the  law  will  not  imply  notice 
to  the  company  so  as  to  charge  it 
with  the  negligence  under  all  cir- 
cumstanc<n}  simply  from  the  lapse 
of  a  certain  time  since  the  co-em- 
ployee began  so  to  neglect  his 
duties.  Cameron  v.  N,Y\  C  d  H, 
R.  R.  R.  Co.  400 

19.  C,  plaintiff's  intestate,  a  brake- 
man  in  defendant's  employ,  was 
working  behind  the  cars  of  a 
freight  train  standing  on  a  side 
track.  N.,  a  fellow -brakeman, 
working  on  the  same  train,  had 
opened  the  switch  and  left  it  un- 
guarded, and  in  consequence  a 
passing  train  ran  over  the  switch 
upon  the  side  track  and  came  into 
collision  with  the  freight  cars, 
causing  C.'s  death.  In  an  action 
to  recover  damages  no  negligence 
on  the  part  of  defendant  in  em- 
ploying N.  was  claimed;  he  had 
been  in  its  employ  about  a  year. 
Defendant  had  promulgated  rules 
for  the  guidance  of  its  servants, 
which  provided  that  "whoever 
opens  a  switch  shall  remain  at  it 
until  it  is  closed  or  imtil  he  is  re- 
lieved by  some  competent  em- 
ployee; "also,  that  every  employee 
whose  duties  are  prescribed  by  the 
rules  must  have  a  copy  of  them 
on  hand  and  be  conversant  with 
every  rule,  and  must  report  any 
infringement  of  them  to  the  head 
of  his  department.  N.  was 
familiar  with  and  had  a  copy  of 
the  rules;  he,  as  a  witness  for 
plaintiff,  testified  that  for  about 
four  months  prior  to  the  accident 
he  had  been  accustomed  to  habitu- 
ally violate  said  rule  in  regard  to 
switches.  It  was  not  claimed  that 
any  officer  of  or  person  represent- 
ing defendant  had  actual  knowl- 
edge of  these  violations,  and  the 
officers  having  charge  and  power 
t^  employ  and  discharge  help 
certified  that  they  never  heard  of 
them  and  from  inspection,  obser- 
vation and  report  they  supposed 
N.  was  competent  and  faiibfuL 
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Eeldf  the  evidence  did  not  justify 
a  finding  that  defendant  was 
chargeable  with  negligence  in 
failing  to  discover  N.*s  violation 
of  said  rule  and  in  omitting  to 
discharge  him ;  that,  under  the 
circumstances,  negligence  could 
not  be  imputed  to  it  simply  be- 
cause for  four  months  it  had 
failed  to  detect  N.'s  delinquencies; 
that  it  was  more  reasonable  to  sup- 
pose that  C.  had  knowledge  of 
them  and  he,  having  failed  to  re- 
port them,  might  be  regarded  as 
having  voluntarily  assumed  the 
risks  incident  thereto.  Id. 

20.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  H. ,  plaintiflf's  intestate,  it 
appeared  that  he  was  a  fireman  on 
one  of  defendant's  engines.  When 
the  train  was  stopping  at  a  station 
to  take  water  for  the  engine  the 
engineer  left  it  in  the  charge  of 
H.  and  went  into  the  depot;  shortly 
thereafter  the  crown  sheet  of  the 
engine  collapsed  and  the  escaping 
steam  inflicted  injuries  upon  H. 
causing  his  death.  An  examina- 
tion of  the  engine  showed  that  the 
crown  sheet  had  been  scorched, 
and  this  caused  the  collapse. 
Plaintiff  claimed  that  the  scorch- 
ing took  place  'at  some  previous 
time,  and  that  defendant  was  neg- 
ligent in  sending  the  engine  out  in 
an  imperfect  condition.  The  en- 
gineer testified  in  substance  that 
on  arrival  at  the  station  there  was 
about  six  inches  of  water  over  the 
crown  sheet.  This  was  determined 
by  trying  tho  gauge  cock.  Ex- 
perts, however,  testified  that  the 
sheet  could  not  scorch  or  become 
red  hot  while  covered  with  water, 
and  that,  in  their  opinion,  from  its 
appearance  after  the  accident, 
which  was  described  and  as  to 
which  there  was  no  question,  it 
must  have  been  red  hot  at  the 
time  it  collapsed,  and  there  was 
no  evidence  that  the  scorching  was 
done  at  any  other  time.  HM,  the 
evidence  did  not  justify  a  finding 
that  th*:  scorching  took  place  at  a 
time  prior  to  the  starting  out  of 
the  engine,  and  so  did  not  justify 
a  verdict  for  plaintiff.  Hudson  v. 
B.,  W,  db  0.  k  B.  Co,  408 

21.  In  an  action  to  recover  damages 
for  alleged  negligence  these  facts 


appeared:  The  T.  S.  &  I.  Co.,  the 
original"  defendant,  used  cars 
drawn  by  a  locomotive  for  the 
purpose  of  removing  its  furnace 
refuse.  Plaintiff,  an  employee 
engaged  in  assisting  in  this  work, 
was  riding  on  top  of  the  load  of 
a  car,  when  it  suddenly  dumped, 
throwing  plaintiff  on  the  ground 
and  causing  the  injury  com- 
plained of.  The  car  dumped  on 
one  side  only,  and  the  body  when 
in  place  was  fastened  to  the  truck 
and  held  in  position  by  means  of 
two  hooks;  when  these  were  prop- 
erly adjusted  to  the  bar  upon  the 
truck  the  car  body  could  not  over- 
turn. It  was  the  duty  of  the  em- 
ployees after  the  car  was  dumped 
to  crank  it  back  into  place  and 
adjust  the  hooks.  The  car  had 
made  one  previous  trip  on  the 
morning  of  the  accident.  On  the 
previous  trip  after  the  car  was 
unloaded  it  was  cranked  back 
and  the  hooks  attached  by  two 
other  employees.  The  car  with 
others  of  a  similar  pattern  had 
been  in  daily  use  for  several  years. 
On  the  return  trip  after  the  acci- 
dent the  car  was  examined  by  the 
car  repairer,  who  found  nothing 
the  matter  with  the  hooks  or  the 
car;  it  was  again  put  in  use  with- 
out anything  having  been  done  to 
it,  and  it  was  in  continuous  use 
thereafter.  No  similar  dumping 
of  the  car  was  shown  to  have 
occurred  either  before  or  after  the 
accident.  It  was  claimed  that 
one  of  the  hooks  was  slightly 
straightened  toward  the  point,  but 
it  did  not  appear  that  its  holding 
power  was  affected  or  that  the 
alleged  defect  had  anything  to  do 
with  the  overturning  of  the  car  or 
was  of  such  a  nature  as  to  prevent 
the  continued  or  safe  service  of 
the  car,  or  to  require  any  repair. 
Held,  that  the  evidence  did  not 
justify  a  recovery;  that  the  nat- 
ural inference  was  the  accident 
was  caused  by  the  negligence  of 
plaintiff's  co- employees  in  failing 
to  properly  adjust  the  hooks  after 
the  car  was  dumped  on  the  first 
trip.     Soderman  v.  Kemp,         427 


22.  The  fact  that  a  railroad  passen- 
ger has  taken  passage  on  a  train 
which  does  not  stop  at  the  station 
where  he  desires  to  get  off  does 
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not  affect  the  measure  of  duty  of 
the  railroad  company  or  the  degree 
of  protection  to  which  he  is  en- 
titled against  the  negligent  acts  of 
its  servant-s;  while  on  the  train 
the  company  owes  to  him  the 
same  duty  of  protection  against 
negligence  as  to  the  other  passen- 
gers. Levoia  v.  Prest.,  etc.,  D.  <Sk 
H.  a  Co,  508 

23.  In  an  action  to  recover  damages 
for  the  death  of  plaintiff's  intes- 
tate,«plaintiff'8  evidence  tended  to 
show  these  facts:  L.  was  a  pas- 
senger on  one  of  defendant's 
trains  and  desired  to  get  off  at  a 
station  at  which  the  train  did  not 
stop  ;  he  was  advised  by  the  con- 
ductor that  no  stop  was  to  be 
made  there.  Before  reaching  the 
station  the  train  slowed  up  and 
came  almost  to  a  stop  near  a  bridge 
to  enable  a  freight  train,  approach- 
ing on  another  track,  to  pass  it, 
as  the  tracks  were  too  close  to- 
gether on  the  bridge  to  allow  two 

<  trains  to  pass.  The  conductor 
told  L.  in  substance  that  he  would 
have  to  get  off  there,  and,  as  the 
tiuin  would  be  moving  faster 
soon,  he  would  have  to  get  off 
quick.  L.  went  to  the  rear  of  the 
car;  to  one  standing  there  the 
freight  train  was  not  visible.  As 
L.  stepped  down  from  the  car  it 
gave  a  jerk,  causing  him  to  lose 
his  balance;  he  fell  upon  the  other 
track  and  was  killed  by  the  freight 
train,  the  engine  of  which  reached 
the  spot  just  as  he  fell.  Held 
(Finch,  Gray  and  Haight,  JJ., 
aissenting),  that  the  evidence  was 
sufficient  to  require  the  submis- 
sion to  the  jury  of  the  question 
as  to  defendant's  negligence,  and 
as  to  contributory  negligence  on 
the  part  of  L. ;  and  so,  that  a  non- 
suit was  error;  that  the  evidence 
justified  a  finding  that  L.  was  in- 
duced to  leave  the  train  in  face  of 
a  danger,  i.  e.,  the  approaching 
freight  train,  which  caused  his 
death,  of  which  he  was  not  aware, 
but  which  must  have  been  known 
to  the  conductor,  and  of  which  he 
should  have  advised  L.  Id. 

Wlien  trustees  not  chargeable 

toith  such  negligence  as  to  make  them 
liable  for  misappropriation  of  the 
trust  funds  by  a  co-trustee. 

See  Purdy  v.  Lynch.  462 


NEW  YORK  (CITY  OP). 

1.  The  provision  of  the  New  York 
(Consolidation  Act  (§  668,  chap. 
410,  Laws  of  1882,  amended  by 
chap.  84.  Laws  18i37),  declaring 
that  tenement  houses  in  the  city 
previously  erected  shall  be  fur- 
nished by  the  owners  with  water, 
"when  they  shall  be  directed  so 
to  do  by  the  board  of  health,  in 
sufiicient  quantitv  at  one  or  more 
places  on  each  floor  occupied  or 
intended  to  be  occupied  by  one  or 
more  families."  is  a  proper  exer- 
cise of  the  police  power  of  the 
state,  both  as  a  guard  to  the  pub- 
lic health  and  as  a  protection 
against  fire,  and  is  constitutional. 
(Baktlett,  J.,  dissenting.) 
Health  Dept.  v.  Rector,  etc.  32 

2.  The  language  of  the  provision 
requiring  the  supply  of  water  to 
be  **in  sufficient  quantity  at  one 
or  more  places  on  each  floor" 
does  not  leave  the  number  of 
places  of  supply  entirely  to  the 
discretion  of  the  board  or  health; 
one  place  on  each  floor,  if  it  can 
be  made  fairly  accessible  to  all 
the  occupants  of  the  floor,  is  all 
that  can  be  required.  (BABTjiKTT, 
J.,  dissenting.)  Id. 

3.  The  health  department  of  said 
city  caused  to  be  served  on  de- 
fendant's agent  a  notice  requiring 
it  to  provide  "suitable  appliances 
to  receive  and  distribute  a  supply 
of  water  for  domestic  use  "  on  the 
floors  specified  of  two  building 
owned  by  it,  within  a  time  speci- 
fied. In  an  action  to  recover 
penalties  imposed  by  the  act  for  a 
failure  to  comply  with  said  notice, 
defendant  claimed  that  "the  houses 
in  question  were  not  tenement 
houses  within  the  meaning  of  the 
act.  They  were  houses  con- 
structed many  years  ago  as  dwel- 
ling houses,  each  with  two  stories, 
an  attic  and  basement,  and  their 
internal  arrangements  had  not 
been  altered;  one  of  the  houses, 
however,  was  occupied  by  three 
families,  the  other,  by  six.  Held, 
that  the  claim  was  untenable.  Id. 

4.  Defendant  offered  evidence  on 
the  trial  as  to  the  necessary  cost  of 
complving  with  the  order;  also, 
that  the  introduction  of  the  ap- 
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pliances  called  for  with  the  neces- 
sary sinks  and  waste  pipes  would 
cause  great  danger  of  injury  to  the 
property  through  the  freezing  of 
the  water  in  the  pipes  in  the  winter 
season,  and  that  no  complaints  in 
reference  to  the  want  of  water 
had  been  made  to  defendant  by 
the  occupants  of  the  buildings. 
This  evidence  was  objected  to  and 
excluded.    Held,  no  error.         Id. 

5.  Defendant  set  up  as  a  defense  that 
the  order  could  not  be  complied 
with  except  by  the  expenditure  of 
considerable  money,  and  as  the  or- 
der was  made  without  notice  its 
effect  was  to  deprive  defendant  of 
its  property  without  a  hearing  or 
opportunity  to  present  any  de- 
fense, and  so  that  it  deprived  de- 
fendant of  its  property  without  due 
process  of  law.     Heldy  untenable. 

Id. 

6.  Defendant  claimed  that  the  statu- 
tory provision  does  not  authorize 
the  notice  given  requiring  appli- 
ances to  furnish  **a  supply  of 
water  for  domestic  use."  Held, 
untenable;  that  the  provision  nec- 
essarily requires  some  appliances 
to  supply  the  water;  and  that  it 
was  within  the  intent  of  the  pro- 
vision to  provide  water  for  the  use 
of  the  families  occupying  the  tene- 
ment houses,  and  this  necessarily 
includes  a  sufficient  supply  for 
domestic  use.  Id. 

7.  Under  the  provisions  of  the  New 
York  Consolidation  Act  (§807, 
chap.  410,  Laws  of  1882),  as 
amended  in  1885  (chap.  864,  Laws 
of  1885),  which  provides  that  any 
member  of  the  police  force  who  has 
performed  duty  thereon  for  twenty 
years  or  more,  "  shall,  by  resolu- 
tion adopted  by  a  majority  vote  of 
the  full  board,  be  relieved  and  dis- 
missed from  such  force  and  service 
and  placed  on  the  roll  of  the  police 
pension  fund,"  the  police  board  is 
not  absolutely  bound  to  pass  the 
prescribed  resolution,  where,  upon 
application  of  a  member  of  the 
force  to  be  retired  and  placed  on 
the  pension  roll,  it  appears  that  he 
has  served  for  twenty  years  ;  a  dis- 
cretion is  vested  in  the  board,  not 
aB  unlimited  and  unreviewable  dis- 
cretion, but  a  judicial  one,  to  be 
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executed  reasonably  and    fairly. 
People  ex  rd.  v.  Martin.  258 

8.  Where,  in  proceedings  by  man- 
damus to  compel  said  board  to  pass 
a  resolution  granting  the  appUca- 
tion  of  a  member  of  the  police 
force  who  had  served  the  pre- 
scribed twenty  years,  to  be  relieved 
from  the  force  and  placed  on  the 
pension  roll,  it  appeared  that  im- 
mediately after  the  application, 
and  before  it  had  been  acted  upon, 
grave  chargc*a  of  misconduct  on 
the  part  of  the  applicant  as  a  po- 
liceman, were  preferred  against 
him,  Juid,  that  the  board  had  the 
right,  before  proceeding  to  act 
upon  the  application,  to  investigate 
the  charges,  and  if  found  to  be  true 
and  of  such  a  nature  as  to  authorize 
conviction,  it  would  be  justified  in 
convicting  and  dismissing  the  re- 
lator from  the  force,  and  the  dis- 
missal would  be  a  conclusive 
reason  for  denying  his  application 
to  be  placed  on  the  pension  roll; 
that  while  it  was  the  duty  of  the 
board  to  act  with  reasonable 
promptness  upon  the  charges  pre- 
lerrea,  it  must  be  assumed  that 
thev  would  act  in  entire  good  faith; 
and  so,  that  the  application  for  the 
mandamus  was  properly  denied. 

Id. 

NON-RESIDENTS. 

Where  a  non-resident,  who  had  no 
property  within  the  state  except  a 
sum  contributed  by  her  as  a  spe- 
cial partner  to  a  partnership,  was 
assessed  the  amount  so  contributed 
under  the  provisions  of  the  act  of 
1865  (§  2,  chap.  87,  Laws  of  1855), 
which  provides  that  non-residents 
doin^  business  in  this  state  as 
special  partners  "  shall  be  assessed 
and  taxed  on  all  sums  invested  in 
any  manner  in  said  business  the 
same  as  if  they  were  residents," 
held,  that  she  was  not  entitled  to 
any  deduction  on  account  of  the 
partnership  indebtedness.  People 
ex  rel.  v.  Barker,  289 


NOTARY  PUBLIC. 

1.  A  notary  public  is  a  public  officer 
within  the  meaning  of  the  provis- 
ion of  the  State  Constitution  (Art. 
18,  §   5)  prohibiting  a  "public 
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officer  or  a  person  elected  or  ap- 
pointed to  a  public  office  under 
the  laws  of  this  state  "  from  receiv- 
ing from  any  person  or  corpora- 
tion or  making  use  of  "any  free 
pass,  free  transportation,'*  etc. 
People  V.  Rathbone.  434 

3.  A  notary  public  who,  before  the 
Constitution  went  into  effect,  had 
rightfully  received  a  free  pass  over 
a  railroad,  is,  by  said  provision, 
prohibited  from  thereafter  using  it 
while  he  continues  to  hold  the 
office.  Id. 

3.  For  a  violation  of  this  provision 
by  a  notary  public,  an  action  by 
the  People  is  maintainable  against 
him  to  have  his  office  adjudged  to 
be  forfeited.  Id, 


NOTICE. 

Where  in  an  action  under  the  act  of 
1»58  (Chap.  514,  Laws  of  1858)  by 
an  administrator  whose  intestate 
died  insolvent,  to  disatllrm  an 
alleged  transfer  of  property  al- 
legS  to  have  been  made  by  the 
intestate  in  fraud  of  creditors,  it 
appeared  that  the  money  in  ques- 
tion was  paid' by  a  third  person  1o 
B.,  defendant's  testator,  who  was 
the  pastor  and  treasurer  of  a 
church,  to  be  used  for  church  pur- 
poses in  performance  of  a  oromise 
made  by  said  intestate, -^d  that 
the  money  was  paid  by  B.  upon  a 
mortgage  on  the  church  property, 
the  complaint  alleged  and  the  an- 
swer admitted  a  demand  by  plain- 
tiff for  the  money,  but  it  did  not 
appear  that  at  the  time  of  the  de- 
mand B.  was  informed  of  the  facts 
upon  which  plaintiff  based  his 
claim.  HM,  that  the  demand  was 
insufficient  to  charge  B.  with  no- 
tice.    Truesdell  v.  Sourke,        612 


OFFICE  AND  OFFICERS 

1.  A  notary  public  is  a  public  officer 
within  the  meaning  of  the  provis- 
ion of  the  State  Constitution  (Art. 
13,  §  5)  prohibiting  a  "public 
officer  or  a  person  elected  or  ap- 
pointed to  a  public  office  under 
the  laws  of  this  state "  from  re- 
ceiving from  anv  person  or  cor- 
poration or  making  use  of  "  any 


free   pass,   free    transportation," 
etc.     F^ople  v.  Bathbone.  484 

2.  Appraisers  are  officers  of  the 
court,  and  the  amount  of  their 
fees  being  fixed  by  the  statute 
(Code  Civ.  Pro.  §  2665),  they  have 
no  right  to  demand  or  receive 
more  than  the  statute  allows, 
however  large  the  estate  may  be, 
unless  the  parties  interested  con- 
sent.   In  re  Harriot.  540 


PARENT  AND  CHILD. 

In  an  action  to  recover  damages  for 
negligence  causing  the  death  of 
plaintiff's  intestate,  a  bov  five 
years  of  age,  it  appeared  that 
plaintiff  was  the  father  and  next 
of  kin  of  the  decedent.  The  court 
charged  in  substance  that  while 
the  lather  had  no  legal  claim  to 
the  earnings  of  the  son  beyond 
the  age  of  twenty-one  years,  he  ^ 
could  compel  the  son  to  support 
him  in  liis  old  age,  and  the  jury 
had  the  right  to  consider  this  fact. 
Defendant's  counsel  thereupon  re- 
quested the  court  to  charge  that 
the  father  had  no  claim  on  the 
earnings  of  the  son  after  maturity, 
except  in  case  the  former  becomes 
poor,  unable  to  support  himself 
and  the  son  is  shown  to  have 
means.  The  court  declined  so  to 
charge.  Held,  error.  KeeTian  v. 
Bklyn.  C.  H.  R  Co.  848 


PARTIES. 

1.  In  an  action  to  foreclose  a 
mechanic's  lien  it  appeared  that 
the  contractor,  a  corporation,  was 
originally  made  a  party  defendant. 
After  service  of  the  summons  and 
complaint  on  the  ownerd,  but  be- 
fore service  on  the  company,  it 
assigned  all  moneys  which  should 
be  found  due  and  owing  under 
the  contract,  as  collateral  security 
for  an  indebtedness ;  having  be- 
come insolvent  its  property  went 
into  the  hands  of  a  receiver  ap- 
pointed bv  the  court.  The  order 
making  the  appointment  con- 
tained the  usual  m junction  order 
enjoining  all  persons  from  com- 
mencing any  action  against  the 
corporation.  Thereupon  pkintiff 
amended  the  summons  aod  com- 
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plaint  by  striking  out  the  name  of  ^ 
the  corporation  as  defendant. 
The  owners  in  their  answers  set 
up  the  assignment,  the  apboint- 
ment  of  the  receiver  and  alleged 
that  they  were  proper  and  neces- 
sary parties.  HM,  that  an  order 
was  properly  granted  bringing  in 
said  parties,  so  tha^  the  rights  of 
all  might  be  determined,  and  this, 
notwithstanding  the  fact  that  the 
owners  admitted  the  overpayment 
and  the  amount  thereof,  as  such 
admission  would  not  bind  the 
assignee  or  the  receiver.  Hilton 
B.  C.  Co.  V.  N.  T.  a  dt  H.  R.  R. 
R.  Co.  390 

2.  The  contract  was  for  the  con- 
struction of  a  line  of  railroad. 
The  contractor  engaged  to  obtain 
the  necessary  rights  of  way :  it 
employed  counsel  who  performed 
this  work,  who  had  in  their 
possession  contracts,  deeds  and 
other  papers  upon  which  they 
claimea  a  lien  for  their  pro- 
fessional services.  These  counsel, 
on  motion  of  the  owners,  were 
brought  in  as.dfefendants.  Held, 
that  said  counsel  had  no  lien  or 
claim  upon  the  fund  in  question, 
and  the  bringing  them  in  was  not 
a  matter  of  discretion,  but  was 
legal  error.  Id. 

8.  Defendant  issued  a  policy  of  in- 
surance upon  the  life  of  C.  The 
policy  stated  the  consideration 
thereof  to  be  the  payment  of  a 
sum  specified,  by  G.,  a  son  of  C, 
and  that  the  amount  insured  was, 
on  the  death  of  C,  to  be  paid  to 
the  "assured."  In  the  written 
application  for  the  policy,  which 
was  signed  by  both  C.  and  G., 
the  latter  is  described  as  the  ap- 
plicant and  the  person  for  whose 
benefit  the  insurance  was  Intended. 
In  an  action  upon  the  policy,, 
brought  by  plaintiff  as  admin- 
istrator of  C,  Iield,  that  plaintiff, 
as  such  administrator,  had  no 
interest  in  the  cause  of  action, 
and  so  could  not  maintain  the 
action.  Cyrenius  v.  M.  L,  Ins. 
Co.  576 

PARTNERSHIP. 

1.  In  an  action  against  the  executors 
of  A.  to  recover  a  balance  unpaid 
upon  a  note  executed  by  the  firm 


of  W.  &  Co.,  of  which  firm  plain- 
tiff claimed  that  A.  was  a  dormant 
partner,  the  complaint  alleged  that 
a  judgment  by  confession  was  en- 
tered against  the  co-partners  other 
than  A. ;  that,  pursuant  to  a  com- 
proiA]0Q  agreement,  plaintiff  exe- 
cuted a  release  to  the  members  of 
the  firm  who  confessed  the  judg- 
ment, other  than  W.  The  release 
recited  that  said  firm  was  indebted 
to  plaintiff  "by  virtue  of  a  judg- 
ment;" that  he  had  agreed  with 
the  members  of  the  firm,  other 
than  W.,  to  compromise  his 
"Claim  on  them  individually  in 
respect  of  the  said  indebtedness." 
The  release  then,  by  its  terms,  re- 
leased and  dis(iharged  the  mem- 
bers of  the  late  firm  other  than  W. 
from  all  individual  liability  in  re- 
spect of  the  said  indebtedness,  and 
further  stated  that  it  should  ope- 
rate to  release  and  discharge  "all 
and  cverv  person  or  persons  other 
than  ''  Iv .  of  and  from  all  liability 
"  growing  out  of  the  indebtedness 
aforesaid."  Held,  that  the  release 
not  only  covered  and  operated 
upon  the  judgment,  but  also  the 
note,  and  released  all  persons  other 
than  W.;  and  so  that,  assuming 
A.  to  have  been  a  dormant  partner, 
his  liability  was  covered  and  he 
was  discharged.  Harheek  v. 
Pujnn.  70 

2.  At  the  time  of  the  confession  of 
judgment,  the  attorney  for  the 
membei-s  of  the  firm  who  joined 
in  the  confession  ^ave  the  names 
of  the  members  without  mention- 
ing that  of  A. ,  who  had  no  author- 
ity to  represent;  at  the  time  of  the 
execution  of  the  release,  which 
was  drawn  by  said  attorney,  he 
was  authorized  to  act  for  A. 
Held,  that  defendants  were  not 
estopped  from  claiming  that  the 
intended  and  legal  effect  should  be 
given  to  the  release;  that  all  that 
could  be  claimed  was  a  representa- 
tion that  A.  was  not  a  member  of 
the  firm,  and  an  estoppel  would 
simph'  prevent  a  denial  of  that  as- 
sertion. Id. 

3.  Also  held,  that  plaintiff,  while  re- 
taining what  he  had  received 
under  the  compromise  agreement, 
could  not  seek  to  so  reform  it  as 
to  annul  it  as  a  contract  operative 
between  him  and  A.  Id. 
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4.  Also  Add,  that  the  principle  that 
where  one  deals  with  a  known 
member  of  a  firm  so  as  to  discharge 
him,  the  release  does  not  operate 
to  set  free  an  unknown  and  dor- 
mant partner,  did  not  apply  where, 
as  here,  there  is  an  express  cove- 
nant to  release  the  dormant  part- 
ner. Id. 

5.  As  a  special  partner  is  not  per- 
sonally liable  for  any  of  the  part- 
nership debts,  in  the  assessment  of 
his  personal  property  for  the  pur- 
poses of  taxation  he  is  not  entitled 
to  a  deduction  of  any  portion  of 
the  indebtedness  of  the  firm  under 
the  provisions  of  the  Revised  Stat- 
utes (1  R.  8.  390,  391,  8  9,  sub.  4), 
as  amended  in  1892  (§  1,  chap.  202, 
Laws  of  1892),  which  authorizes  a 
deduction  of  "the  just  debts 
owing  by  him."  People  ex  rel.  v. 
Barker.  239 

6.  Where,  therefore,  a  non-resident, 
who  had  no  property  within  the 
state  except  a  sum  contributed  by 
her  as  a  special  partner  to  a  part- 
nership, was  assessed  the  amount 
so  C9ntributed  under  the  provis- 
ion of  the  act  of  1855  (§  1,  chap. 
87,  Laws  of  1855),  which  provides 
that  non-residents  doinff  business 
in  this  state  as  special  partners 
''shall  be  assessed  and  taxed  on  all 
sums  invested  in  any  manner  in 
said  business  the  same  as  if  they 
were  residents,'*  Tield,  that  she  was 
not  entitled  to  any  deduction  on 
account  of  the  partnership  indebt- 
edness. Id. 

7.  Although  a  partnership  may  be 
regarded  as  a  legal  entity  for  cer- 
tain purposes,  this  fiction  may  not 
be  invoked  to  shield  one  of  the  co- 
partners who  is  a  stockholder  in  a 
corporation,  from  the  effect  of  a 
statute  forbidding  a  preference  to 
the  stockholder,  or  to  enable  him 
to  do  as  a  partner  that  which  the 
law  prohibits  him  from  doing  as 
an  individual.   Jones  v.  Blun.    333 

8.  In  an  action  brought  by  a  receiver 
of  the  R.  &  T.  M.  Co.,  a  manufac- 
turing corporation,  to  set  aside 
certain  transfers  alleged  to  have 
been  made  by  the  corporation  to 
the  defendants,  one  of  whom  was 
a  stockholder  of  said  corporation, 
in  violation  of  the  statutory  pro- 


visions (1  R.  S.  e03,  §  4)  prohibit- 
ing the  transfer  by  a  corporation 
after  it  has  "refused  the  payment 
of  its  notes  or  other  evidences  of 
debt,"  of  any  of  its  property  or 
choses  in  action  to  a  stockholder 
in  payment  of  a  debt,  these  facts 
appeared:  Defendants  were  co- 
partners. Defendant  B.  was  a 
stockholder  in  said  corporation; 
after  it  had  refused  the  payment 
of  its  evidences  of  debt,  it  trans- 
ferred to  defendants'  firm,  in  pay- 
ment of  a  debt  due  to  the  firm,  an 
indebtedness  to  it  of  another  cor- 
poration. Hddf  that  the  transfer 
was  within  the  prohibition  of  the 
statute,  and  so  was  void,  and  that 
plaintiff  was  entitled  to  recover 
the  moneys  collected  by  defend- 
ants' firm  on  the  claim  so  trans- 
ferred. Id. 

9.  The  provision  of  the  Limited 
Partnership    Act    (I    R.  8.    766. 

LI 3,  as  amended  by  chap.  476, 
ws  of  1862),  which  requires  that 
the  business  of  such  a  partnership 
shall  be  conducted  under  a  firm 
name  in  which  the  names  of  the 
general  partners  only  shall  be  in- 
serted, but  provides  that  where 
there  are  one  or  more  general  part- 
ners the  firm  name  may  consist 
of  one  or  more  with  or  without 
the  addition  of  the  words  "and 
Company  "  or  **  &  Co.,"  does  not 
authorize  the  use  of  those  words 
to  represent  the  special  partner 
where  there  is  but  one  general 
partner.    Buck  v.  Alley,  488 

10.  The  use  of  those  words,  how- 
ever, in  such  a  case  does  not  make 
the  special  partner  liable  as  gen- 
eral partner ;  that  penalty,  so  far 
as  the  firm  name  is  concerned,  is 
affixed  only  where  the  name  of 
the  special  partner  is  used  therein 
with  his  privity. 


PAYMENT. 

1.  A  payment  on  a  mortgage,  made 
after  the  death  of  the  mortgagor, 
by  his  heirs  who  have  inh^nted 
part  of  the  mortgaged  premises,  to 
protect  their  title,  does  not  arrest 
the  running  of  the  Statute  of  Lim- 
itations as  against  the  lien  of  the 
mortgage  upon  another  part  of 
said    premises  which  were   con- 
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veyed  by  the  mortgagor  in  his  life- 
time to  a  third  person  for  fall 
value,  who  assumed  no  duty  as 
regards  the  mortgage,  and  was 
under  no  obligation  to  pay  the 
mortgage  debt.  Murdoch  v.  Water- 

55 


mortgage  debt.  Murdoch  y 
man. 


2.  A  payment  to  arrest  the  running 
of  the  statute  must  be  made  by  a 
party  to  or  who  is  bound  to  pay 
the  obligation,  or  bv  one  who  is  in 
fact  or  in  law  his  authorized 
agent.  Id. 

8.  It  seems,  that  a  partial  payment 
by  a  mortgagor  upon  the  debt 
secured,  made  after  a  conveyance 
of  the  mortgaged  premises,  but 
before  the  debt  is  barred  by  the 
statute,  continues  the  lien  of  the 
mortgage.  Id, 

4.  A  mortgagor  gave  to  the  mort- 
gagee a  promissory  note,  which 
when  paid  it  was  agreed  should 
operate  as  a  payment  on  the  bond 
secured  by  the  mortgage.  The 
mortgagee  procured  the  note  to  be 
discounted  by  a  bank,  and  there- 
after assigned  the  securities.  In 
an  action  to  foreclose  the  mort- 
gage it  appeared  that  the  note  re- 
mamed  unpaid  in  the  hands  of  the 
bank.  Held,  that  the  transfer  of 
the  note  operated  as  a  payment 
pro  tanto  so  long  as  it  remained  in 
the  hands  of  a  third  party  and 
could  not  be  produced  and  de- 
livered up  by  the  mortgagee;  that 
the  bank,  however,  took  no  inter- 
est in,  or  right  to,  the  bond  and 
mortgage;  and  so,  was  not  en- 
titled to  have  the  amount  of  the 
note  paid  to  it  out  of  the  proceeds 
of  sale,  in  preference  to  the  claim 
of  the  holder  of  the  mortgage  for 
the  balance  unpaid  thereon;  but 
that,  the  mortgagor  having  as- 
sented thereto,  a  judgment  was 
proper  directing  payment  of  the 
note  out  of  any  surplus  arising  on 
the  foreclosure  sale.  Fitch  v. 
McDowell.  498 

PLEADING. 

1.  A  creditor  of  a  domestic  banking 
corporation,  seeking  to  charge  a 
stockholder  under  the  statute,  is 
bound  to  allege  and  prove  all  the 
facts  upon  which  the  liability  de- 


pends; he  must  aver  the  perform- 
ance of  conditions  precedent,  or 
set  forth  facts  which  in  law  ex- 
cuse their  performance.  HirshfM 
V.  Bopp.  84 

2.  The  complaint  in  an  action 
brought  under  the  Banking  Law 
(chap.  689,  Laws  of  1892),  by  a 
creditor  of  a  banking  corporation, 
in  his  own  behalf  ana  that  of  other 
creditors,  against  stockholders, 
neither  averred  the  recovery  of  a 
judgment  against  the  corporation 
for  the  debt  owing  to  plaintiff,  nor 
that  action  has  been  brought 
thereupon  against  it,  and  there 
were  no  proper  allegations  in  the 
complaint  setting  forth  an  excuse 
for  the  non-performance  of  that 
condition.  There  was  no  aver- 
ment as  to  the  time  when  the  debts 
owing  by  the  bank  were  con- 
tract^, or  that  they  were  payable 
within  two  years.  Held,  that  a 
demurrer  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of 
action    was    properly    sustained. 

Id, 

8.  Under  the  provision  of  the 
Mechanics'  Lien  Law  (sub.  6,  §  24, 
chap.  843,  Laws  of  18a5)  author- 
izing   the    owner    of    premises, 

'  against  which  a  lien  has  been  filed, 
to  discharge  the  lien  by  executing 
a  bond  as  specified,  "conditioned 
for  the  payment  of  any  judgment 
against  the  property,"  a  bond  so 
given  takes  the  place  of  the  prop- 
erty and  becomes  the  subject  of 
the  lien,  and  the  complaint  in  an 
action  to  enforce  the  obligations  of 
the  sureties  to  the  bond  should  be 
in  the  usual  form  of  a  complaint 
in  an  action  to  foreclose  the  lien, 
with  the  exceptions  that  it  should 
allege  the  giving  of  the  bond  and 
the  consequent  discharge  of  the 
lien,  and  instead  of  askmg  judg- 
ment for  the  sale  of  the  premises 
it  should  demand  relief  against 
the  persons  executing  the  bond  for 
the  amount  that  shall  be  deter- 
mined to  be  payable  upon  the  lien, 
Morton  v.  Tucker.  244 

4.  The  complaint  in  such  an  action 
alleged  that  plaintiffs  sold  at 
prices  agreed  upon  and  delivered 
to  the  defendant  T.,  the  owner  of 
certain  premises  described  therein. 
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materials  specified,  to  be  and 
which  were,  used  in  the  erection 
of  buildings  thereon,  and  that  no 
portion  thereof  had  been  paid;  that 
a  notice  of  lien  in  the  form  pre- 
scribed by  law  was  filed  within 
ninety  days  after  the  materials 
were  furnished;  that  T.  filed  with 
the  clerk  a  bond  duly  executed 
with  sureties  (who  were  made  de- 
fendants) and  approved  by  a  jus- 
tice of  the  Supreme  Court,  which 
bond  was  conditioned  for  the  pay- 
ment of  any  judgment  against  the 
property  as  required  by  the  stat- 
ute, ana  thereupon  the  lien  was 
discharged  by  order  of  the  court. 
On  demurrer  to  the  complaint, 
Tield,  that  it  stated  facts  sufficient 
to  constitute  a  cause  of  action.  Id, 

6.  The  complaint  in  this  action  al- 
leged the  execution  by  plaintiff  of 
a  bill  of  sale,  absolute  on  its  face, 
of  certain  embroideries  and  its  de- 
livery to  defendant  as  collateral  se- 
curity for  a  debt  owing  to  him,  the 
amount  of  which  was  to  be  de- 
termined at  the  date  of  transfer, 
but  was  not  and  has  not  been;  that 
defendant  claims  to  hold  the  goods 
as  absolute  owner,  and  asserts  a 
liability  on  plaintiff's  part  for  sums 
not  due  or  owing;  that  an  account- 
ing is  necessary  to  ascertain  the 
true  amount  of  the  debt;  that 
plaintiff  is  ready  and  willing  to 
pay  whatever  sum  may  be  ad- 
judged due  from  him  in  order  to 
redeem  the  goods,  and  had  made 
a  tender  of  a  sum  specified,  but 
that  defendant  refused  to  accept 
it,  and  has  advertised  the  goods 
for  sale  at  public  auction;  that  the 
embroideries  are  peculiar  in  their 
character,  and  their  value  can  only 
be  ascertained  by  private  sales  to 
a  narrow  range  of  customers,  and 
they  would  be  sacrificed  by  a  sale 
at  public  auction.  Judgment  was 
asked  that  the  bill  of  sale  be  de- 
clared to  be  collateral;  that  an  ac- 
counting be  had,  and  upon  pay- 
ment of  the  amount  f  ounci  due  that 
the  goods  be  restored  to  plaiutiif; 
also  for  an  injunction  restraining 
the  sale.  H^d^  that  the  complaint 
set  forth  a  good  cause  of  action; 
that  a  remedy  at  law,  t.  «.,  by  re- 
plevin to  recover  the  goods,  was 
not  adequate,  as  the  amount  due 
was  in  dispute  and  uncertain. 
Ccutoriano  v.  J[>upe,  250 


6.  Where  fraud  is  alleged  as  the  ba- 
sis of  an  action  it  must  be  proved; 
a  recovery  may  not  be  had  on 
proof  of  a  right  of  action  on  con- 
tract, or  of  some  other  character, 
although  facts  are  proved  which, 
in  a  proper  form  of  action,  would 
justify  the  recovery.  lYtie^dellY, 
Bourke,  612 

As    to  facts   necessary  to  be 

stated  in  tJie  complaint  in  an  action 
brought  by  a  creditor  in  his  awn  behalf 
and  that  ofoi/ier  creditors,  to  set  aside 
on  the  ground  of  fraud  a  conveyance 
made  by  the  debtor. 

See  Prentiss  v.  Bowden.  34^ 


POLICE. 

1.  It  is  not  requisite  to  the  validity 
of  a  legislative  enactment  of  a 
police  nature,  which  may  disturb 
the  enjoyment  of  individual  rights, 
that  provision  for  compensatioa 
for  such  disturbance  be  made, 
where  the  act  does  not  appropri- 
ate private  property,  but  simply 
regulates  its  use  and  enjoyment 
by  the  owner.  Health  Dept.  v. 
Rector,  etc.  32 

2.  The  provision  of  the  New  York 
Consolidation  Act  (§  668,  chap. 
410,  Laws  of  1882,  amended  by 
chap.  84,  Laws  1887),  declaring 
that  tenement  houses  In  the  city 
previously  erected  shall  be  fur- 
nished by  the  owners  with  water, 
*  •  when  they  shall  be  directed  so  to 
do  by  the  board  of  health,  in  suflS- 
cient  quantitv  at  one  or  more 
places  on  each  floor  occupied  or 
mtended  to  be  occupied  by  one  or 
more  families,"  is  a  proper  exer- 
cise of  the  police  power  of  the 
state,  both  as  a  guard  to  the  pub- 
lic health  and  as  a  protection 
against  fire,  and  is  constitutional. 
(Bartlett,  J.,  dissenting.)       Id. 

B.  Under  the  provisions  of  the  New 
York  C^onsolidation  Act  (i^  a07, 
chap.  410,  Laws  of  1882),  as 
amended  in  1885  (chap.  364.  Laws 
of  1885),  which  provides  that  any 
member  of  the  police  force  who 
has  performed  duty  thereon  for 
twenty  years  or  more,  "  shall,  by 
resolution  adopted  by  a  majority 
vote  of  the  full  boara,  be  relieve 
and  dismissed  from  such  force  and 
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service  and  placed  on  the  roll  of 
the  police  pension  fund,"  the  po- 
lice board  is  not  absolutely  bound 
to  pass  the  prescribed  resolution, 
where,  upon  application  of  a  mem- 
ber of  the  force  to  be  retired  and 
placed  on  the  pension  roll,  it  ap- 
pears that  he  has  served  for  twenty 
years;  a  discretion  is  vested  in  the 
board,  not  an  unlimited  and  unre- 
viewable discretion,  but  a  judicial 
one,  to  be  executed  reasonably  and 
fairly.      People  ex  rel.  v.  Martin. 

258 

4.  Where,  in  proceedings  by  man- 
damus to  compel  said  board  to 
pass  a  resolution  granting  the  ap- 
plication of  a  member  of  the  police 
force  who  had  served  the  pre- 
scribed twenty  years,  to  be  relieved 
from  the  force  and  placed  on  the 
pension  roll,  it  appeared  that  im- 
mediately after  the  application, 
and  before  it  had  been  acted  upon, 
grave  charges  of  misconduct  on 
the  part  of  the  applicant  as  a  police- 
man, were  preferred  against  him, 
hdd,  that  the  board  had  the  right, 
before  proceeding  to  act  upon  the 
application,  to  investigate  the 
charges,  and  if  found  to  l)e  true 
and  of  suoh  a  nature  as  to  author- 
ize conviction,  it  would  be  justified 
in  convicting  and  dismissing  the 
relator  from  the  force,  and  the  dis- 
missal would  be  a  conclusive  reason 
for  denying  his  application  to  be 
placed  on  the  pension  roll;  that 
while  it  was  tlie  duty  of  the  board 
to  act  with  reasonable  promptness 
upon  the  charges  preferred,  it 
must  be  assumed  that  they  would 
act  in  entire  good  faith;  and  so, 
that  the  application  for  the  man- 
damus was  properly  denied.      Id. 


PRACTICE. 

1.  A  law  changing  procedure  ap- 
plies thereafter  as  well  to  actions 
pending  when  the  statute  was 
passed  as  to  those  subsequently 
commenced,  unless  the  former  are 
specially  excepted.  Lazanis  v. 
Met.  El.  a.  Co.  581 

2.  The  duty  to  note  in  the  margin 
of  a  proposed  statement  of  facts 
presented  by  the  attorney  of  a 
party  to  an  action  tried  before 
him,  the  manner  in  which  each 


proposition  was  disposed  of  by 
him,  formerly  imposed  upon  a 
referee  by  the  Code  of  Civil  Pro- 
cedure (§  1028),  he  was  not  bound 
to  perform  until  his  decision  of 
the  action.  Id. 

\.  Where,  therefore,  after  the  sub- 
mission of  a  case  to  the  referee 
therein,  and  after  the  presentation 
of  proposed  findings,  but  before 
the  de««ion  by  the  referee,  the 
provision  of  the  Code  was  repealed 
(§  1,  chap.  688,  Laws  of  1894), 
held,  that  the  referee  was  relieved 
by  the  Repealing  Act  from  the 
performance  of  said  duty;  that 
the  right  of  a  party  to  the  action 
to  have  the  referee  pass  upon  his 
proposed  finding  was  not  saved 
from  the  operation  of  said  Repeal- 
ing Act  by  the  provision  of  the 
Statutor}*^  Consolidation  Act  of 
18»2  (§  81.  chap.  677,  Laws  of 
1892),  which  declares  that  the  re- 
peal of  a  statute  "  shall  not  affect 
or  impair  any  act  done  or  right 
accruing,  accrued  or  acquired 
*  *  *  prior  to  the  time  of  such 
repeal,"  as  no  right  had  accrued 
at  the  time  of  the  repeal.  Id, 

JSee  Appeal. 
Pleadiito. 
Trial. 


PRESUMPTIONS. 

» 

While  the  rule  that  a  person  is  pre- 
sumed to  intend' the  natural  and 
necessary  consequences  of  his  acts; 
and  so,  where  he  acts  voluntarily, 
and  the  act  necessc.rily  operates 
to  defraud  others,  that  he  in- 
tended the  fraud,  this  is  not  a 
conclusion  presumption,  but  may 
be  removcMl  by  evidence  that  the 
act  was  the  result  of  mistake  or 
inadvertence,  and  that  the  inten- 
tion was  innocent.  Hoberts  <fe  Co. 
V.  Buckley.  215 


PRINCIPAL  AND  AGENT. 

1.  A  principal  is  entitled  in  all  cases 
to  re-claim  his  property  intrusted 
to  his  agent,  or  the  avails  thereof 
if  it  has  been  converted  into 
money,  where  he  can  trace  the 
property  or  its  avails,  whether  in 


728 


INDEX. 


the  hands  of  the  agent,  his  repre- 
sentative or  a  thira  person.  Boca 
V.  Byrne.  182 

2.  Where,  therefore,  the  principal 
is  able  to  trace  a  remittance  of 
bills  of  exchange  sent  to  his  agent 
for  the  purpose  of  putting  the  lat- 
ter in  funds  to  meet  expenditures 
and  liabilities  incurrea  by  him, 
and  the  remittance  is  in  excess  of 
what  was  needed  to  discharge  the 
principal's  indebtedness  in  account 
with  the  agent,  and  where  the 
principal  is  able  to  distinguish 
with  absolute  certainty  the  moneys 
deposited  in  bank  as  such  avails, 
he  is  entitled  to  recover  the  same; 
and  this,  although  the  avails  were 
deposited  to  the  credit  of  the 
agent's  private  account.  Id. 

8.  B  ,  in  his  lifetime,  was  the  agent 
in  the  city  of  New  York  for  plain- 
tiffs, who  were  carrying  on  busi- 
ness in  Ecuador.  Haintiffs  con- 
signed merchandise  to  B.  for  sale, 
the  proceeds  being  credited  to 
their  account.  S.  purchased 
goods  for  plaintiffs,  which  were 
paid  for  out  of  the  avails  of  such 
sales,  or  by  bills  of  exchange 
drawn  on  plaintiffs;  they  also 
drew  bills  on  B.,  which  he  ac- 
cepted, paid  and  charged  to  their 
account.  The  accounts  were  set- 
tled semi-annually.  B.  kept  his 
bank  account  with  defendant,  the 
C.  E.  Bank,  to  the  credit  of  which 
his  own  moneys  as  well  as  those 
belonging  to  plaintiffs  were  de- 
posited. Prior  to  his  death  he 
himself,  and,  after  such  death, 
persons  claiming  to  act  for  his 
estate,  received  from  plaintiffs 
bills  of  excliange,  the  avails  of 
which  were  deposited  to  said  ac- 
count. B.  died  insolvent.  In  an 
action  brought  to  compel  said  bank 
to  pay  from  the  balance  standing 
to  the  credit  of  B.  in  said  bank 
account,  which  balance  it  appeared 
was  wholly  derived  from  the 
avails  of  said  bills  of  exchange,  a 
balance  due  plaintiffs  on  their  ac- 
count with  B. ,  held,  that  while  as 
between  plaintiffs  and  B.  the  rela- 
tion of  debtor  and  creditor  existed 
according  as  the  accounts  showed 
a  balance  due  to  the  one  or  the 
other,  this  did  not  affect  the  fact 
that  the  relation  was  of  a  fiduciary 
character;  that  the  avails  of  the 


bills  in  excess  of  what  was  due  B. 
belonged  to  plaintiffs,  and  they 
had  the  right  in  equity  to  follow 
them;  that  the  fact  that  such  avails 
were  deposited  to  the  credit  of 
B.'s  account  did  not  affect  the 
question  as  to  whom  they  be- 
longed; and  that  plaintiffs  were 
entitled  to  the  relief  sought.     Id. 


PRIVILEGED     COMMUNICA- 
TIONS. 

The  protection  extended  by  the  stat- 
ute (Code  of  Civ.  Pro.  §  885)  to 
communications  between  attor- 
ney and  client,  does  not  cover  com- 
munications niade  to  a  friend,  or  to 
an  attorney  in  the  presence  of  a 
friend.    People  v.  Bucfuman,       1 


PROMISE. 
See  Contract. 


QUESTIONS  OF  LAW  AND 
FACT. 

When  question   of  negligence 

one  of  fact. 
Seeaaumby  v.  City  of  Bochee- 

ter.  81 

Bogart  v.  2).,  L.  d  W.  B. 

k  Co.  288 

Letpis  V.  President,  etc.,  D. 
A  H.  C.  Co.  608 

WTien  question  of  negligence 

one  of  law. 
See  Keenan  v.  N.  F.,  L.  E.  <fc 

W.  B.  B.  Co.  190 

Thompson  v.  B.  B.  Co.        196 
Scraggs  v.  D.  <k  H.  Canal 

Co.  201 

Kennedy  v.  M.  B.  Co,  289 

Siaco  V.  L.    <fe  H.  B.  B. 

Co.  29« 

Walsh  V.  P.  B.  R  Co.         802 
Murphy  V.  Hayes.  870 

Cameron  v.  J}^.  Y.  C.  db  H. 

B.  B.  B.  Co.  400 

Hudson  V.  i?.,  W.  d  0.  B. 

B.  Co.  408 

Soderman  v.  Kemp,  427 


RAILROAD  CORPORATIONS. 

1.  A. ,  a  girl  fourteen  years  of  age, 
was  playing  with  companions  in  a 
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city  street  in  front  of  her  resi- 
dence, through  which  street  ran 
defendant's  road,  an  electric 
double-track  street  railway.  She 
started  across  the  street,  but  stop- 
ped until  a  car  running  west  on 
the  nearest  track  had  passed,  and 
then  started  to  run  across  in  the 
rear  of  the  car  without  pausing  to 
see  if  a  car  was  approaching  on 
the  other  track.  As  she  reached 
the  other  track  she  was  struck  and 
killed  by  a  car  going  east  thereon. 
In  an  action  to  recover  damages  it 
appeared  that  the  day  before  the 
accident  defendant  had  changed 
its  motor  power  from  horses  to 
electricity,  and  that  the  cars  were 
running  at  a  higher  rate  of  speed 
than  sanctioned  by  the  city  ordi- 
nances. A.  was  familar  with 
defendant's  tracks,  cars  and 
their  mode  of  operation,  Eeld 
(O'Brien,  J.,  dissenting),  that  A. 
was  chargeable  with  contributory 
negligence;  and  so,  that  the  action 
was  not  maintainable.  Thompson 
V.  Buffalo  M,  Co.  196 

2.  A  person  passing  along  a  street 
over  a  railroad  crossing,  guarded 
by  gates  which  are  raised,  is  bound 
to  be  vigilant  upon  that  part  of 
the  highway  the  same  as  upon 
any  other.  Scaggs  v.  Prest,,  etc., 
D.  <fc  H.  a  Co.  201 

8.  While  the  open  gate  is  an  affirm- 
ance of  safety  from  the  danger 
of  any  passing  train,  this  does 
not  dispense  with  the  necessity 
of  vigilance  the  same  as  is  re- 
quired of  one  traveling  on  a  high- 
way where  there  is  no  crossing. 

4.  In  an  action  to  recover  damages 
for  the  death  of  D.,  plaintiff's  in- 
testate, alleged  to  have  been 
caused  by  deiendant  s  negligence, 
these  facts  appeared  :  Defendant's 
road  crosses  a  village  street  at  a 
point  near  its  station.  The  road 
at  the  crossing  has  five  tracks. 
There  are  gates  at  the  crossing  to 
prevent  entrance  upon  the  tracks 
when  trains  are  passing.  D., 
plaintiffs  intestate,  stopped  on 
the  street,  when  the  gates  were 
down,  waiting  to  pass  when  they 
were  raised.  A  locomotive  at- 
tached to  a  train  stopping  at  the 
depot  projected  about  twelve  feet 
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upon  the  highway;  steam  was 
escaping  through  the  automatic 
or  mechanical  device  for  that  pur- 
pose, making  the  usual  noise.  A 
horse  and  wagon  was  on  the  street, 
waiting  for  the  gates  to  be  raised; 
the  driver  was  having  much  diffi- 
culty in  controlling  the  horse. 
The  gatetender  raised  the  gate 
sufficiently  to  allow  D.  to  go 
through,  and  after  she  passed  the 
locomotive  raised  the  gate  so  that 
the  horse  and  wagon  could  pass. 
D.,  after  passing  the  locomotive, 
started  to  go  diagonally  across  the 
street;  the  driver  of  the  horse, 
finding  himself  unable  to  control 
him,  hallooed  twice  to  her;  she 
paid  no  attention,  but  walked  on, 
and  when  between  the  third  and 
fourth  track  the  horse  struck  her, 
causing  her  death.  Held,  that  the 
evidence  failed  to  show  negli- 
gence on  defendant's  part;  and 
so,  that  plaintiff  was  properly 
non-suited.  Id, 

5.  Plaintiff,  a  boy  ten  ^ears  of  age, 
who  was  stealing  a  nde  on  one  of 
defendant's  street  railroad  cars, 
stood,  as  he  testified,  upon  the 
step  of*the  front  platform,  holding 
to  the  handles  upon  the  dashboard 
and  on  car.  The  conductor  came 
out  upon  the  platform,  with  one 
hand  reached  out  toward  plaintiff 
(he,  as  a  witness,  indicating  the 
manner),  and  cried  out  "  hey." 
Plaintiff,  frightened,  let  go  of  the 
handle  on  the  dashboard  and  fell 
from  the  step  in  such  a  manner  that 
the  wheels  of  the  car  passed  over 
one  of  his  legs.  In  an  action  to 
recover  damages  a  motion  for  a 
non-suit  was  denied,  and  a  verdict 
rendered  for  plaintiff.  Held,  that 
it  might  be  assumed,  in  aid  of  the 
judgment,  that  the  act  of  the  con- 
ductor was  of  such  a  nature  as  to 
justify  the  plaintiff  in  believing 
that  he  was  about  to  receive  pun- 
ishment or  bodily  harm;  and  so, 
that  this  court  could  not  interfere. 
Ansteth  v.  Buffalo  R.  Co.  210 

6.  B.,  plaintiff's  intestate,  a  fireman 
upon  one  of  defendant's  engines, 
was  killed  in  consequence  of  the 
fall  of  a  bridge  on  defendant's 
road.     In    an   action    to  recover 

%  damages  these  facts  appeared:  One 
of  the  abutments  to  the  bridge, 
which  was  built  by  another  rail- 
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road  corporation,  defendant's 
predecessor,  was  defective  in  its 
original  construction.  These  de- 
fects were  a  foundation  upon 
quicksand,  an  improper  backing  of 
cobble  and  field  stones  and  the  use 
of  poor  mortar.  None  of  these 
defects  were  visible  or  capable  of 
detection  by  ordintiry  observation. 
The  other  abutment  had  pre- 
viously developed  defects  of  such 
a  character  as  to  compel  its  being 
partially  taken  down  for  the  pur- 
pose of  repair.  The  same  defects 
were  discovered  in  that  abutment 
as  were  subsequently  found  to 
exist  in  the  other.  lleld,  that  as- 
certaining defects  of  construction 
in  one  of  the  abutments  would 
naturally  lead  a  prudent  inspector 
to  doubt  the  safety  of  the  other, 
both  being  built  by  the  same  con- 
tractor and  at  the  same  time,  and 
would  impel  him  at  least  to  make 
some  effort  to  ascertain  the  truth 
beyond  merely  looking  at  the 
structure  from  the  outside,  and 
thus  it  was  a  question  for  the  Jury 
whether  defendant's  duty  was 
fully  performed;  and  that  a  re- 
fusal of  the  trial  court  to  deter- 
mine it  as  matter  of  law,  and  a 
submission,  thereof  to  the  jury, 
was  not  error.  Bogart  v.  D.^  L.  db 
W.  It  R.  Co.  283 

7.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  K.,  plaintiff's  intestate, 
a  car  cleaner  in  defendant's  em- 
ploy, these  facts  appeared:  K.  was 
employed  in  a  yard  iu  which  trains 
were  switched'  off  to  be  cleaned, 
and  which  was  on  the  same  eleva- 
tion above  the  street  below  as  de- 
fendant's road.  The  j'ard  was  a 
new  uncompleted  structure  with 
seven  tracks.  The  plan  was  to 
have  the  spaces  between  the  tracks 
covered  with  pltink  properly  laid 
down  and  fastened.  'The  platform 
of  the  cixx  was  over  a  space  where 
the  planks  had  not  been  laid.  The 
hole  was  uncovered,  unguarded 
and  unlighted.  While  engaged  in 
the  performance  of  his  work,  K., 
in  attempting  to  go  from  the  car 
to  a  train  on  another  track,  in  the 
night  time,  stepped  back  from  the 
step  of  the  platform  of  the  car, 
fell  through  the  hole  into  the  street 
below  and  was  killed.  Defendani 
had  been  using  the  yard  in  an  in- 


complete state  for  three  or  four 
weeks,  durinff  which  time  its  car- 
pentere  had  oeen  constantly  em- 
ployed in  covering  the  spaces  be- 
tween the  tracks,  two  gangs  being- 
engaged,  working  from  opposite 
ends  of  the  yani  toward  the  center, 
and  the  place  where  K.  fell  was  in 
the  space  left  uncovered  when  the 
carpenters  quit  work  on  that  night. 
K.  had  been  working  in  the  yard 
during  the  whole  of  this  tim«  and 
was  familiar  with  the  fact  that  the 
spaces  between  the  tracks  were 
not  completely  covered.  Hdd, 
that  plaintiff  was  not  entitled  to- 
recover;  that  defendant  had  the 
right  to  use  the  structure  and  U> 
ask  its  employees  to  work  therein 
before  it  was  completely  planked 
over,  and  if  with  full  knowledge 
of  that  fact  an  emplo^^ee  conseuted 
to  do  his  work  at  that  place  he  as- 
sumed the  risk  consequent  thereon, 
and  as  the  evidence  clearly  showed 
such  knowledge  on  the  part  of  K., 
that  a  submission  of  the  question 
to  the  iury  was  error.  Kennedy 
V.  Manhattan  R.  Co.  28ft 

8.  8.,  plaintiff's  intestate,  a  brake- 
man  in  defendant's  employ,  while 
climbing  up  a  ladder  on  the  out- 
side of  one  of  the  cars  of  a  mov- 
ing freight  train,  for  the  purpose 
of  setting  a  brake,  came  into  col- 
lision with  the  stationary  arm  of 
a  mail  crane  and  was  seriously 
Injured.  The  crane  had  been 
erected  by  defendant  about  two 
months  before,  pursuant  to  direc- 
tions of  the  U.  S.  mail  authorities. 
In  an  action  to  recover  damages, 
negligence  on  the  part  of  defend- 
ant was  claimed  in  placing  the 
crane  too  near  the  tracks.  These 
facts  appeared  :  Defendant  had 
erected  two  other  mail  cranes  on 
its  road  four  years  before,  iden- 
tical in  construction  and  in  rela- 
tive location  to  the  tracks  with  the 
one  in  question,  and  these  had 
been  in  use  since  that  time.  De- 
fendant constructed  them  from 
plans  recommended  by  the  "  Rail- 
road Gazette."  The  same  kind  of 
cranes  were  used  on  some  of  the 
more  extensive  lines  of  railroad 
and  were  locjited  no  further  from 
the  tracks.  Other  railroads  used 
cranes  with  movable  arms,  which 
rose  or  fell  automatically  when 
not  kept  extended  by  the  weight  of 
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mail  bags.  Evidence  was  given, 
which  was  undisputed,  that  the 
cranes  with  stationary  arms  were 
preferable  to  those  with  movable 
arms,  as  the  former  permitted 
greater  space  between  the  end  of 
the  arm  and  the  sides  of  passing, 
cars.  There  was  no  evidence  that 
the  crane  in  question  was  placed 
nearer  the  track  than  cranes  on 
other  roads,  or  that  it  was  practi- 
cable to  place  one  at<a  greater  dis- 
tance and  have  it  answer  the  pur- 
pose. Held,  that  there  was  no 
evidence  authorizing  the  submis- 
sion to  the  jury  of  the  question  of 
negligence  in  the  location  of  the 
crane;  and  so,  that  such  submis- 
sion, was  error;  that  to  charge  de- 
fendant it  was  not  sufficient  to 
show  the  injury,  or  that  operating 
the  device  used  involved  danger 
to  the  brakeman;  that  G.  took  the 
risks  of  all  constructions  necessary 
and  reasonably  adapted  to  the 
business,  and  it  devolved  upon 
plaintiff  to  show  that  the  appli- 
ance was  improperly  constructed 
or  located.  Sisco  v.  L.  <fe  H,  R.  R. 
Co.  296 

9.  Defendant  owned  a  plot  of 
ground  in  the  city  of  T.  on  which 
were  railroad  tracks  and  a  turn- 
table, built  the  usual  manner  and 
in  good  repair,  witii  its  platform 
elevated  above  the  surface  of  the 
ground;  the  only  way  to  approach 
ft  on  a  level  was  by  means  of  the 
tracks.  A  portion  of  the  prem- 
ises were  un fenced,  and  the  pub- 
lic had  for  a  number  of  years  been 
accustomed  to  cross  the  lot  from 
one  street  to  another.  ^  The  foot 
path  thus  worn  ran  within  fifteen 
or  twenty  feet  of  the  turntable. 
Plaintiff,  a  child  five  years  and 
nine  months  old,  went  upon  said 
plot,  and,  in  company  with  other 
boys,  was  playing  upon  the  turn- 
table; in  turning  it  around,  his 
leg  was  caught  between  the  rail 
on  the  table  and  that  of  a  track 
leading  to  it,  and  he  was  injured. 
In  an  action  to  recover  damages  it 
appeared  that  while  turntables 
might  be  so  fastened  when  not  in 
use  as  that  people  could  not  turn 
them,  they  were  not  usually  so 
constructed.  Held,  that  the  facts 
did  not  authorize  an  assumption 
that  the  public  bad  been  invited 
to  come  upon  the    ground,   and 


while  there  was  an  implied  license 
permitting  the  crossing,  one  avail- 
ing himself  of  it  was  there  by  suf- 
ferance only,  and  while  defendant 
owed  to  him  a  duty  not  to  injure 
him  either  intentionally  or  by  a 
failure  to  exercise  reasonable  care, 
it  owed  to  him  no  duty  of  active 
vigilance;  that  the  facts  did  not 
show  a  failure  to  exercise  such 
reasonable  care  in  the  manage- 
ment-of  its  business  with  regard 
to  the  turntable,  or  a  violation  of 
any  duty  defendant  owed  to 
plaintiff;  that  defendant  did  not 
owe  a  duty  to  the  public  or  the 
plaintiff  to  keep  the  turntable 
fastened  when  not  in  use;  and  so, 
that  a  submission  of  the  question 
to  the  jury  was  error.  WaUh  v. 
FitcKburg  R.  R.  Co.  301 

10.  In  an  action  to  recover  damages 
for  negligence  causing  the  death 
of  plaintiffs'  intestate,  a  boy  five 
years  of  age,  it  appeared  that 
plaintiff  was  the  father  and  next 
of  kin  of  the  decedent.  The  court 
charged  in  substance  that  while 
the  father  had  no  legal  claim  to 
the  earnings  of  the  son  beyond  the 
age  of  twenty -one  years,  he  could 
compel  the  son  to  support  him  in 
his  old  age,  and  the  jury  had  the 
right  to  consider  this  fact.  De- 
fendant's counsel  thereupon  re- 
quested the  court  to  charge  that 
the  father  had  no  claim  on  the 
earnings  of  the  son  after  maturity, 
except  in  case  the  former  becomes 
poor,  unable  to  support  himself 
and  the  son  is  shown  to  have 
means.  The  court  declined  so  to 
charge.  Held,  error.  Keenan  v. 
Bklyn,  C.  R.  R.  Co.  348 

11.  After  the  rendition  of  a  judg- 
ment herein  requiring  defendant 
forthwith  to  construct  a  farm 
crossing  under  its  road  on  plain- 
tiff's lands,  defendant  leased  its 
road  to  another  railroad  for  along 
term.  By  the  lease  the  lessee  as- 
sumed all  claims  and  suits  arisins^ 
out  of,  or  in  any  way  connected 
with,  the  operation  of  the  road. 
Subsequently,  in  an  action  to  fore- 
close a  mortgage  on  the  property 
and  franchises  of  the  lessee,  a  re- 
ceiver was  appointed,  who  took 
possession  of  the  property,  includ- 
ing the  leased  road,  and  continued 
the  operation  thereof.     Plaintiffs 
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thereupon  served  a  copy  of  the 
judgment  on  the  receiver  with  a 
'demand  that  he  proceed  without 
delay  to  construct  the  crossing; 
this  he  neglected  to  do.  On  mo- 
tion to  compel  the  performance  of 
the  judgment  by  the  receiver, 
hMy  it  was  no  defense  to  the  ap- 
plication that  the  receiver  had  no 
means  with  which  to  comply  with 
the  requirements  of  the  judgment; 
that  plaintiffs  were  entitled  to 
have  it  executed,  and  if  the  bond- 
holders were  unwilling  to  furnish 
the  means,  possession  of  that  part 
of  the  road  passing  over  plaintiffs' 
land  should  be  surrendered;  and 
so,  that  an  order  was  proper  di- 
recting a  compliance  with  the 
judgment  or  a  surrender  of  the 
premises.  Peckham  v.  Dutchess 
Co.  R.  R,  Co.  385 

12.  Where  a  railroad  employee  is  in- 
jured through  the  negligent  omis- 
sion of  duty  on  the  part  of  a  oo- 
servant,  although  it  appears  that 
similar  omissions  by  the  latter  had 
been  habitual  for  some  time  prior 
to  the  injury,  unless  the  master 
has  actual  notice  of  the  omission, 
or  unless  the  negligence  is  of  such 
a  character  as  to  leave  traces  or 
evidences  of  it  in  the  work  itself 
which  could  be  seen  or  discovered 
by  reasonable  examination,  or  un- 
less the  delinquencies  were  fre- 
quently displayed  under  the 
observation  of  some  officer  or  fore- 
man who  represented  the  corpora- 
tion and  had  power  to  discharge 
the  negligent  employee,  the  law 
will  not  imply  notice  to  the  com- 
pany so  as  to  charge  it  with  the 
negligence  under  all  circumstances 
simply  from  the  lapse  of  a  certain 
time  since  the  co-employee  began 
so  to  neglect  his  duties.  Cameron 
V.  N,   Y.   C.  d  K  R.  R  R.  Co. 
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13.  C,  plaintiff's  intestate,  a  brake- 
man  in  defendant's  employ,  was 
working  behind  the  cars  of  a 
freight  train  standing  on  a  side 
tracK.  N.,  a  fellow -brakeman, 
working  on  the  same  train,  had 
opened  the  switch  and  left  it  un- 
guarded, and  in  consequence  a 
pa.ssinff  train  ran  over  the  switch 
upon  the  side  track  and  came  Into 
collision  with  the  freight  cars, 
causing  C.'s  death.     In  an  action 


to  recover  damages  no  negligenoe 
on  the  part  of  defendant  in  em- 
ploying N.  was  claimed;  he  had 
been  in  its  employ  about  a  year. 
Defendant  had  promulgated  rules 
for  the  guidance  of  its  servants, 
.  which  provided  that  *' whoever 
opens  a  switch  shall  remain  at  it 
until  it  is  closed  or  until  he  is  re- 
lieved by  some  competent  em- 
ployee;" also,  that  every  employee 
whose  duties  are  prescribed  by  the 
rules  must  have  a  copy  of  them  on 
hand  and  be  conversant  with  every 
rule,  and  must  report  any  infringe- 
ment of  them  to  the  head  of  his 
department.  N.  was  familiar 
with  and  had  a  copy  of  the  rules; 
he,  as  a  witness  for  plaintiff,. testi- 
fied that  for  about  four  months 
prior  .to  the  accident  he  had  been 
accustomed  to  habitually  violate 
said  rule  in  regard  to  switches. 
It  was  not  claimed  that  any  officer 
of  or  person  representing  defend- 
ant had  actual  knowledge  of  these 
violations,  and  the  officers  having 
charge  and  power  to  employ  and 
discharge  help  certified  tnat  they 
never  heard  of  them  and  from  in- 
spection, observation  and  report 
thev  supposed  N.  was  competent 
ana  faithful.  Jldd,  the  evidence 
did  not  justify  a  finding  that  de- 
fendant was  chargeable  with  neg- 
ligence in  failing  to  discover  K.  s 
vK)lation  of  said  rule  and  in  omit- 
ting to  discharge  him;  lihat,  under 
the  circumstances,  negligence 
could  not  be  imputed  to  it  simply 
because  for  four  months  it  had 
failed  to  detect  N.'s  delinquencies; 
that  it  was  more  reasonable  to 
suppose  that  C.  had  knowledge  of 
them  and  he,  having  failed  to  re- 
port them,  might  be  regarded  as 
having  volxuitarily  assumed  the 
risks  incident  thereto.  Id. 

14.  In  an  action  to  recover  damages 
for  alleged  neKligence  causing  the 
death  of  H.,  plaintiflTs  intestate,  it 
appeared  that  he  was  a  fireman  on 
one  of  defendant's  engines.  When 
the  train  was  stopping  at  a  station 
to  take  water  for  the  engine,  the 
engineer  left  it  in  the  chaise  of 
H.  and  went  into  the  depot; 
shortly  thereafter  the  crown  sheet 
of  the  engine  collapsed  and  the 
escaping  steam  infiicted  injuries 
upon  H.  causing  his  death.  An 
examination  of  the  engine  showed 
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that  the  crown  sheet  had  been 
scorched,  and  this  caused  the  col- 
lapse. Plaintiff  claimed  that  the 
scorching  took  place  at  some  pre- 
vious time,  and  that  defendant 
was  negligent  in  sending  the 
engine  out  in  an  imperfect  condi- 
tion. The  engineer  testified  in 
substance  that  on  arrival  at  the 
station  there  was  about  six  inches 
of  water  over  the  crown  sheet. 
This  was  determined  by  trying 
the  gauge  cock.  Experts,  how- 
ever, testified  that  ihe  sheet  could 
not  scorch  or  become  red  hot 
while  covered  with  water,  and 
that,  in  their  opinion,  from  its 
appearance  after  the  accident, 
which  was  described  and  as  to 
which  there  was  no  question,  it 
must  have  been  red  hot  at  the 
time  it  collapsed,  and  there  was 
no  evidence  that  the  scorching 
was  done  at  any  other  time.  Heldy 
the  evidence  did  not  Justify  a 
finding  that  the  scorching  took 
place  at  a  time  prior  to  the  starts 
mg  out  of  the  engine,  and  so  did 
not  justify  a  verdict  for  plaintiff. 
Hudson  V.  B.,  W.  d  0.  it,  R.  Co. 
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15.  A  notary  public  who,  before  the 
new  Constitution  went  into  effect, 
had  rightfully  received  a  free  pass 
over  a  railroad,  is,  by  said  provis- 
ion, prohibited  from  thereafter 
using  it  while  he  continues  to  hold 
the  office.   People  y.EatliboTie.   434 

16.  The  fact  that  a  railroad  passen- 
ger has  taken  passage  on  a  train 
which  does  not  stop  at  the  station 
where  he  desires  to  get  off  does 
not  affect  the  measure  of  duty  of 
the  railroad  com  pan  v  or  the  degree 
of  protection  to  which  he  is  en- 
titled against  the  negligent  acts  of 
its  servants;  while  on  the  train  the 
com  pan  V  owes  to  him  the  same 
duty  of  protection  against  negli- 
gence as  to  the  other  passengers. 
Leioia  v.  Prest,  etc.,  A  <fc  S.  C. 
Co.  508 

17.  In  an  action  to  recover  damages 
for  the  death  of  plaintiff's  intestate, 
plaintiff's  evidence  tended  to  show 
these  fact^:  L.  was  a  passenger  on 
one  of  defendant's  trains  and  de- 
sired to  get  off  at  a  station  at 
which  the  train  did  not  stop;  he 
was  advised  by  the  conductor  that 


no  stop  was  to  be  made  there. 
Before  reaching  the  station  the 
train  slowed  up  and  came  almost 
to  a  stop  near  a  bridge  to  enable  a 
freight  train,  approaching  on  an- 
other track,  to  pass  it,  as  the  tracks 
were  too  close  together  on  the 
bridge  to  allow  two  trains  to  pass. 
The  conductor  told  L.  in  sub- 
stance that  he  would  have  to  get 
off  there,  and,  as  the  train  would 
be  moving  faster  soon,  he  would 
have  to  get  off  quick.  L.  went  to 
the  rear  of  the  car;  to  one  stand- 
ing there  the  freight  train  was  not 
visible.  As  L.  stopped  down  from 
the  car  it  gave  a  jerk,  causing  him 
to  lose  his  balance;  he  fell  upon 
the  other  track  and  was  killed  by 
the  freight  train,  the  engine  on 
which  reached  the  spot  just  as  he 
fell.  Held  (Finch,  Gray  and 
Haigut,  J  J.,  dissenting),  that  the 
evidence  was  sufficient  to  require 
the  submission  to  the  jury  of  the 
q^uestion  as  to  defendant's  negli- 
gence, and  as  to  contributory  neg- 
gence  on  the  part  of  L. ;  and  so, 
that  a  non-suit  was  error;  that  the 
evidence  justified  a  finding  that 
L.  was  induced  to  leave  the  train 
in  face  of  danger,  t.  «.,  the  ap- 
proaching freight  train,  which 
caused  his  death,  of  which  he  was 
not  aware,  but  which  must  have 
been  known  to  the  conductor,  and 
of  which  he  should  have  advised 
L.  Id. 

RAPE. 

In  an  action  to  recover  damages  for 
an  assault  which,  as  set  forth  in 
the  complaint,  was  committed  in 
such  manner  and  under  such  cir- 
cumstances as  to  constitute  the 
crime  of  rape,  these  facts  ap- 
peared: In  April,  1886,  defendant 
took  the  plaintiff,  who  was  then  an 
orphan  fourteen  years  of  age,  to 
his  home  under  an  arrangement 
with  her  and  her  relatives,  with 
whom  she  was  then  living,  that  he 
would  board,  clothe  and  educate 
her;  she  to  become  a  member  of 
his  family,  to  perform  such  duties 
and  receive  such  care  and  atten- 
tion as  a  girl  of  her  age  would  be 
entitled  to  receive  from  parents  in 
the  same  condition  of  life.  About 
a  year  thereafter,  as  plaintiff  testi- 
fied, defendant  committed  an  as- 
sault upon  her  in  a  bam,  where 
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they  were  alone  together,  and  had 
connection  with  her  without  her 
consent;  that  she  begged  him  to 
let  her  go,  asked  him  to  desist,  and 
resisted  him  to  the  best  of  her 
ability;  that  after  the  outrage  he 
told  her  to  stop  crying,  go  to  the 
hoiisc  and  keep  still  about  it,  and 
if  she  told  any  one  it  would  be  the 
worse  for  her;  that  on  several  sub- 
sequent occasions  within  a  year 
thereafter  he  committed  substan- 
tially similar  assaults,  he  at  each 
time  commanding  her  never  to  tell 
and  threatening  her  if  she  did,  but 
did  not  threaten  to  do  her  any  bod- 
ily harm.  She  made  no  outcry  on 
any  occason,  and  it  appeared  that 
an  outxjry,  if  made,  would  have 
been  heartl  by  some  one.  Plaintiff 
was  a  slight,  nervous  girl;  defend- 
ant a  strong,  powerful  man;  and 
the  evidence  justified  a  finding 
that  he  exercised  a  great  influence 
and  control  over  her  will.  In  con- 
sequence of  .the  assaults  she  be- 
came ill,  having  nervous  spasms, 
etc.  The  action  was  commenced 
about  three  years  after  the  last  as- 
sault, and  not  until  about  the  time 
of  its  commencement  did  plaintiff 
disclose  the  facts  alleged.  Held 
(Peckham  and  Bautlett,  JJ., 
dissenting),  that  while,  in  order  to 
maintain  the  action,  it  was  neces- 
sary to  satisfy  the  jury  that  if  de- 
fendant had  the  criminal  connec- 
tion with  plaintiff  it  was  accom- 
panied with  intent  on  his  part  to 
effect  that  purpose  in  defiance  of 
all  resistance  and  without  her  con- 
sent and  against  her  will,  and  that 
she  resisted  to  the  best  of  her 
ability,  under  all  the  circumstan- 
ces, the  evidence  was  sufllcient 
to  authorize  the  submission  of 
these  questions  to  the  jury;  and  so, 
that  with  its  determination  this 
court  could  not  interfere.  Dean 
V.  Bnplee.  819 


RECEIVER. 

1.  Where  a  temporary  receiver,  ap- 
pointed in  an  action  to  sequestrate 
the  property  of  a  corporation,  has 
duly  executed  and  filed  the  requi- 
site bond,  and  thereafter,  under 
the  judgment  in  the  action,  is  con- 
tinued as  permanent  receiver, 
while  a  further  bond  may  be  ex- 
acted in  the  discretion  of  the  court, 


he  is  under  no  obligation  to  fur- 
nish it  until  required  to  do  so,  and 
his  failure  to  da  so  does  not  affect 
his  power  to  act  as  permanent  re- 
ceiver.   Jones  V.  Blun,  888 

2.  After  the  rendition  of  a  judg- 
ment herein  requiring  defendant 
forthwith  to  construct  a  farm 
crossing  under  its  road  on  plain - 
tiff*s  lands,  defendant  leased  its 
road  to  another  railroad  company 
for  a  long  term.  Bv  the  lease  the 
lessee  assumed  all  claims  and  suits 
arising  out  of,  or  in  any  way  con- 
nected with,  the  operation  of  the 
road.  Subsequently,  in  an  action 
to  foreclose  a  mortgage  on  the 
property  and  franchises  of  the 
lessee,  a  receiver  was  appointed, 
who  took  possession  of  the  prop- 
erty, including  the  leased  road, 
ana  continued  the  operation 
thereof.  Plaintiffs  thereupon 
served  a  copy  of  the  judgment  on 
the  receiver  with  a  demand  that  he 
proceed  without  delay  to  con- 
struct the  crossing;  this  he  neg- 
lected to  do.  On  motion  to  com- 
pel the  performance  of  the  judg- 
ment by  the  receiver,  held,  it  was 
no  defense  to  the  application  that 
the  receiver  had  no  means  with 
which  to  comply  with  the  require- 
ments of  the  judgment;  that  plain- 
tiffs were  entitled  to  have  it  exe- 
cuted, and  if  the  bondholders 
were  unwillin|2;  to  furnish  the 
means,  possession  of  that  part  of 
the  road  passing  over  plaintiffs' 
land  should  be  surrendered;  and 
so,  that  an  order  was  proper  di- 
recting a  compliance  with  the 
judgment  or  a  surrender  of  the 
premises.  Peekham  v.  I>utches$ 
Co.  R.  B,  Co,  885 


REFERENCE. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S.  88,  |  86), 
providing  for  the  reference  of  dis- 
puted claims  against  the  estate  of 
a  deceased  person,  a  claim  could 
only  be  the  subject  of  an  agree- 
ment with  an  executor  for  a  refer- 
ence which  existed  as  such  against 
the  deceased,  and  was  one  for 
which  his  estate  had  become 
answerable,  and  the  executor 
could  not,  by  offering  to  refer  a 
claim     presented,     waive     these 
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essential  prerequisites  of  the  stat- 
ute.    In  re  Van  Slooten  v.  Dodge. 

327 

2.  A  claim  against  the  estate  of  D., 
deceased,  was  presented  to  the 
executors  under  said  statutory 
provisions,  for  a  diamond  ring, 
^vhich  the  claimant  alleged  the 
testator  had  given  to  her,  and 
which,  at  the  request  of  the  exec- 
utor, she  had  handed  to  him  for 
inspection,  but  he  refused  to  re- 
turn it,  claiming  that  it  belonged 
to  the  estate.  The  claim  was  dis- 
puted by  the  executor,  and,  upon 
his  offer  to  refer,  a  reference  was 
consented  to  and  ordered,  and, 
upon  evidence  sustaining  tlie 
claimant's  averments,  the  referee 

^  reported  in  favor  of  the  claimant, 
the  report  was  confirmed  and 
judgment  entered.  Held,  error; 
that,  as  no  claim  against  the  de- 
ceased was  established,  no  recov- 
ery could  be  had.  Id. 

8.  The  duty  to  note  in  the  margin 
of  a  proposed  statement  of  facts 
presented  by  the  attorney  of  a 
party  to  an  action  tried  before 
him,  the  manner  in  which  each 
proposition  was  disposed  of  by 
him,  formerly  imposed  upon  a 
referee  by  the  Code  of  Civil  Pro- 
cedure (§  1023),  he  was  not  bound 
to  perform  until  his  decision  of 
the  action.  Lazarus  v.  Met.  El. 
R.  Co.  581 

4.  Where,  therefore,  after  the  sub- 
mission of  a  -case  to  the  referee 
therein,  and  after  the  presentation 
of  proposed  findings,  but  before 
the  decision  by  the  referee,  the 
provision  of  the  Code  was  repealed 
(§1,  chap.  688,  Laws  of  1894), 
held,  that  the  referee  was  relieved 
by  the  Repealing  Act  from  the 
performance  of  said  duty;  that 
the  right  of  a  party  to  the  action 
to  have  the  referee  pass  upon  his 
proposed  finding  was  not  saved 
from  the  operation  of  said  Re- 
pealing Act  by  the  provision  of 
the  Statutory  Consolidation  Act 
of  1892  (§  31,  chap.  667.  Laws  of 
1892),  which  declares  that  the  re- 
peal of  a  statute  "shall  not  affect 
or  impair  any  act  done  or  right 
accruing,  accrued  or  acquired 
*  *  *  prior  to  the  time  of  such 
repeal,"  as  no  right  had  accrued 
at  the  time  of  the  repeal.  Id. 


RELEASE. 

1.  In  an  acion  against  the  executors 
of  A.  to  recover  a  balance  unpaid 
upon  a  note  executed  by  the  firm 
of  W.  &  Co.,  of  which  firm  plain- 
tiff claimed  that  A.  was  a  dormant 
partner,  the  complaint  alleged 
that  a  judgment  by  confession 
was  entered  against  the  co- part- 
ners other  than  A. ;  that,  pursuant 
to  a  compromise  agreement,  plain- 
tiff executed  a  release  to  the  mem- 
bers of  the  firm  who  confessed  the 

Judgment,  other  than  W.  The  re- 
ease  recited  that  said  firm  was  in- 
debted to  plaintiff  "by  virtue  of  a 
judgment;"  that  he  had  agreed 
with  the  members  of  the  firm, 
other  than  W. ,  to  compromise  his 
"claim  on  them  individually  in 
respect  of  the  said  indebtedness." 
The  release  then,  by  its  terms,  re- 
leased and  discharged  the  mem- 
bers of  the  late  firm  other  than  W. 
from  all  individual  liability  in  re- 
spect of  the  said  indebtedness,  and 
further  stated  that  it  should  ope- 
rate to  release  and  discharge  ' '  all 
and  every  person  or  persons  other 
than  "  W .  of  and  from  all  liability 
••  growing  out  of  the  indebtedness 
aforesaid.  Held,  that  the  release 
not  only  covered  and  operattKl 
upon  the  judgment,  but  fdso  the 
note,  and  released  all  persons 
other  than  W.;  and  so  that,  as- 
suming A.  to  have  been  a  dormant 
partner,  his  liability  was  covered 
and  he  was  discharged.  Harheek 
v.  Pupin.  70 

2.  At  the  time  of  the  confession  of 
judgment  the  attorney  for  the 
members  of  the  firm  who  joined 
in  the  confession  gave  the  names 
of  the  members  without  mention- 
ing that  of  A.,  who  had  no  au- 
thority to  represent;  at  the  time 
of  the  execution  of  the  release, 
which  was  drawn  by  said  attor- 
ney, he  was  authorized  to  act  for 
A.  Held,  that  defendants  were 
not  estopped  from  claiming  that 
the  intended  and  legal  effect 
should  be  given  to  the  release; 
that  all  that  could  be  claimed  was 
a  representation  that  A.  was  not  a 
member  of  the  firm,  and  an  estop- 
pel would  simply  prevent  a  denial 
of  that  assertion.  Id. 

8.  Also  held,  that  plaintiff,  while  re- 
taining what  he  had  received  un- 
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der  the  compromise  agreement, 
could  not  seek  to  so  reiorm  it  as 
to  annul  it  as  a  contract  operative 
between  him  and  A.  Id. 

4.  Also  held,  that  the  principle  that 
where  one  deals  with  a  known 
member  of  a  firm  so  as  to  dis- 
charge him,  the  release  does  not 
operate  to  set  free  an  unknown 
and  dormant  partner,  did  not  ap- 
ply where,  as  here,  there  is  an  ex- 
press covenant  to  release  the  dor- 
mant partner.  Id. 

5.  In  an  action  upon  an  alleged  oral 
promise  made  by  McK.,  defend- 
ant's testator,  to  indemnify  plain- 
tiff if  he  would  indorse  a  note  for 
K.,  which  plaintiff  thereupon  did, 
to  prove  the  promise,  plaintiff 
called  K,  as  a  witness,  and,  in  or- 
der to  make  him  competent,  exe- 
cuted to  him  a  release  from  all 
liability  because  of  said  indorse- 
ment, ffdd,  that  bv  the  release 
McK.  was  discharged  from  all  lia- 
bility to  plaintiff,  as  on  restoring 
to  tlxe  latter  the  sum  paid  by  him 
in  discharge  of  his  liability  as 
indorser,  McK.  would  have  been 
entitled  to  the  right  which  plain- 
tiff had  against  K.,  and  this  was 
cut  off  by  the  release.  Jams  v. 
Bacon.  446 

REMAINDERS. 

H.  by  his  will  gave  to  his  wife  the 
use  of  his  dwelling  house  until  his 
farm  should  be  sold.  It  directed  a 
sale  of  the  farm  as  soon  after  his 
decease  as  it  could  be  done  with- 
out undue  sacrifice,  and  a  reserva- 
tion out  of  the  proceeds  of  the 
sale  of  $4,000  for  the  use  of  his 
wife  during  life,  the  same  after 
her  decease  to  be  divided  among 
his  three  children.  The  testator 
then  gave  to  his  children,  within 
one  year  after  the  aforesaid  sale 
of  real  estate  and  the  reservation 
for  the  use  of  the  wife,  the  whole 
of  the  balance  of  his  property. 
Debts  owing  by  the  children  were 
referred  to  as  a  part  of  their  inher- 
itance. One  of  the  children  died 
during  the  lifetime  of  the  widow. 
In  an  action  for  the  construction 
of  the  will,  held,  that  the  intent  of 
the  testator  was  to  give  to  the 
children  all  of  his  estate  except 
that  given  to  the  wife,  and  so  it 


covered  the  trust  fund  as  a  re- 
mainder ;  that  at  his  death  the 
title  vested  in  the  three  children, 
and  the  share  of  the  one  who 
died  passed  upon  her  death  to  her 
representatives.    In  re  T&ung.  585 


REMEDIES. 

1.  The  remedy  to  enforce  the  obli- 
gations of  the  sureties  to  a  bond, 
given  under  the  Mechanics'  Lien 
Law  (sub.  6,  §  24,  chap.  542,  Laws 
of  1885),  is  not  by  an  action  of  law 
upon  the  bond,  but  by  an  action 
in  equity  in  which  all  persons  in- 
terested, including  the  sureties  on 
the  bond,  are  made  parties,  and  it 
is  not  a  condition  precedent  to  the 
bringing  of  the  action  that  the 
lienor  shall  exhaust  his  remedy 
against  the  landowner  by  recover- 
ing a  judgment  of  foreclosure  in 
form  against  the  property  de- 
scribed in  the  notice  of  lien.  Mtn'- 
ion  V.  Tucker.  244 

2.  The  complaint  in  such  an  action 
should  be  in  the  usual  form  of  a 
complaint  in  an  action  to  foreclose 
the  lien,  with  the  exceptions  that 
it  should  allege  the  giving  of  the 
bond  and  the  consequent  discharge 
of  the  lien,  and  instead  of  asking 
Judgment  for  the  sale  of  the  prem- 
ises it  should  demand  relief  against 
the  persons  executing  the  bond  for 
the  amount  that  shall  be  deter- 
mined to  be  payable  upon  the  lien. 

Id. 

3.  One  who  has  been  induced  to  part 
with  his  property  by  the  fraud  of 
another,  under  guise  of  a  contract, 
may,  upon  discovery  of  the  fraud, 
rescind  the  contract  and  reclaim 
the  property  unless  it  has  come 
into  the  possession  of  a  bona  fide 
holder.     QranX  v.  WaUh.  502 

4.  Where  a  sale  of  personal  property 
was  induced  by  fraud  on  the  part 
of  the  vendee,  and  the  property 
has  again  been  sold  by  the  latter, 
and  the  proceeds  of  such  sale,  in 
the  form  of  notes*  or  credits,  are 
identified  specifically  and  beyond 
question  in  the  hands  of  the  latter, 
or  in  the  possession  of  his  volun- 
tary assignee,  a  court  of  equity  has 
power,  in  the  absence  of  any  ade- 
quate legal  remedy,  to  reach  such 
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proceeds  and  apply  them  for  the 
benefit  of,  and  to  so  far  indemnify, 
the  defrauded  vendor.  Am,  S.  li. 
Co.  V.  Fancfier.  552 

.  In  respect  to  such  a  remedy  an 
assignee,  for  the  benefit  of  cred- 
itors of  the  fraudulent  vendee, 
stands  in  no  other  or  better  posi- 
tion than  his  assignor.  Id. 


SALES. 

1.  Plaintiffs,  whose  testator  had 
carried  on  a  manufacturing  busi- 
ness, executed  a  bill  of  sale  to 
defendants  of  *'the  entire  manu- 
factured stock  *  *  *  on  hand 
at  foundry  and  store  rooms  "  at 
prices  specified.  Portions  of  the 
property  covered  by  the  bill  of 
sale  were  delivered  to  and  taken 
possession  of  by  defendants. 
Another  portion  w^as  omitted  from 
the  inventory  taken  immediately 
after  the  execution  of  the  bill  of 
sale  and  was  delivered  to  other 
parties  under  a  claim  made  by 
plaintiffs  that,  at  the  time  of  such 
execution,  the  articles  so  omitted 
had  been  sold  to  those  parties.  In 
an  action  to  recover  the  contract 
prices  for  the  goods  delivered,  de- 
fendants alleged  a  breach  of  the 
contract  of  sale  in  the  failure  to 
deliver  the  articles  omitted  from 
the  inventory,  and  that  this  was  a 
condition  precedent  to  a  right 
of  action.  Plaintiffs  thereupon 
amended  their  complaint  setting 
up  a  waiver  of  the  condition  that 
all  the  goods  were  to  be  delivered. 
On  the  trial,  plaintiffs  were  per- 
mitted to  prove,  under  objection 
and  exception,  that  during  the 
negotiation  which  resulted  m  the 
sale  it  was  spoken  of  and  under- 
stood between  the  parties  that 
plaintiffs  had  sold  or  agreed  to  sell 
a  portion  of  the  goods  included  in 
the  bill  of  sale,  and  that  these 
sales  were  assented  to  and  acqui- 
esced in  by  defendants;  that  just 
prior  to  the  execution  of  said  bill, 
certain  of  the  goods  were  piled  up 
and  marked  as  sold  to  other  par- 
ties; that  subsequent  to  the  deliv- 
ery of  the  bill,  defendants  assisted 
in  making  delivery  of  some  of  the 
goods  to  the  vendees  thereof,  and 
that  thev  acquiesced  in  such  sales. 
Plaintiflfs  also  gave  evidence  to  the 

SiCKELS — ^VOL.  C.  93 


effect  that  the  delivery  of  the 
goods  mentioned  in  the  mventory 
was  received  by  defendants  as  a 
fulfillment  of  the  requirements  of 
the  bill,  and  that  they  acquiesced 
in  the  partial  delivery,  only  claim- 
ing damages  for  the  omission  to 
deliver  all  the  goods.  Held,  that 
the  evidence  was  properly  re- 
ceived, and  justified  a  finding  of  a 
waiver  of  full  performance  of  the 
contract;  and  that  plaintiffs  were 
entitled  to  recover  the  contnict 
prices  for  the  goods  delivered,  de- 
ducting defendants'  damages  re- 
sulting from  a  failure  to  deliver  the 
balance.     Brady  v.  Camdy.      171 

2.  Where  a  sale  of  personal  property 
was  induced  by  fraud  on  the  part 
of  the  vendee,  and  the  property 
has  again  been  sold  by  the  latter, 
and  the  proceeds  of  such  sale,  in 
the  form  of  notes  or  credits,  are 
identified  specifically  and  beyond 
question  in  the  hands  of  the  latter, 
or  in  the  possession  of  his  volun- 
tary assignee,  a  court  of  equity 
has  power,  in  the  absence  of  any 
adequate  legal  remedy,  to  reach 
such  proceeds  and  apply  them  for 
the  benefit  of,  and  to  so  far  in- 
demnify, the  defrauded  vendor. 
Am.  S.  R.  Co.  V.  Fancher.        552 

3.  In  respect  to  such  a  remedy  an 
assignee,  for  the  benefit  of  credit- 
ors of  the  fraudulent  vendee, 
stands  in  no  other  or  better  posi- 
tion than  his  assignor.  Id, 

4.  Where,  therefore,  in  an  equitable 
action  brought  by  a  vendor  of 
goods  sold  on  creait  to  reach  the 
proceeds  of  such  sales  of  the  gooda 
it  appeared  that  the  sale  was  in- 
duced by  fraudulent  representa- 
tions on  the  part  of  the  vendees, 
who  were  at  the  time  hopelessly 
insolvent;  that  the  latter  sold  to 
various  customers,  in  the  ordinary 
course  of  business,  portions  of  the 
goods  on  credit,  and  thereafter 
made  an  assignment  to  defendant 
for  the  benefit  of  creditors,  when 
the  vendor,  for  the  first  time,  dis- 
covered the  fraud;  that  the  claims 
against  the  sub-vendees  were 
among  the  assets  that  passed  by 
the  assignment,  and  that  tl^ese 
claims  were  collected  by  the  as- 
signee after  the  assignment  and 
aner  notice  from  the  plaintiff  of 
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rescission  of  the  original  sale  for 
the  fraud,  hM,  that  the  action  was 
maintainahle,  and  that  a  judgment 
against  the  assignee,  directing  an 
accounting  and  payment  hy  nim 
of  the  proceeds  of  such  collections, 
was  proper.  Id. 

See  Tax  Sales. 

Vendor  and  Purchaser. 


SCHENECTADY  (CITY  OF). 

Plaintiff's  common  council  passed 
certain  resolutions  declaring  that 
obstructions  and  deposits  existed 
in  M.  creek,  a  non -navigable 
stream,  not  a  public  highway,  run- 
ning through  the  lands  of  F.,  de- 
fendants' testator,  within  the  city 
limits,  which  obstructions  caused 
stagnant  water  to  accumulate  det- 
rimental to  health,  etc.,  and  re- 
quiring the  same  to  be  removed  at 
the  expense  of  the  owners  or  oc- 
cupants. The  resolutions  con- 
tained a  description  of  the-width 
and  depth  of  the  creek,  which  was 
declared  to  be  its  natural  and  nor- 
mal channel  and  grade,  and  all 
matter  lying  in  the  creek  above 
such  ^rade  and  cliannel  to  be  ob- 
structions and  deposits.  After  the 
adoption  of  the  resolution  F. 
cleaned  out  the  portion  of  the 
creek  flowing  through  his  lands  to 
its  natural  and  normal  bed  and 
banks.  Thereafter  plaintiff's  su- 
perintendent of  streets  entered, 
cut  down  the  banks  and  trees 
growing  thereon,  and  widened  the 
natural  channel.  Held,  that  an 
action  was  not  maintainable  to  re- 
cover the  expenses  so  incurred; 
that  the  work  done  by  F.  was  all 

.  that  the  common  council  had 
power  to  require.  City  of  Sche- 
nectady V.  Fwrman.  482 


SPECIFIC  PERFORMANCE. 

1.  In  an  action  brought  to  compel 
specific  performance  of  a  contract 
for  the  purchase  of  certain  real 
estate  by  defendant,  situate  in  the 
city  of  Brooklyn,  these  facts  ap- 
peared: The  premises  formerly 
belonged  to  a  savings  bank.  In  an 
action  brought  by  the  attorney- 
general  in  the  name  of  the  People 


to  sequestrate  the  property  of  the 
bank,  an  order  was  made  without 
notice  to  the  a ttornev -general  or 
the  depositors,  directing  the  sale 
of  the  real  estate  at  public  auction, 
and  providing  that  anv  of  the 
trustees  of  the  bank  might  become 
purchasers  at  the  sale.  Plaintiffs, 
who  were  such  trustees,  became 
the  purchasers,  received  the  usual 
deed  and  went  into  possession. 
After  the  contract  with  defendant 
was  executed,  an  order  was  made 
in  said  action,  on  motion  to  the 
bank  and  the  attorney-general, 
confirming  the  sale.  Thereafter  a 
depositor  applied  for  leave  to  in- 
tervene in  the  action,  and  to  have 
the  sale  set  aside  on  the  ground 
that  the  order  directing  the  sale 
and  permitting  the  trustees  to  pur- 
chase was  invalid.  The  applica- 
tion was  heard  on  the  merits  "as 
fully  to  all  intents  and  purposes 
as  though  the  order  of  confirmation 
*  *  *  had  not  been  made,"  and 
the  court  decided  that  the  pro- 
ceedings and  sale  were  valid  and 
binding  on  all  the  parties  inter- 
ested, which  order  was  affirmed 
on  appeal  (188  N.  Y.  658).  Held, 
that  the  decision  settled  the  va- 
lidity of  the  title,  upon  the  points 
involved,  as  to  all  the  world;  also 
that  the  bank  was  not  a  necessary 
party  to  that  proceeding.  Webster 
V.  K,  a  T.  Go.  275 

2.  By  the  contract  the  plaintiffs 
agreed  to  convey  "free  from  all 
incumbrances;"  at  the  time  of  ita 
execution  there  were  mortgages  on 
the  premises  then  due  and  unsatis- 
fied, and  which  still  remain  liens 
thereon.  The  deed  tendered  con- 
tained full  covenants  on  the  part 
of  the  vendors,  without  mention 
of  the  mortgages;  there  was  evi- 
dence, however,  justifying  a  find- 
ing that  the  mortgages  were  kept 
alive  at  the  instance  of  defendant, 
and  that  it  waived  a  literal  per- 
formance of  the  contract  in  re- 
spect to  incumbrances.  The  judg- 
ment below  permits  defendant  to 
deduct  from  the  purchase  money 
the  amount  of  the  mortgages,  and 
to  accept  the  conveyance,  and  en- 
joins it  from  asserting  that  the 
existence  of  the  mortgages  consti- 
tutes a  breach  of  said  covenant. 
Held,  that  the  judgment  was 
proper.  Id, 
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8.  Defendant  ob]  ected  that  the  build- 
ing upon  the  premises  encroaches 
upon  the  street  line.  It  appeared 
t&t  the  granite  foundation  of  the 
water  table  of  the  building  extends 
five  inclies  and  the  door  posts  one 
foot  three  inches  outsiae  of  the 
building  line,  which  is  the  street 
line.  It  did  not  appear  that  the 
city  authorities  consented  to  this 
encroachment;  but  so  far  as  ap- 
peared they  had  not  objected 
thereto.  The  building  had  been 
erected  more  than  twenty  years, 
and  by  the  almost  uniform  usage 
in  the  city  in  constructing  build- 
ings of  like  character,  the  water 
tables  and  entrances  are  made  to 

Sroject  a  little  beyond  the  building 
ne.  It  also  was  found  that  de- 
fendant, after  making  the  con- 
tract, waived  the  obi ection .  Held, 
that  it  was  untenable  here.        Id. 

A.  A.,  one  of  the  original  plaintiffs, 
died  after  the  trial.  The  deed  ten- 
dered on  the  trial,  which  was  duly 
executed  and  acknowledged  by  A. 
and  the  other  plaintiffs,  was  placed 
under  the  control  of  the  court  in 
the  hands  of  the  clerk.  Held,  that 
the  death  did  not  abate  the  action, 
nor  was  it  necessary  that  a  new 
conveyance  from  his  heirs  should 
be  procured;  that  the  delivery  to 
the  clerk  was  a  good  delivery  in 
escrow,  which  was  not  defeated  by 
the  death.  /a. 

5.  In  an  action  for  the  specific  per- 
formance of  a  contract  between  S., 
plaintiff's  testator,  and  defendant 
for  the  purchase  by  the  latter  of 
certain  lands  to  which  the  former 
claimed  title  under  a  sale  by  virtue 
of  a  judgment  in  equity  of  a  U.  S. 
Circuit    Court,    these    facts    ap- 

Ered:  The  action  in  which  said 
gment  was  rendered  was 
ught  by  Judgment  creditors  of 
a  partnership  to  reach  the  real 
estate,  the  title  to  which  was  in 
the  name  of  one  or  more  of  the  co- 
partners, but  which  plaintiff 
claimed  belonged  to  and  was  held 
in  trust  for  the  firm.  The  infant 
children  of  G.,  a  deceased  member 
of  the  firm,  were  made  a  party, 
but  were  not  personally  served 
with  process.  In  the  action  in 
which  the  creditors  obtained  their 
judgment,  an  attachment  was 
issued  which  was  levied  upon  the 


land  in  question.  The  judgment 
asked  in  the  equity  suit  was  that 
the  land  be  declared  partnership 
property,  and  that  it  be  sold  to 
pay  plaintiff's  judgment.  A  lU 
pendens  was  filed  therein.  On  pe- 
tition of  the  mother  of  the  infants, 
a  guardian  ad  litem  was  appointed 
and  a  solicitor  appeared  for  them. 
Judgment  was  rendered  granting 
the  relief  sought.  The  purchaser 
on  sale  in  pursuance  thereof  re- 
fused to  take  the  title  tendered* 
and  on  motion  to  compel  him  so 
to  do,  the  court  held  the  title  good. 
.  Held,  that  the  decision,  it  not  ap- 
pearing that  it  was  contrary  to 
other  decisions  of  the  Federal 
courts,  should  be  followed  here; 
and  so,  that  a  judgment  in  favor 
of  plaintiff  was  proper.  Sloane  v. 
Martin,  534 

STATE. 

As  to  title  of  state  to  lands 

sold  by  the  eomptroUer  for  unpaid 
taxes  and  bid  in  by  him  for  the  state. 

See  People  v.  Ikirner.  451 


STATE  COMPTROLLER. 
See  Comptroller. 


STATUTES. 

A  law  changing  procedure  applies 
thereafter  as  well  to  actions  pend- 
ing when  the  statute  was  passed 
as  to  those  subsequently  com- 
menced, unless  the  former  are 
specially  excepted.  Laearus  v. 
Met,  El.  R.  Co,  581 

§  663,  chap,  410,  Lam  of  1882. 

Chap,  84,  Lam  of  1887. 

See  Health  Dept,  v.  Rector,  etc.,  82. 

Chap.  226,  Laws  of  1849. 

CJiap,  469,  Laws  of  1882. 

§  55,  chap.  688,  Lam  of  1892. 

I  52,  chap,  689.  Lam  qf  1892. 

See  Hirshfeld  v.  Bopp,  84. 

§  4,  chap,  515,  Laws  of  1889. 

See  People  v.  Qirard,  105. 

1  R.  8.  890,  391,  §  9,  sub,  4. 

§  1,  chap.  202,  Lam  of  1892. 

§  1,  chap,    37,  Lam  of  1855. 

See  Pe/>ple  ex  rd.  Bird  v.  Ba/rker,  289. 

Sub.  6,  chap,  342,  Laws  (?/1885. 

See  Morton  v.  Tucker,  244. 
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§  307,  ehap.  410,  Lam  of  1882. 

Chap.  865,  Lam  of  1885. 

See  People  ex  rd,  Brady  v.  Martin, 

258. 

§  1109,  chap.  410,  Lam  <?/1882. 

Chap.  104,  Laws  of  1898. 

See  People  ex  rel.   FoOett  v.   Mtch, 

261. 

2i2.  iS.  88.  §36. 

/8k«  /;i  re  Van  Slooten  v.  Dodge,  828. 

1  72.  /*?.  677,  §§  47,  48. 

See  Hopkins  v.  Kent,  363. 

Chap.  448,  Za«w  o/  1885. 

See  People  v.  Turner,  451. 

i?.  *9.  766,  §  13. 

Chap.  476,  'Xatr«  of  1862. 

.6fe^  ^zwjA  v.  AUey,  488. 

CAa/).  225,  Lam  of  1873. 

iSstf  i>i  re  Harriot,  540. 

§  31,  cJiap.  677,  Xa?r«  o/"  1892. 

§    1,  cJiap.  688,  Laws  of  1894. 

/Sfetf  Lazai^s  v.  Metropolitan  E.  B. 

Co.,  581. 

§  3,  chap.  642,  Zaw«  <?/  1880. 

Chap.  193.  Xaw*  o/  1889. 

See  People  ex  rel.    Western  Electric 

Co.  V.  CampbeU,  587. 
• 
See  Frauds  (Statute  of). 
Limitations  (Statute  of). 


STATUTE  OF  FRAUDS, 
See  Frauds  (Statute  of). 

STOCKHOLDER. 

1.  A  creditor  of  a  domestic  banking 
corporation,  seeking  to  charge  a 
stockholder  under  the  statute,  is 
bound  to  allege  and  prove  all  the 
facts  upon  which  the  liability  de- 
pends; he  must  aver  the  perform- 
ance of  conditions  precedent,  or 
set  forth  facts  which  in  law 
excuse  their  performance.  Hirsh- 
feld  V.  Bopp.  84 

2.  Under  the  section  of  the  Banking 
Law  (§  52,  chap.  689,  Laws  of 
1892)  which  provides  that  '*  except 
as  prescribed  in  the  Stock  Cor- 
poration Law,"  the  stockholders 
of  a  banking  corporation  shall  be 
individually  responsible  for  its 
debts  to  the  extent  of  the  amount 
of  their  stock,  etc.,  the  provisions 
of  the  Stock  Corporation  Law, 
having  general  application,  which 
relate  to  the  liability  of  stock- 
holders in  corporations,  are  to  be 


considered  as  incorporated  in  the 
section,  and  the  words  "  except 
as  prescribed  in "  are  to  be  con- 
strued as  though  the  language 
was* 'subject  to  the  limitations 
in."  Id, 

3.  The  liability,  therefore,  of  a  stock- 
holder of  a  banking  corporation  is 
subject  to  and  limited  by  the  con- 
ditions affixed  to  the  liability  of 
stockholders  prescribed  by  the 
** Stock  Corporation  Law"  (§  55, 
chap.  688,  Laws  of  1892),  t.  «.,  (1) 
the  recovery  of  a  judgment 
against  the  corporation  for  the 
debt  and  the  return  of  an  execu- 
tion thereon  unsatisfied;  (2)  that 
the  debt  was  payable  within  two 
years  from  the  time  it  was  con- 
tracted; (3)  that  the  action  against 
the  corporation  was  brought 
within  two  j^eara  after  the  debt 
became  due,  and,  if  the  action  is 
brought  against  a  stockholder 
after  he  ceased  to  be  such,  that  it 
be  brought  within  two  years  after 
that  time.  Id. 

4.  It  seems,  that  when  an  action  has 
been^  brought  by  the  People 
against  such  a  corporation,  and  a 
judgment  has  been  rendered 
therein  dissolving  it,  sequestrat- 
ing its  property,  appointing  a  re- 
ceiver, and  restraining  creditors 
from  bringing  suit  against  it,  this 
is  an  excuse  for  the  non-perform- 
ance of  the  condition  precedent 
requiring  a  judgment  against  the 
corporation  and  the  return  of  an 
execution  unsatisfied.  Id, 

5.  B  seems,  also,  that  when  the  in- 
solvency of  the  corporation  has 
been  judicially  declared,  and  all  its 
assets  are  in  the  custody  of  the 
law  for  equal  distribution  among 
creditors,  an  action  in  equity, 
brought  in  behalf  of  all  the  cred- 
itors, against  the  stockholders,  to 
enforce  their  liability,  in  which  the 
receiver  is  joined  as  defendant,  is 
a  just  and  reasonable  method  of 
ascertaining  and  having  finally 
determined  the  respective  lia- 
bilities of  the  stockholders.       Id, 


STREETS. 
See  Highways. 
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SUROGATE'S  COURTS. 

1.  Upon  a  final  settlement  of  the  ac- 
counts of  executors,  these  facts 
appeared:  In  proceedings  taken 
before  the  siurogate  by  legatees  to 
revoke  the  letters  testamentary,  a 
citation  was  issued,  and  the  execu- 
tors were  enjoined  from  acting  as 
such  until  the  determination  of  the 
surrogate  upon  the  application. 
The  executors  resisted  the  applica- 
tion, and  the  proceedings  resulted 
in  an  order  revoking  the  letters 
unless  the  executors  gave  a  bond 
as  prescribed  by  the  Code  of  Civil 
Procedure  (§  2687,  sub.  3),  and 
charging  them  with  the  disburse- 
ments of  the  petitioners.  The 
executors  complied  with  the  order, 
continued  in  the  performance  of 
their  duties,  and  on  the  final  ac- 

-  counting  claimed  a  credit  for  the 
amounts  they  alleged  they  were 
liable  to  pay  their  counsel  for  serv- 
ices periormed  while  they  were 
so  enjoined  and  for  services  ren- 
dered by  their  attorney  in  resisting 
said  application.  The  surrogate 
found,  upon  evidence  justifying 
the  findings,  that  the  application 
was  unreasonably  resisted,  and  he 
disallowed  the  claim.  Held,  that 
this  was  within  the  discretion  of 
the  suiTogate  and,  the  General 
Term  havmg  affirmed  his  decree, 
this  court  could  not  interfere.  Li 
re  aBHen.  379 

2.  An  order  of  a  Surrogate's  Court 
fixing  the  fees  of  appraisers  of  the 
estate  of  a  deceased  testator  is  a 
final  order  affecting  a  substantial 
right,  and  so  is  appealable  to  the 
General  Term  and  to  this  court. 
(Code  Civ.  Pro.  §§  2570,  190.)  In 
re  Harriot,  540 

8.  The  N.  Y.  L.  I.  &  T.  Co.,  as  ex- 
ecutor of  the  will  of  H.,  com- 
menced an  action  to  have  its  ac- 
counts as  such  settled.  The 
legatees  under  the  will  objected 
to  items  in  the  account  stated  to 
have  been  paid  the  appraisers  of 
the  estate  for  their  services  ;  these 
had  not  been  verified  by  affidavit 
of  the  executor  and  adjusted  by 
the  surrogate  before  payment  as 
prescribed  by  the  statute  then  in 
force.  (Chap.  226,  Laws  of  1873 ; 
aee,  also.  Code  Civ.  Pro.  §  2711,  as 


amended  in  1893.)  Pending  the 
trial  of  the  action  before  a  referee, 
the  executor,  upon  affidavits  of  the 
appraisers  and  their  stipulation  as 
attorneys  for  the  executor,  pro- 
cured an  order  from  the  surrogate 
taxing  their  fees  at  $250  each. 
The  legatees,  under  the  will,  there- 
upon, upon  notice  to  the  executor 
and  appraisers,  moved  for  an  order 
vacating  the  order  taxing  said  fees, 
which  motion  was  denied,  and  the 
surrogate's  order  was  affirmed  by 
the  General  Term.  Held,  that  the 
legatees  had  the  right  to  make  the 
motion,  and  that  the  orders  below 
were  reviewable  here.  Id. 

4.  Appraisers  are  officers  of  the  court, 
and  the  amount  of  their  fees  being 
fixed  by  statute  (Code  Civ.  Pro. 
§  2565),  they  have  no  right  to  de- 
mand or  receive  more  than  the 
statute  allows,  however  large  the 
estate  may  be,  unless  the  parties 
interested  consent.  Id. 

5.  It  appeared  by  the  affidavits  upon 
which  the  motion  to  vacate  was 
made  that  the  estate,  aside  from 
household  furniture  and  items  of 
cash  on  hand,  consi.sted  of  twenty- 
seven  different  items  of  corporate 
stock  and  other  securities;  that  the 
counsel  for  the  legatees  filled  out 
the  inventorv,  except  as  to  the 
securities  and  cash,  and  this  part 
was  prepared  by  the  executor; 
that  the  furniture  was  appraised 
in  a  lump  sum,  and  the  appraisers 
had  nothing  to  do  in  reganl  thereto 
save  to  see  that  the  furniture  was 
in  the  house;  that  the  value  of  the 
securities  could  have  been  ascer- 
tained in  a  single  day's  time.  No 
affidavits  were  read  in  oppo.sition. 
The  surro/jate,  however,  took  into 
consideration  the  affidavits  of  the 
appraisers  used  on  the  original 
motion,  which,  without  giving  j^ny 
items,  stated  generally  that  each 
of  them  had  actually  and  neces- 
sarily been  employed  more  than 
fifty  days.  The  surrogate  so 
found.  Held,  that  the  facts  did 
not  justify  the  finding,  and  that 
the  order  denying  the  motion  to 
vacate  was  error.  Id. 

As  to  potcer  of  surrogate  on 

accounting  of  executor. 

See  In  re  MuUan.  98 
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SUSPENSION   OF   POWER   OF 
ALIENATION. 

1.  The  holographic  will  of  S.  con- 
tained a  clause  which,  after  a  be- 
quest to  a  son  of  the  testator  of 
certain  shares  of  stock,  proceeded 
as  follows:  "To  be  held  in  trust 
by  my  executors  ten  years  from 
and  after  my  decease,  then  to  be 
delivered  and  transferred  to  them; 
if  deceased,  do  and  continue  the 
same  to  his  son  William,  now  in 
his  eighth  year;  if  both  are  de- 
ceased before  the  ten  years  have 
expired,  then  transfer  and  deliver 
the  said  shares  to  my  daughters." 
The  clause  then  named  two 
daughters  and  provided  that  if 
either  was  deceased  her  portion 
should  be  transferred  to  the  sur- 
vivor, and  in  case  of  the  death  of 
both,  to  a  daughterin-law  named 
or  her  heirs.  In  an  action  to  ob- 
tain a  construction  of  the  will. 
held,  that  there  was  no  unlawful 
suspension  of  the  power  of  aliena- 
tion; that  the  suspension  was  not 
for  an  arbitrary  and  fixed  period, 
nor  was  the  trust  so  limited,  but 
both  inevitably  terminated  upon 
the  expiration  of  the  two  named 
lives,  and  could  only  run  for  the 
ten  years  on  condition  that  one  or 
both  of  the  selected  lives  continue 
so  long.  Montignani  y.  Blade.  Ill 

2.  By  another  clause  of  the  will 
certain  shares  of  stock  were  given 
to  a  daughter-in-law  of  the  testa- 
tor to  be  held  "in  trust  seven 
years"  from  his  death  for  the 
benefit  of  the  daughter-in-law  and 
her  daughter,  and  then  to  be 
transferred  and  delivered  to  the 
latter.  In  case  of  the  death  of  the 
grandchild  before  the  expiration 
of  the  seven  years,  it  was  provided 
that  "this  bequest  to  her  shall  be 
given  and  transferred  to  her 
mother;"  if  both  die,  then  "to 
the  heirs"  of  a  son  of  the  tes- 
tator. Held,  that  the  trust  w^as 
measured  by  two  lives  in  being 
at  its  creation,  and  so  was  valid; 
that  by  the  provision  for  the  ulti- 
mate vesting  of  the  stocks  in  the 
"  heirs  "  of  the  testator's  son,  those 
who  would  be  next  of  kin  if  he 
were  dead  were  intended.  Id. 

8.  By  another  clause  the  testator 
gave  to  M.,  a  daughter,  a  house 


and  lot  with  the  furniture  therein 
"for  her  occupancy  and  use,"  the 
same  (using  the  language  of  the 
will)  "to  be  held  in  trust  by  my 
executors  seven  years  from  and 
after  my  decease,"  also  certain 
shares  of  stock,  the  dividends  to 
be  collected  and  paid  to  the  daugh- 
ter. At  the  expiration  of  the 
seven  vears  it  was  provided  that 
".the  foregoing  bequests  shall  be 
transferred  and  delivered  to"  M. 
If  M.  should  die  before  the  expira- 
tion of  the  seven  years  it  was  pro- 
vided that  "these  bequests  shaU 
be  delivered  to  or  disposed  of  "  as 
a  daughter  and  a  son  of  the  testa- 
tor named  "shall  request  and  di- 
rect," the  proceeds  to  be  paid  to 
three  persons  named.  EM,  that 
the  trust  was  valid,  as  it  only  ran 
for  one  life  or  the  shorter  period 
of  seven  years  within  that  life.  Id, 


TAX  SALES. 

In  an  action  of  replevin,  brought  in 
the  name  of  the  People  by  the  for- 
est commission,  to  recover  logs  cut 
by  defendant  upon  lands  included 
in  what  is  known  as  the  "forest 
preserve  of  the  state  of  New 
York,"  plaintiff  claimed  title 
through  a  conveyance  to  the  state 
by  the  comptroller,  who  had  pur- 
chased the  lands  at  tax  sales  made 
for  unpaid  taxes  for  the  years  1866 
to  1870  inclusive;  this<;onveyance 
was  executed  after  the  two  years 
allowed  for  redemption  haa  ex- 
pired; the  deed  to  the  state  was  re- 
corded three  years  before  the  pas- 
sage of  the  act  of  1885  (Chap.  448, 
Laws  of  1885),  which  provides 
that  all  conveyances  theretofore 
executed  by  tlie  comptroller,  "af- 
ter having  been  recorded  for  two 
years,  *  *  *  shall,  six  months 
after  this  act  takers  effect,  be  con- 
clusive evidence  that  the  sale  and 
all  proceedings  prior  thereto 
♦  *  ♦  were  regular."  This  ac- 
tion was  brought  after  the  expira- 
tion of  the  six  months.  Defendant 
claimed  that  the  tax  sale  was  ille- 
gal and  void  for  the  reason  that 
the  unpaid  tax  for  1867  was  based 
on  an  assessment  roll  verified  be- 
fore the  third  Tuesday  of  August, 
and  that  in  1870  the  assessors  omit- 
ted to  meet  on  the  third  Tuesday 
of  August.    Held,  that  these  were 
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not  jurisdictional  defects,  but  sim- 
ply irregularities  in  the  proceed- 
ing; tlmt  conceding  the  irregu- 
larities to  have  been  such  as  to 
render  the  sale  invalid,  the  owner 
had  his  remedy  and  an  opportu- 
nity to  be  heard,  by  appeal  to  the 
board  of  supervisors,  and  also  by 
appearance  before  the  comptroller 
and  demand  for  the  cancellation  of 
the  tax;  and  that  after  the  expira- 
tion of  the  six  months  the  delects 
were  cured  by  the  statute.  People 
V.  Turner.  451 

TITLE. 

In  1872  C,  plaintiff's  testator,  who 
was  half-brother  of  defendant,  and 
at  whose  request  she  and  her  hus- 
band had  come  to  the  citv  of 
Kingston  to  reside,  requested  the 
husband  to  build  a  house  for  her 
on  land  owned  by  C,  at  a  cost 
specified,  and  to  bring  the  bills  to 
him  for  payment.  The  house  was 
built  at  a  cost  exceeding  by  about 
$1,200.  the  sum  named,  which 
sum  C  paid,  and  defendant  went 
into  occupation  thereof  and  made 
valuable  improvements  upon  the 
premises,  of  which  C  had  knowl- 
edge. After  defendant  had  con- 
tracted to  build  the  house  C.  stated 
that  it  was  built  for  defendant  and 
was  hers,  and  so  spoke  of  it  to  dif- 
ferent persons  at  various  times. 
In  an  action  of  ejectment  to  re- 
cover possession  of  the  premises, 
the  court  found  that  the  improve- 
ments, as  well  as  the  payment  of 
the  $1,200,  were  maoe  and  ex- 
pended on  the  faith  of  the  promises 
of  C.  to  give  the  property  to  de- 
fendant. The  court  also  found 
that  the  total  amount  expended 
by  defendant  for  permanent  im- 
provements, repairs,  taxes,  in- 
surance, etc.,  from  the  beginning 
of  the  erection  of  the  house  to  the 
time  of  trial  was  $4,734.26,  and 
the  fair  rental  value  during  that 
period  was  $5,000.  Held,  that  de- 
fendant was  the  ownerof  the  equi- 
table title;  and  so,  that  the  action 
was  not  maintainable.  Young  v. 
Overbaugh,  158 

As  to  title  of  state  to  lands 

sold  by  the  comptroller  for  unpaid 
taaes  and  bid  in  by  him  for  the  state. 

See  People  v.  Turner.  451 


TRADE. 

In  an  action  brought  by  the  attor- 
ney-general to  vacate  the  charter 
of  defendant,  a  domestic  corpora- 
tion, and  to  annul  its  corporate 
existence,  these  facts  appeared: 
In  defendant's  charter  the  object 
of  its  organization  was  stated  to 
be  the  "buying  and  selling  of 
milk  at  wholesale  and  retail."  A 
large  majority  of  the  stockholders 
were  milk  dealers  in  the  city  of 
New  York,  and  creamery  or  milk 
commission  men  in  that*^  vicinity. 
At  the  first  meeting  of  its  board 
of  directors  a  by-law  was  adopted 
declaring  that  said  board  "  shall 
have  the  power  to  make  and  fix 
the  standard  or  market  price  at 
which  milk  shall  be  purchased  by 
the  stockholders  of  the  company." 
Acting  under  this  by-law  the 
board  fixed  from  time  to  time  the 
price  of  milk  to  be  paid  by  deal- 
ers. No  milk  was  purchased  by 
defendant,  but  it  did  a  commis- 
sion business,  selling  milk  for 
farmers  to  dealers,  who  would 
purchase  at  the  price  fixed,  guar- 
anteeing payment  and  charginj^  a 
commission  therefor.  The  prices 
so  fixed  largely  controlled  the 
market  in  and  about  said  city. 
Hdd  (Peckham,  J.,  dissenting), 
that  the  evidence  justified  a  find- 
ing that  the  corporation  was  a 
combination  inimical  to  trade  and 
commerce,  and  so  unlawful,  and 
that  a  judgment  granting  the  re- 
lief sought  was  proper.  People  v. 
Milk  Exchange.  267 


TRIAL. 

1.  A  witness  mav  be  re-examined 
by  the  partv  calling  him  upon  all 
topics  on  which  he  has  been  cross- 
examined  ;  and  this,  although  the 
cross-examination  was  as  to  facts 
not  admissible  in  evidence.  Peo- 
ple V.  Buchanan.  1 

2.  In  an  action  to  recover  damages 
for  personal  injuries  resulting 
from  defendant's  negligence,  it 
appeared  that  about  six  months 
after  the  accident  causing  the 
injury  plaintiff's  eyes  began  to  be 
affectea,  he  being  unable  to  see 
clearly.  Plaintiff  went  to  a  doc- 
tor, who  told  him  the  trouble  was 
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far-sightedness,  which  the  use  of 
glasses  would  remedy.  An  ex- 
pert oculist  called  by  defendant 
testified  that  he  had  examined 
plaintiff's  eyes  and  that  ihey  were 
wholly  uninjured,  but  far- 
sighted.  The  court  was  asked  on 
behalf  of  defendant,  but  refused, 
to  charge  that  there  was  no  evi- 
dence justifying  the  jury  in  find- 
ing that  the  condition  of  plaintiflf's 
eyesight  was  attributable  to  the 
injury.  Held,  error:  that  the 
question  was  one  entirely  outside 
of  ordinary  experience  and  only 
capable  of  being  answered  by 
scientific  skill,  and,  as  this  answer 
was  adverse  to  plaintiff's  claim, 
there  was  no  question  for  the 
jury.    Saumbyy.  City  of  Bachester. 

81 

8.  Where  the  defendant  at  the  close 
of  the  evidence  on  trial  of  an 
action  by  a  jury,  moves  the  court 
to  direct  a  verdict  in  his  favor, 
without  specify  any  ground,  and 
the  motion  is  denied  and  he  ex- 
cepts, and  a  verdict  is  rendered 
against  him,  he  cannot  maintain 
his  exception  on  appeal  by  show- 
ing that  there  was  a  defect  in  the 
proof  upon  some  points,  and  so 
that  the  facts  did  not  authorize 
the  verdict,  provided  that  the 
failure  of  proof  might  have 
been  supplied,  had  the  attention 
of  the  other  side  been  called  to 
the  defect.  Haines  v.  N.  T.  C.  & 
11.  R.  R.  R  Co.  235 

4.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
plaintiff's  intestate,  the  case  was 
contested  on  the  ground  that  there 
was  no  negligence  on  defendant's 
part,  and  that  there  was  con- 
tributory negligence  on  the  part 
of  the  decedent,  and  at  the  con- 
clusion of  the  whole  evidence  de- 
fendant's counsel  asked  the  court 
to  direct  a  judgment  for  defend- 
ant, but  stated  no  ground  therefor, 
which  motion  was  denied  and  de- 
fendant excepted.  A  verdict  was 
Tendered  for  plaintiff  and  an  ap- 
peal was  brought  on  the  sole  point 
that  decedent  was  upon  the  evi- 
dence, as  matter  of  law,  charge- 
able with  contributory  negligence. 
Eeid,  that  the  general  exception  to 
the  denial  of  the  motion  was  in- 
sufficient to  present  this  question, 


as  it  was  one  upon  which  addi- 
tional proof  might  have  been 
given  by  plaintiff  had  it  been 
specified.  Id. 

5.  In  an  action  to  recover  damages 
for  negligence  causing  the  death 
of  plamtiff's  intestate,  a  boy  five 
years  of  age,  it  appeared  that 
plaintiff  was  the  father  and  next 
of  kin  of  the  decedent.  Th«j  court 
charged  in  substance  that  while 
the  father  had  no  legal  claim  to 
the  earnings  of  the  son  beyond 
the  age  of  twenty-one  years,  he 
could  compel  the  son  to  support 
him  in  his  old  age,  and  the  jury 
had  the  right  to  consider  this  fact. 
Defendant's  counsel  thereupon  re- 
quested the  court  to  charge  that 
the  father  had  no  claim  on  the 
earnings  of  the  son  after  maturity, 
except  in  case  the  former  becomes 
poor,  unable  to  support  himself 
and  the  son  is  shown  to  have 
means.  The  court  declined  so  to 
charge.  Held,  error.  Keenan  v. 
Bhlyn.  C.  M.  R  Co.  348 

6.  Where  fraud  is  alleged  as  the 
basis  of  an  action  it  must  be 
proved;  a  recovery  may  not  be 
had  on  proof  of  a  right  of  action 
on  contract,  or  of  some  other  char- 
acter, although  facts  are  proved 
which,  in  a  proper  form  of  action, 
would  justify  the  recovery. 
Truesdell  v.  Baurke.  613 


TRUSTS  AND  TRUSTEES. 

1.  The  holographic  will  of  S.  con- 
tained a  clause  which,  after  a  be- 
quest to  a  son  of  the  testator  of 
certain  shares  of  stock  proceeded 
as  follows:  "To  be  hela  in  trust 
by  my  executors  ten  years  from 
and  after  my  decease,  then  to  be 
delivered  and  transferred  to  them; 
if  deceased,  do  and  continue  the 
same  to  his  son  William,  now  in  his 
eighth  year;  if  both  are  deceased 
before  the  ten  years  have  expired, 
then  transfer  and  deliver  the  said 
shares  to  my  daughters."  The 
clause  then  named  two  daughters, 
and  provided  that  if  cither  was 
deceased  her  portion  should  be 
transferred  to  the  survivor,  and  in 
case  of  the  death  of  both,  to  a 
daughter-in-law  named  or  her 
heirs.    In  an  action  to  obtain  a 
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construction  of  the  will,  heldy  that 
there  was  no  unlawful  suspension 
of  the  power  of  alienation;  that 
the  suspension  was  not  for  an  ar- 
bitrary and  fixed  period,  nor  was 
the  trust  so  limited,  but  both  in- 
evitably terminated  upon  the  ex- 
piration of  the  two  named  lives, 
and  could  onlv  run  for  the  ten 
years  on  condition  that  one  or  both 
of  the  selected  lives  continue  so 
long.     Montignani  v.  BUide.     Ill 

2.  By  another  clause  of  the  will  cer- 
tain shares  of  stock  were  given  to 
a  daughter-in-law^  of  the  testator 
to  be  held  "in  trust  seven  j'ears  " 
from  his  death  for  the  benefit  of 
the  daughter-in-law  and  her 
daughter,  and  then  to  be  trans- 
ferred and  delivered  to  the  latter. 
In  case  of  the  death  of  the  grand- 
child before  the  expiration  of  the 
seven  years,  it  was  provided  that 
*'  this  bequest  to  her  shall  be  given 
and  transferred  to  her  mother;" 
if  both  die,  then  "  to  the  heirs"  of 
a  son  of  the  testator.  Held,  that 
the  trust  was  measured  by  two 
lives  in  being  at  its  creation,  and 
so  was  valid:  that  by  the  provision 
for  the  ultimate  vesting  of  the 
stocks  in  the  "heirs"  of  the  tes- 
tator's son,  those  who  would  be 
next  of  kin  if  he  were  dead  were 
intended.  Id. 

8.  By  another  clause  the  testator 
gave  to  M.,  a  daughter,  a  house 
and  lot  with  the  furniture  therein 
"  for  her  occupancy  and  use,"  the 
same  (using  the  language  of  the 
will)  "to  be  held  in  trust  by  my 
executors  seven  years  from  and 
after  my  decease,"  also  certain 
shares  of  stock,  the  dividends  to 
be  collected  and  paid  to  the  daugh- 
ter. At  the  expiration  of  the 
seven  vears  it  was  provided  that 
"  the  foregoing  bequests  shall  be 
transferred  and  delivered  to "  M. 
If  M.  should  die  before  the  expira- 
tion of  the  seven  years  it  was  pro- 
vided that  "these  bequests  shall 
be  delivered  to  or  disposed  of"  as 
a  daughter  and  a  son  of  the  testa- 
tor named  "shall  request  and 
direct,"  the  proceeds  to  be  paid  to 
three  persons  named.  Iltld,  that 
the  trust  was  valid,  as  it  only  ran 
for  one  life  or  the  shorter  period 
of  seven  years  within  that  life;  that 
Although    the    testator  described 
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his  disposition  as  "bequests"  it 
covered  the  real  as  well  as  the  per- 
sonal property;  that  the  provision 
giving  some  power  or  authority  to 
the  son  and  daughter  could  not 
be  construed  as  a  power  of  ap- 
pointment or  as  conferring  upon 
them  any  estate,  but  simply  made 
them  arbitrators  in  case  of  any 
distigreement  between  the  three 
beneficiaries  as  to  an  actual  divis- 
ion or  a  sale  and  division  of  the 
proceeds.  Id, 

4.  Another  clause  provided  that 
"  from  the  cash  funds"  belonging 
to  the  testator  in  a  bank  named, 
his  funeral  and  burial  expenses 
and  other  just  claims  against  him 
should  be  paid,  and  the  residue, 
if  any,  paid  to  M.  The  will  was 
executea  in  November,  1889.  In 
November,  1890,  the  testator  bor- 
rowed $300  from  said  bank,  giv- 
ing his  note  therefor.  In  Decem- 
ber thereafter  he  executed  to  the 
president  and  cashier  of  the  bank 
a  formal  transfer  of  ten  shares  of 
stock,  containing  a  power  of  sale 
which  he  sent  to  the  transferees 
with  a  letter  directing  them  to  pay 
with  the  proceeds  his  indebtedness 
to  the  bank  and  pay  the  balance  to 
M.  In  1891  the  testator  paid  the 
note,  but  left  the  stock  in  the 
hands  of  the  bank,  and  soon  there- 
after procured  another  loan.  At 
the  testator's  death  there  was 
about  |150  to  his  credit  on  the 
books  of  the  bank.  The  second 
loan  had  not  been  paid,  but  the 
bank  had  not  resorted  to  said  col- 
lateral. M.  was  the  testator's 
housekeeper,  and  he  was  in  the 
habit  of  giving  her  nioney  to  pay 
household  expenses.  The  trial 
court  adjudged  that  an  express 
trust  was  created  in  the  stock  for 
the  benefit  of  M.  Held,  that  this 
portion  of  the  decision  was  in- 
valid; that  the  action  being  simply 
for  the  construction  of  the  will 
the  court  had  no  power  to  go  out- 
side of  it.  and  construe  an  in- 
dependent business  agreement.  Id. 

5.  It  seems,  that  no  trust  was  created 
in  the  stock,  nor  was  there  a 
gift  thereof  to  M.  Id, 

6.  When  a  person,  through  the  in- 
fluence of  a  confidential  relation, 
acquires  title  to  property,  the 
court,  to  prevent  an  abuse  of  con- 
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fldeDce,  may  impress  upoD  the 
property  an  implied  trust  and  so 
grant  relief.  Goldsmith  v.  Oold- 
wnitk.  318 

7.  (5.,  the  mother  of  the  parties  to 
this  action,  was  the  owner  of  a 
house  and  lot  in  the  city  of  B.. 
which  was  incumbered  by  a  mort- 
gage. The  children  lived  with 
their  mother,  and  the  premises 
furnished  a  home  for  the  family. 
In  February,  1887,  G. ,  having  be- 
come incapacitated  for  further  care 
and  management  of  the  property, 
deeded  the  same  to  defendant 
without  consideration,  in  pursu- 
ance of  a  parol  agreement  and 
promise  on  his  part  that  he  would 
hold  the  same  for  the  benefit  of 
the  plaintiffs  in  common  with  him- 
self, and  would  give  them  their 
shares  in  it.  The  plaintiffs  were 
at  that  time  minors.  It  was  agreed 
that  defendant  should  have  all  the 
accruing  rents  and  his  board  in  the 
family  without  charge,  he  to  pay 
the  interest  on  the  mortgage  and 
the  taxes  on  the  property.  G.  died 
in  March  thereafter.  The  agree- 
ment was  carried  out  during  her 
life  and  for  some  time  thereafter. 
Defendant  then  sold  the  property, 
and  with  a  portion  of  the  avails 
purchased  another  house  and  lot; 
he  was  asked  to  take  the  deed  in 
the  name  of  all  the  children,  but 
objected,  promising,  however,  to 
execute  a  separate  paper  acknowl- 
edging and  securing  plaintiff's 
rights  in  the  property.  ITiereafter 
he  repudiiited  the  agreement  and 
claimed  to  be  the  sole  and  absolute 
owner.  In  an  action  to  compel 
performance  of  the  agreement, 
held,  that  the  arrangement  was 
founded  upon  the  relation  of 
mother  and  son  and  brothers  and 
sisters,  and  involved  the  trust  and 
confidence  growing  out  of  these 
relations;  that  the  denial  by  de- 
fendant of  the  rights  of  plaintiffs 
was  a  fraud  upon  them  and  upon 
the  purpose  of  the  deceased 
mother;  that,  conceding  no  express 
trust  was  created,  a  trust  might  be 
implied  and  properly  enforced  to 
prevent  and  redress  the  fraud, 
which  trust  is  unaffected  by  the 
Statute  of  Frauds.  Id. 

8.  Also,  held,  that  although  an  in- 
tended fraud  was  not  explicitly 


and  by  the  use  of  that  word 
charged  In  the  complaint,  yet,  as 
all  Uie  facts  showing  it  were 
therein  fully  and  clearly  stated, 
the  omission  was  not,  after  judg- 
ment, material.  Id. 

9.  The  holographic  will  of  K.  by  it» 
terms  gave  to  his  executors  all  of 
his  estate,  in  trust,  among  other 
things  to  divide  the  income  into 
four  equal  parts,  one  part  to  be 
paid  to  his  wife  during  life,  upon 
her  death  (using  the  language  of 
the  will)  "her  share  to  revert  to 
my  trustees  for  the  benefit  of  my 
three  children,  their  heirs  and  as- 
signs, under  the  supervision  of  my 
trustees,"  to  each  of  the  children 
one-third;  the  testator  left  another 
child  aside  from  those  referred  to 
and  named  in  said  provision.  In 
an  action  for  the  construction  of 
the  will,  Tield,  the  testator's  intent 
was  that  his  widow  should  receive 
the  income  of  one- fourth  of  hia 
estate,  and  this  vested  in  her  an 
equitable  life  estate  in  the  share 
itself;  that  upon  her  death  the 
purpose  for  which  the  trust  waa 
created  was  served,  the  estate  of 
the  trustees  terminated,  and  the 
whole  legal  and  equitable  estate 
vested  absolutely  in  the  three 
children.  (1  R.  S.  677,  §§  47,  48.) 
Hopkins  v.  Kent,  368 

10.  While  a  trustee  is  to  be  held  to 
the  most  rigid  accountability  for 
the  performance  of  all  his  autiea 
as  such,  the  true  question  in  any 
case,  where  he  is  charged  with 
negligence,  is  as  to  whether,  con- 
sidering all  the  facts  and  circum- 
stances, he  employed  in  the  matter 
compbiined  of  such  prudence  and 
diligence  in  the  discharge  of  his 
duties  as  in  general,  men  of  aver- 
age prudence  and  discretion  would 
employ  in  their  own  affairs,  and 
in  determining  this,  the  facts  as 
they  existed  at  the  time  are  to  be 
considered,  without  regard  to  those 
which  subsequently  took  place, 
by  reason  of  which  a  loss  occurred. 
Purdy  V.  Lynch,  4&% 

11.  R..  who  had  been  one  of  the 
managing  ofilcers  of  a  saving 
bank  wluch  became  insolvent,  m 
order  to  secure  the  depositors  in 
the  bank,  executed  to  three  trus- 
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tees,  D.,  L.  <&  Q.,  a  conveyance 
of  certain  real  estate;  they  to  selt 
the  same  and  with  the  proceeds 
pay  the  depositors,  who  would 
execute  to  R.  subrogations  of 
their  rights  a^nst  the  bank,  so 
much  of  their  deposits  as  were 
not  paid  by  the  receiver  of  the 
bank.  It  was  understood  that  Q. 
was  to  be  and  he  was  appointed 
receiver.  Q,  was  a  well-known 
business  man  of  high  character 
and  financial  ability;  he  was  well 
known  to  R.,  and  acceptable  to 
him  both  as  trustee  and  receiver. 
In  an  action  brought  against  the 
trustees  for  an  accounting  these 
facts  appeared:  A  large  sum  was 
received  from  the  sale  of  the  real 
estate  and  from  rents  thereof,  all 
of  which  went  into  the  hands  of 
Q.,  who  paid  out  the  whole 
thereof  in  the  execution  of  the 
trust,  save  a  balance  of  |32,962.96, 
which  was  unaccounted  for;  of 
the  proceeds  of  the  sales  over 
$17,000  came  into  Q.'s  hands 
directly,  and  were  never  in  the 
possession  or  under  the  control  of 
the  other  trustees.  The  trustees 
appointed  an  agent  to  collect  the 
rents,  who  collected  over  $18,000, 
which  he  paid  over  to  Q.  Ileid, 
that  for  these  sums  D.  &  L.  were 
not  liable,  and  as  they  amounted 
to  more  than  the  deficit,  there 
was  nothing  for  which  they  could 
be  held  liable.  Id. 

12.  There  were  a  large  number  of 
depositors,  all  of  whose  claims 
were  due.  Most  of  the  proceeds 
of  sales  were  deposited  by  the 
trustees  with  a  trust  company,  and 
subsequently  from  time  to  time 
were  drawn  out  by  them  and 
transferred  to  Q.  to  enable  him  to 
at  once  pay  the  depositors,  and 
take  the  subrogations  as  pro- 
vided for  in  the  trust  deed. 
Held,  that  under  the  circum- 
stances, and  in  the  absence  of  any 
proof  or  claim  that  the  transfers 
were  made  at  times  when  there 
was  no  pretense  of  their  being 
needed  to  pay  depositors,  D.  &  L. 
were  not  chargeable  with  such 
negligence  in  making  the  trans- 
fers ns  would  make  them  liable 
for  the  failure  of  Q.  to  account 
for  all  the  money  that  thus  came 
into«his  possession;  that  they  had 
the  right  to  transfer  at  one  time 


funds  enough  to  answer  all 
contingencies  and  more  than 
enough  for  any  one  day  or  one 
week^s  payments.  Id. 

18,  Also,  ?isld,  that  the  trustees,  in 
the  performance  of  their  duties, 
had  a  right  to  appoint  an  agent 
to  do  some  of  their  work,  and 
were  not  precluded  from  appoint- 
ing one  of  their  number  as  such 
agent.  Id. 

14.  P.,  by  his  will,  gave  to  his 
daughter  F.  $20,000  in  trust, ' '  the 
same  to  revert  at  her  death  with- 
out issue  "  to  the  testator's  widow 
and  son.  In  an  action  brought  by 
the  executors  it  was  adjudg^  that 
the  fund  was  payable  to  F. ;  that 
she  was,  however,  not  at  liberty 
to  spend  or  waste  the  principal, 
but  was  bound  to  keep  it  securely 
invested  for  the  benefit  of  the  re- 
maindermen. The  money  was 
paid  over  to  F.  pursuant  to  the 
judgment.  The  widow  thereafter 
dieo^  and  her  executor  made  a 
motion  at  the  foot  of  the  decree 
for  an  order  requiring  F.  to  give 
security  for  the  fund.  These 
facts  appeared  thereon:  The  whole 
fund  having  been  hopelessly  lost 
by  unfortunate  investments,  F. 
insured  her  life  for  $20,000  to  pro- 
vide for  its  ultimate  restitution. 
Her  mother  protested  against  this, 
asked  F.  not  to  continue  the  poli- 
cies, and  promised  to  forgive  her 
the  loss,  and  not  call  upon  her  for 
the  fund.  F.  paid  the  premiums 
for  a  time,  and  then  notified  her 
brother  of  her  inability  to  con- 
tinue this,  and  suggested  that  he 
continue  the  policies;  this  he  re- 
fused; she  thereupon  allowed 
$10,000  of  the  insurance  to  lapse. 
The  court  required  F.  to  give 
security  for  the  one-half  of  the 
fund  payable  to  the  brother,  but 
refused  the  application  as  to  the 
one-half  going  to  the  mother.  F. 
complied  with  the  order.  On  ap- 
peal by  the  executor,  held,  that 
there  was  no  absolute  legal  right 
to  the  security  sought,  but  the 
matter  rested  in  the  reasonable 
discretion  of  the  Special  Term; 
and  that  this  discretion  had  been 
exercised  in  behalf  of  the  moving 
parties  as  fully  as  was  justified. 
Hitchcock  V.  Peaslee.  547 
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fidoDce,  may  impress  upoD  the 
property  an  implied  trust  and  so 
grant  relief.  Goldsmith  v.  Qold- 
mith.  313 

7.  Q[.,  the  mother  of  the  parties  to 
this  action,  was  the  owner  of  a 
house  and  lot  in  the  city  of  B.. 
which  was  incumbered  by  a  mort- 
gage. The  children  lived  with 
their  mother,  and  the  premises 
furnished  a  home  for  the  family. 
In  February,  1887,  G.,  having  be- 
come incapacitated  for  further  care 
and  management  of  the  property, 
deeded  the  same  to  defendant 
without  consideration,  in  pursu- 
ance of  a  parol  agreement  and 
promise  on  his  part  that  he  would 
hold  the  same  for  the  benefit  of 
the  plaintiffs  in  common  with  him- 
self, and  would  give  them  their 
shares  in  it.  The  plaintiffs  were 
at  that  time  minors.  It  was  agreed 
that  defendant  should  have  all  the 
accruing  rents  and  his  board  in  the 
family  without  charge,  he  to  pay 
the  interest  on  the  mortgage  and 
the  taxes  on  the  property.  5.  died 
in  March  thereafter.  The  agree- 
ment was  carried  out  during  her 
life  and  for  some  time  thereafter. 
Defendant  then  sold  the  property, 
and  with  a  portion  of  the  avails 
purchased  another  house  and  lot; 
he  was  asked  to  take  the  deed  in 
the  name  of  all  the  children,  but 
objected,  promising,  however,  to 
execute  a  separate  paper  acknowl- 
edging and  securing  plaintiff's 
rignts  in  the  property.  Thereafter 
he  repudiatea  the  agreement  and 
claimed  to  be  the  sole  and  absolute 
owner.  In  an  action  to  compel 
performance  of  the  agreement, 
held^  that  the  arrangement  was 
founded  upon  the  relation  of 
mother  and  son  and  brothers  and 
sisters,  and  involved  the  trust  and 
confidence  growing  out  of  these 
relations;  that  the  denial  by  de- 
fendant of  the  rights  of  plaintiffs 
was  a  fraud  upon  them  and  upon 
the  purpose  of  the  deceased 
mother;  that,  conceding  no  express 
trust  was  created,  a  trust  might  be 
implied  and  properly  enforced  to 
prevent  and  redress  the  fraud, 
which  trust  is  unaffected  by  the 
Statute  of  Frauds.  Id. 

8.  Also,  hM,  that  although  an  in- 
tended fraud  was  not  explicitly 


and  by  the  use  of  that  word 
charged  in  the  complaint,  yet,  as 
all  the  facts  showing  it  were 
therein  fully  and  clearly  stated, 
the  omission  was  not,  after  judg- 
ment, material.  Id, 

9.  The  holographic  will  of  K.  by  its 
terms  gave  to  his  executore  ul  of 
his  estate,  in  trust,  among  other 
things  to  divide  the  income  into 
four  equal  parts,  one  part  to  be 
paid  to  his  wife  durina;  life,  upon 
her  death  (using  the  language  of 
the  will)  "her  share  to  revert  to 
my  trustees  for  the  benefit  of  my 
three  children,  their  heirs  and  as- 
signs, under  the  supervision  of  my 
trustees,"  to  each  of  the  children 
one-third;  the  testator  left  another 
child  aside  from  those  referred  to 
and  named  in  said  provision.  In 
an  action  for  the  construction  of 
the  will,  Tidd,  the  testator's  intent 
was  that  his  widow  should  receive 
the  income  of  one-fourth  of  his 
estate,  and  this  vested  in  her  an 
equitable  life  estate  in  the  share 
itself;  that  upon  her  death  the 
purpose  for  which  the  trust  was 
created  was  served,  the  estate  of 
the  trustees  terminated,  and  the 
whole  legal  and  equitable  estate 
vested  absolutely  in  the  three 
children.  (1  R.  S.  677,  §§  47,  48.) 
Hopkins  v.  Kent,  36S 

10.  While  a  trustee  is  to  be  held  to 
the  most  rigid  accountabilitv  for 
the  performance  of  all  his  auties 
as  such,  the  true  question  in  any 
case,  where  he  is  charged  with, 
negligence,  is  as  to  whether,  con- 
sidenng  all  the  facts  and  circum- 
stances, he  employed  in  the  matter 
complained  of  such  prudence  and 
diligence  in  the  discharge  of  his 
duties  as  in  general,  men  of  aver- 
age prudence  and  discretion  would 
employ  in  their  own  affaire,  and 
in  determining  this,  the  facts  as 
they  existed  at  the  time  are  to  be 
considered,  without  regard  to  those 
which  subsequently  took  place, 
by  reason  of  which  a  loss  occurred. 
Purdy  v.  Lynch,  463 

11.  R.,  who  had  been  one  of  the 
managing  officera  of  a  saving 
bank  which  became  insolvent,  m 
order  to  secure  the  depositors  in 
the  bank,  executed  to  three  trus- 
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tees,  D.,  L.  <&  Q.,  a  conveyance 
of  certain  real  estate;  they  to  sell 
the  same  and  with  the  proceeds 
pay  the  depositors,  who  would 
execute  to  R.  suhrogations  of 
their  rights  against  the  hank,  so 
much  of  their  deposits  as  were 
not  paid  hy  the  receiver  of  the 
bank.  It  was  understood  that  Q. 
was  tu  be  and  he  was  appointed 
receiver.  Q.  was  a  well-known 
business  man  of  high  character 
and  financial  ability;  he  was  well 
known  to  R.,  and  acceptable  to 
him  both  as  trustee  and  receiver. 
In  an  action  brought  against  the 
trustees  for  an  accounting  these 
facts  appeared;  A  large  sum  was 
received  from  the  sale  of  the  real 
estate  and  from  rents  thereof,  all 
of  which  went  into  the  hands  of 
Q.,  who  paid  out  the  whole 
thereof  in  the  execution  of  the 
trust,  save  a  balance  of  $32,962.96, 
which  was  unaccounted  for;  of 
the  proceeds  of  the  sales  over 
$17,000  came  into  Q.'s  hands 
directly,  and  were  never  in  the 
possession  or  under  the  control  of 
the  other  trustees.  The  trustees 
appointed  an  agent  to  collect  the 
rents,  who  collected  over  $18,000, 
which  he  paid  over  to  Q.  Held, 
that  for  these  sums  D.  &  L.  were 
not  liable,  and  as  they  amounted 
to  more  than  the  deficit,  there 
was  nothing  for  which  they  could 
be  held  liable.  Id. 

12.  There  were  a  large  number  of 
depositors,  all  of  whose  claims 
were  due.  Most  of  the  proceeds 
of  sales  were  deposited  by  the 
trustees  with  a  trust  company,  and 
subsequently  from  time  to  time 
were  drawn  out  by  them  and 
transferred  to  Q.  to  enable  him  to 
at  once  pay  the  depositors,  aod 
take  the  subrogations  as  pro- 
vided for  in  the  trust  deed. 
Held,  that  under  the  circum- 
stances, and  in  the  absence  of  any 
proof  or  claim  that  the  transfers 
were  made  at  times  when  there 
was  no  pretense  of  their  being 
needed  to  pay  depositors,  D.  &  L. 
were  not  chargeable  with  such 
negligence  in  making  the  trans- 
fers as  would  make  them  liable 
for  the  failure  of  Q.  to  account 
for  all  the  monepr  that  thus  came 
into.his  peasession;  that  they  had 
the  right  to  transfer  at  one  time 


funds  enough  to  answer  all 
contingencies  and  more  than 
enough  for  any  one  day  or  one 
week  s  payments.  Id, 

18,  Also,  fieldy  that  the  trustees,  in 
the  performance  of  their  duties, 
had  a  right  to  appomt  an  agent 
to  do  some  of  their  work,  and 
were  not  precluded  from  appoint- 
ing one  of  their  number  as  such 
agent.  Id, 

14.  P.,  by  his  will,  gave  to  his 
daughter  F.  $20,000  in  trust, "the 
same  to  revert  at  her  death  with- 
out issue  "  to  the  testator's  widow 
and  son.  In  an  action  brought  by 
the  executors  it  was  adjudged  that 
the  fund  was  payable  to  F. ;  that 
she  was,  however,  not  at  libertv 
to  spend  or  waste  the  principal, 
but  was  bound  to  keep  it  securely 
invested  for  the  benefit  of  the  re- 
maindermen. The  money  was 
paid  over  to  F.  pursuant  to  the 
j  udgment.  The  widow  thereafter 
died,  and  her  executor  made  a 
motion  at  the  foot  of  the  decree 
for  an  order  requiring  F.  to  give 
security  .for  the  fund.  These 
facts  appeared  thereon:  The  whole 
fund  having  been  hopelessly  lost 
by  unfortunate  investments,  F. 
insured  her  life  for  $20,000  to  pro- 
vide for  its  ultimate  restitution. 
Her  mother  protested  against  this, 
asked  F.  not  to  continue  the  poli- 
cies, and  promised  to  forgive  her 
the  loss,  and  not  call  upon  her  for 
the  fund.  F.  paid  the  premiums 
for  a  time,  and  then  notified  her 
brother  of  her  inabilit}'  to  con- 
tinue this,  and  suggested  that  he 
continue  the  policies;  this  he  re- 
fused; she  thereupon  allowed 
$10,000  of  the  insurance  to  lapse. 
The  court  required  F.  to  give 
security  for  the  one- half  of  the 
fund  payable  to  the  brother,  but 
refused  the  application  as  to  the 
one-half  going  to  the  mother.  F. 
complied  with  the  order.  On  ap- 
peal by  the  executor,  held,  that 
there  was  no  absolute  legal  right 
to  the  security  sought,  but  the 
matter  rested  in  the  reasonable 
discretion  of  the  Special  Term; 
and  that  this  discretion  had  been 
exercised  in  behalf  of  the  moving 
parties  as  fully  as  was  justified. 
Hitchcock  V.  Peaslee.  547 
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UNITED  STATES  COURTS. 

1,  The  provision  of  the  United  States 
Revised  Statutes  (§  725),  providing 
that  the  United  States  courts  shall 
have  power  to  punish  "by  fine  or 
imprisonment,  at  the  discretion  of 
the  court,  contempt  of  their 
authority,"  limits  the  power  to 
the  modes  of  punishment  specified 
and  operates  as  a  negation  of  any 
other  method.    Ho^iey  v.  EUiott. 

126 

2.  The  said  provision  applies  to  the 
Supreme  Court  of  the  District  of 
Columbia.  Id. 

8.  The  said  court  having  been  created 
by  act  of  congress,  not  by  the 
Constitution,  congress  may  restrict 
and  limit  the  exercise  of  its  power 
in  the  respect  specified,  and  this 
although  It  may  have  given  it 
general  jurisdiction  in  law  and 
equity.  Id. 

4.  The  said  provision  applies  to 
civil  as  well  as  to  criminal  con- 


tempts. 


Id. 


5.  Plaintiffs  firm  filed  a  bill  in  said 
court  to  enforce  an  alleged  lien 
upon  an  award.  R. ,  a  member  of 
the  firm  of  R.  &  Co.,  bankers,  was 
appointed  receiver,  and  a  portion 
of  the  award,  sufficient  to  meet 
plaintiffs  claim,  was  paid  over  to 
him.  Pursuant  to  the  directions 
of  the  court,  the  receiver  invested 
the  fund  in  certain  bonds.  The 
defendants  demurred  to  plaintiffs 
bill,  the  demurrer  was  sustained 
and  a  decree  entered  dismissing 
the  bill  and  directing  the  receiver 
to  pay  over  the  funds  in  his  hands 
to  the  defendants.  R.  thereupon 
delivered  the  bonds  to  defendants, 
who  on  the  same  day  sold  them 
for  full  value  to  R.  &  Co.  The 
decree  was  reversed  on  appeal,  an 
answer  was  interposed,  and  pend- 
ing the  trial  of  the  issues  defend- 
ants were  adjudged  in  contempt 
for  disobedience  of  an  order  of  the 
court,  their  answer  ordered  to  be 
stricken  out,  and  thereupon  a 
judgment  pro  confesao  was  entered 
adjudging  that  plaintiffs  had  a 
lien  upon  the  bonds.  In  an  action 
based  on  said  judgment,  brought 
against  R.  &  Co.  to  enforce  the 
lien,  it  did  not  appear  that  they 
had  any  notice  of  the  contempt 


Held,  that  the  court 
bad  no  jurisdiction  to  strike  out 
the  answer;  that  said  judgment 
was  void  as  against  R.  &  Co. ;  that 
as  purchasers  pendente  lite  they 
took  the  risk  of  the  litigation  then 
pending,  but  did  not  assume  the 
risk  of  any  punishment  inflicted 
on  the  defendants  therein  in  an  in- 
dependent proceeding;  and  so, 
that  the  complaint  herein  was 
properly  dismissed.  Id. 

6.  Where  the  jurisdiction  of  a  Fed- 
eral court  is  invoked,  with  refer- 
ence to  real  estate  in  which  an 
infant  has  an  interest,  by  proceed- 
ings in  rein,  or  of  that  nature, 
service  of  process  upon  the  infant 
is  not  essential  to  the  attaching  of 
the  j  urisdiction .  Shane  v.  Martin. 

524 

7.  While  in«uch  a  case  the  jurisdic- 
tion can  only  be  exercised,  upon 
notice  to  the  parties  interested,  if 
they  have  notice  in  fact,  any 
irregularity,  although  it  may  be 
reversible  error,  does  not  neces- 
sarily render  the  judgment  void. 

Id. 

8.  In  an  action  for  the  specific  per- 
formance of  a  contract  between 
S. ,  plaintiff's  testator,  and  defend- 
ant for  the  purchase  by  the  latter 
of  certain  lands  to  which  the 
former  claimed  title  under  a  sale 
by  virtue  of  a  judgment  in  equity 
of  a  U.  S.  Circuit  Court,  these 
facts  appeared :  The  action  in 
which  said  judgment  was  ren- 
dered was  brought  by  judgment 
creditors  of  a  partnership  to  reach 
the  real  estate,  the  title  to  which 
was  in  the  name  of  one  or  more  of 
the  co-partners,  but  which  plaintiff 
claimed  belonged  to  and  was  held 
in  trust  for  the  firm.  The  infant 
children  of  G.,  a  deceased  mem- 
ber of  the  firm,  were  made  a 
party,  but  were  not  personally 
served  with  process.  In  the  action 
in  which  the  creditors  obtained 
their  judgment  an  attachment  was 
issued  which  was  levied  upon  the 
land  in  question.  The  judgment 
asked  in  the  equity  suit  was  that 
the  land  be  declared  partnership 
property  and  that  it  be  sold  to  pay 
plaintiflrs  judgment.  A  lis  pen- 
dens was  filed  therein.  On  peti- 
tion of  the  mother  of  the  infants 
a  guardian  ad  Attorn  was  appointed 
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and  a  solicitor  appeared  for  them. 
Judgment  was  rendered  granting 
the  relief  sought.  The  purchaser 
on  sale  in  pursuance  thereof  re- 
fused to  take  the  title  tendered, 
and  on  motion  to  compel  him  so 
to  do  the  court  held  the  title  good. 
Held,  that  the  decision,  it  not  ap- 
pearing that  it  was  contrary  to 
other  decisions  of  the  Federal 
courts,  should  be  followed  here; 
and  so,  that  a  judgment  in  favor 
of  plaintiff  was  proper.  Id. 

USURY. 

1.  The  defense  of  usury  must  be 
founded  on  the  loan  or  forbear- 
ance of  money;  if  neither  of  these 
elements  exist  in  a  contract  there 
is  no  usury,  however  unconscion- 
able the  contract  may  be.  Meaker 
V.  Mero.  165 

2.  In  an  action  to  foreclose  a  mort- 
gage, wherein  the  defense  was 
usury,  substantially  these  facts 
appeared:  In  1883  U.  executed  to 
8.,  plaintiffs  testator,  a  bond  and 
mortgage  for  $2,500,  payable  ten 
years  from  date.  In  1885  H  bid 
m  on  foreclosure  sale,  for  the  bene- 
fit of  defendant  F. ,  certain  real  es- 
tate, taking  title  in  his  own  name. 
In  1886  S.  desired  H.  to  reduce  his 
debt  to  $1,000,  which  H.  agreed  to 
do  if  8.  would  accept  in  payment 
$700  in  money  and  the  bond  and 
mortgage  of  F.  for  $800,  payable 
in  five  years  from  date.  8.  de- 
sired a  bonus  for  taking  the  bond 
and  mortgage;  this  H.  refused  to 
pay,  but  referred  8.  to  F.  The 
parties  met;  H.  executed  and  de 
livered  to  F.  a  deed  of  the  prop- 
erty so  purchased,  she  executed 
and  delivered  in  return  her  bond 
and  mortgage  on  the  premises  for 
$800.  These,  with  $700  in  money, 
H.  handed  to  8.,  who  refused  to 
accept  them  until  he  received  '*  a 
present."  F.  then  paid  8.  fifteen 
dollars,  and  thereupon  the  latter 
accepted  the  securities  and  the 
money  in  payment  of  $1,500  upon 
the  mortgage  of  H.  Held,  that 
the  defense  was  not  established; 
that  there  was  no  loan  made  by  8. 
or  forbearance  on  his  part,  but 
simply  a  change  of  securities  for 
an  existing  debt;  and  that  8.  could 
lawfully  demand  compensation  for 
assenting  to  the  transaction.     Id. 


VENDOR  AND  PURCHASER. 

1.  As  a  general  rule  the  owner  of 
real  estate,  from  the  time  of  the 
execution  by  him  of  a  valid  con- 
tract for  the  sale  thereof,  is  to  be 
treated  as  the  owner  of  the  pur- 
chase money  and  the  vendee  as 
equitable  owner  of  the  land.  Wil- 
liams V.  Haddock,  144 

2.  Provisions  in  such  contract  mak- 
ing performance  on  the  part  of 
the  vendee  of  his  contract  to  pay 
a  portion  of  the  purchase  money 

-  and  to  secure  the  balance  by 
mortgage  on  the  premises  a  con- 
dition precedent  to  a  conveyance 
by  the  vendor  do  not  take  the  case 
out  of  the  general  rule.  Id. 

3.  It  seems,  that  after  a  default  in 
the  performance  of  these  condi- 
tions precedent  the  rule  may  not 
apply.  Id, 

4.  But  prior  to  a  default  on  the  part 
of  the  vendee,  even  where  by  the 
contract  time  is  of  the  essence 
thereof,  there  is  an  equitable  con- 
version within  said  rule,  subject 
to  be  reconverted  upon  the  de- 
fault happening.  Id, 

5.  On  March  18,  1886,  C,  being  the 
owner  of  certain  premises  occu- 
pied as  a  brewery  in  the  city  of 
New  York,  contracted  to  sell  the 
same  for  a  sum  specified.  A  part 
of  this  was  paid  down,  a  part  was 
agreed  to  be  paid  on  or  before 
March  18,  1887,  and  the  balance 
on  that  date  by  a  bond  secured  by 
mortgage  on  the  premises.  The 
vendor  agreed,  on  receipt  of  the 
second  payment  and  of  the  bond 
and  mortgage,  which  were  to  be 
delivered  at  a  place  specified  at 
twelve  o'clock  noon  of  the  day 
specified,  that  she  would  execute 
and  deliver  a  deed  of  the  prem- 
ises. It  was  agreed  that  the  ven- 
dees should,  at  the  same  time  and 
place,  purchase  the  materials,  fix- 
tures, etc.,  used  in  the  business  at 
a  price,  and  on  conditions  to  be 
agreed  to  in  writing  between  the 
parties;  otherwise  that  the  vendor 
would  be  at  liberty  to  refuse  to 
consummate  the  sale.  In  case  of 
failure  of  the  vendees  to  perform 
at  the  time  specified,  it  was  pro- 
vided that  all  their  interests  in,  or 
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UOTTED  STATES  COURTS. 

1.  The  provision  of  the  United  States 
Revised  Statutes  (§  725),  providing 
that  the  United  States  courts  shall 
have  power  to  punish  "by  fine  or 
imprisonment,  at  the  discretion  of 
the  court,  contempt  of  their 
authority,"  limits  the  power  to 
the  modes  of  punishment  specified 
and  operates  as  a  negation  of  any 
other  method.    Havey  v.  EUiott. 

126 

2.  The  said  provision  applies  to  the 
Supreme  Court  of  the  District  of 
Columbia.  Id. 

8.  The  said  court  having  been  created 
by  act  of  congress,  not  by  the 
(Constitution,  congress  may  restrict 
and  limit  the  exercise  of  its  power 
in  the  respect  specified,  and  this 
although  it  may  have  given  it 
general  jurisdiction  in  law  and 
equity.  Id. 

4.  The  said  provision  applies  to 
civil  as  well  as  to  criminal  con- 
tempts. Id. 

6.  Plaintiffs  firm  filed  a  bill  in  said 
court  to  enforce  an  alleged  lien 
upon  an  award.  R.,  a  member  of 
the  firm  of  R.  &  Co.,  bankers,  was 
appointed  receiver,  and  a  portion 
01  the  award,  sufficient  to  meet 
plaintiff's  claim,  was  paid  over  to 
nim.  Pursuant  to  the  directions 
of  the  court,  the  receiver  invested 
the  fund  in  certain  bonds.  The 
defendants  demurred  to  plaintiff's 
bill,  the  demurrer  was  sustained 
and  a  decree  entered  dismissing 
the  bill  and  directing  the  receiver 
to  pay  over  the  funds  in  his  hands 
to  the  defendants.  R.  thereupon 
delivered  the  bonds  to  defendants, 
who  on  the  same  day  sold  them 
for  full  value  to  R.  &  Co.  The 
decree  was  reversed  on  appeal,  an 
answer  was  interposed,  and  pend- 
ing the  trial  of  the  issues  defend- 
ants were  adjudged  in  contempt 
for  disobedience  of  an  order  of  the 
court,  their  answer  ordered  to  be 
stricken  out,  and  thereupon  a 
judgment  ^ro  canfesso  was  entered 
adjudging  that  plaintiffs  had  a 
lien  upon  the  bonds.  In  an  action 
based  on  said  judgment,  brought 
agaiast  R.  &  Co.  to  enforce  the 
lien,  it  did  not  appear  that  they 
had  any  notice  oi  the  contempt 


proceedings.  Hdd,  that  the  court 
had  no  jurisdiction  to  strike  out 
the  answer;  that  said  judgment 
was  void  as  against  R.  &  Co. ;  that 
as  purchasers  pendente  lite  they 
took  the  risk  of  the  litigation  then 
pending,  but  did  not  assume  the 
risk  of  any  punishment  inflicted 
on  the  defendants  therein  in  an  in- 
dependent proceeding;  and  so, 
that  the  complaint  herein  was 
properly  dismissed.  Id. 

6.  Where  the  jurisdiction  of  a  Fed- 
eral court  is  invoked,  with  refer- 
ence to  real  estate  in  which  an 
infant  has  an  interest,  by  proceed- 
ings in  rem,  or  of  that  nature, 
service  of  process  upon  the  infant 
is  not  essential  to  the  attaching  of 
the  jurisdiction.   Sloane  v.  Martin. 

524 

7.  While  in  such  a  case  the  jurisdic- 
tion can  only  be  exercised,  upon 
notice  to  the  parties  interested,  if 
they  have  notice  in  fact,  any 
irregularity,  although  it  may  be 
reversible  error,  does  not  neces- 
sarily render  the  judgment  void. 

Id. 

8.  In  an  action  for  the  specific  per- 
formance of  a  contract  between 
S.,  plaintiffs  testator,  and  defend- 
ant for  the  purchase  by  the  latter 
of  certain  lands  to  which  the 
former  claimed  title  under  a  sale 
by  virtue  of  a  judgment  in  equity 
of  a  U.  S.  Circuit  Court,  these 
facts  appeared :  The  action  in 
which  said  judgment  was  ren- 
dered was  brought  by  judgment 
creditors  of  a  partnership  to  reach 
the  real  estate,  the  title  to  which 
was  in  the  name  of  one  or  more  of 
the  co-partners,  but  which  plaintiff 
claimea  belonged  to  and  was  held 
in  trust  for  the  firm.  The  infant 
children  of  G. ,  a  deceased  mem- 
ber of  the  firm,  were  made  a 
party,  but  were  not  personally 
served  with  process.  In  the  action 
in  which  the  creditors  obtained 
their  iudgment  an  attachment  was 
issued  which  was  levied  upon  the 
land  in  question.  The  judgment 
asked  in  the  equity  suit  was  that 
the  land  be  declared  partnership 
property  and  that  it  be  sold  to  pay 
plaintiflrs  iudgment.  A  li^  pen- 
dens was  filed  therein.  On  peti- 
tion of  the  mother  of  the  infants 
a  guardian  ad  2»^^m  was  appointed 
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and  a  solicitor  appeared  for  them. 
Judgment  was  rendered  granting 
the  relief  sought.  The  purchaser 
on  sale  in  pursuance  thereof  re- 
fused to  take  the  title  tendered, 
and  on  motion  to  compel  him  so 
to  do  the  court  held  the  title  good. 
Held,  that  the  decision,  it  not  ap- 
pearing that  it  was  contrary  to 
other  decisions  of  the  Federal 
courts,  should  be  followed  here; 
and  so,  that  a  judgment  in  favor 
of  plaintiff  was  proper.  Id. 

USURY. 

1.  The  defense  of  usury  must  be 
founded  on  the  loan  or  forbear- 
ance of  money;  if  neither  of  these 
elements  exist  in  a  contract  there 
is  no  usury,  however  unconscion- 
able the  contract  may  be.  Meaker 
V.  Fiero.  165 

2.  In  an  action  to  foreclose  a  mort- 
gage, wherein  the  defense  was 
usury,  substantially  these  facts 
appeared:  In  1883  H.  executed  to 
8.,  plaintiffs  testator,  a  bond  and 
mortgage  for  $2,500,  payable  ten 
years  from  date.  In  1885  II  bid 
m  on  foreclosure  sale,  for  the  bene- 
fit of  defendant  F.,  certain  real  es- 
tate, taking  title  in  his  own  name. 
In  1886  S.  desired  H.  to  reduce  his 
debt  to  $1,000,  which  H.  agreed  to 
do  if  8.  would  accept  in  payment 
$700  in  monev  and  the  bond  and 
mortgage  of  t".  for  $800,  payable 
in  five  years  from  date.  8.  de- 
sired a  bonus  for  taking  the  bond 
and  mortgage;  this  H.  refused  to 
pay,  but  referred  8.  to  F.  The 
parties  met;  H.  executed  and  de 
fivered  to  F.  a  deed  of  the  prop- 
erty so  purchased,  she  executed 
and  delivered  in  return  her  bond 
and  mortgage  on  the  premises  for 
$S00.  These,  with  $700  in  money, 
H.  handed  to  8.,  who  refused  to 
accept  them  until  he  received  *'a 
present."  F.  then  paid  8.  fifteen 
dollars,  and  thereupon  the  latter 
accepted  the  securities  and  the 
money  in  payment  of  $1,500  upon 
the  mortgage  of  H.  Held,  that 
the  defense  was  not  established; 
that  there  was  no  loan  made  by  8. 
or  forbearance  on  his  part,  but 
simply  a  change  of  securities  for 
an  existing  debt;  and  that  8.  could 
lawfully  demand  compensation  for 
assenting  to  the  transaction.      Id. 


VEITOOR  AND  PURCHASER. 

1.  As  a  general  rule  the  owner  of 
real  estate,  from  the  time  of  the 
execution  by  him  of  a  valid  con- 
tract for  the  sale  thereof,  is  to  be 
treated  as  the  owner  of  the  pur- 
chase money  and  the  vendee  as 
equitable  owner  of  the  land.  Wil- 
liams V.  Haddock.  144 

2.  Provisions  in  such  contract  mak- 
ing performance  on  the  part  of 
the  vendee  of  his  contract  to  pay 
a  portion  of  the  purchase  money 

-  and  to  secure  the  balance  by 
mortgage  on  the  premises  a  con- 
dition precedent  to  a  conveyance 
by  the  vendor  do  not  take  the  case 
out  of  the  general  rule.  Id. 

3.  It  seem*,  that  after  a  default  in 
the  performance  of  these  condi- 
tions precedent  the  rule  may  not 
apply.  Id. 

4.  But  prior  to  a  default  on  the  part 
of  the  vendee,  even  where  by  the 
contract  time  is  of  the  essence 
thereof,  there  is  an  equitable  con- 
version within  said  rule,  subject 
to  be  reconverted  upon  the  de- 
fault happening.  Id. 

5.  On  March  18,  1886,  C,  being  the 
owner  of  certain  premises  occu- 
pied as  a  brewery  in  the  city  of 
New  York,  contracted  to  sell  the 
same  for  a  sum  specified.  A  part 
of  this  was  paid  down,  a  part  was 
agreed  to  be  paid  on  or  before 
March  18,  1887,  and  the  balance 
on  that  date  by  a  bond  secured  by 
mortgage  on  the  premises.  The 
vendor  agreed,  on  receipt  of  the 
second  payment  and  of  the  bond 
and  mortgage,  which  were  to  be 
delivered  at  a  place  specified  at 
twelve  o'clock  noon  of  the  day 
specified,  that  she  would  execute 
and  deliver  a  deed  of  the  prem- 
ises. It  was  agreed  that  the  ven- 
dees should,  at  the  same  time  and 
place,  purchase  the  materials,  fix- 
tures, etc.,  used  in  the  business  at 
a  price,  and  on  conditions  to  be 
agreed  to  in  writing  between  the 
parties;  otherwise  that  the  vendor 
would  be  at  liberty  to  refuse  to 
consummate  the  sale.  In  case  of 
failure  of  the  vendees  to  perform 
at  the  time  specified,  it  was  pro- 
vided that  all  their  interests  in,  or 
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ri^ht  to,  a  conveyance  should 
*'ipso  facto  cease  and  determine 
absolutely."  It  was  also  provided 
that  the  stipulations  of  the  con- 
tract should  bind  the  heirs,  execu- 
tors, etc.,  of  the  parties.  On 
March  27,  1881,  the  parties  agreed 
in  writing  upon  the  terms  of  the 
purchase  of  the  materials  and  fix- 
tures. C.  died  April  22, 1881,  leav- 
ing a  will.  The  executors  duly 
qualified,  and  prior  to  the  time 
specified  in  the  contract  for  per- 
formance they  agreed  with  the 
vendees  to  postpone  performance 
until  June  1,  1887.  On  that  day 
the  vendees  performed  and  the 
executors  conveyed  the  premises. 
In  an  action  brought  by  the  execu- 
tors to  determine,  among  other 
things,  as  to  whether  the  proceeds 
of  sale  should  be  distributed  to 
the  next  of  kin,  to  the  exclusion 
of  one  heir  not  a  next  of  kin,  ?ield, 
that  there  was  an  equitable  con- 
version of  the  real  estate  into  per- 
sonalty at  the  time  of  the  execu- 
tion of  the  contract,  and  that 
there  was  no  default;  that  the  ex- 
ecutors, acting  in  good  faith,  had 
the  right,  prior  to  default,  to  ex- 
tend the  time  of  performance; 
and,  therefore,  that  the  next  of 
kin  took  the  avails  as  personal 
property  to  the  exclusion  of  those 
who  were  only  heirs  at  law.      Id. 

'S.  As  a  general  rule  a  contract  to 
convey  land  free  from  incum- 
brance is  not  satisfied  by  the 
tender  of  a  conveyance,  subject  to 
unsatisfied  and  unpaid  mortgages, 
although  they  are  due  and  pay- 
able and  the  vendee  is  permitted 
to  deduct  from  the  purchase 
■money  the  amount  of  such  liens. 
Web9ter  v.  JT.  C,  T.  Co,  275 

7.  The  vendee  however,  may  dis- 
pense with  the  duty  resting  upon 
the  vendor  to  pay  the  mortgages 
and  procure  their  satisfaction,  and 
by  his  conduct  put  himself  in  a 
position  where  an  allowance  out 
of  the  purchase  money  will  be  all 
he  can  equitably  demand.  Id. 

.8.  In  an  action  brought  to  compel 
specific  performance  of  a  contract 
for  the  purchase  of  certain  real 
estate  by  defendant,  situate  In  the 
city  of  Brooklyn,  these  facts  ap- 
peared: The  premises  formerly  be- 


lonffed  to  a  savings  bank.  In  an 
action  brought  by  the  attorney- 
general  in  the  name  of  the  People 
to  sequestrate  the  property  of  the 
bank,  an  order  was  made  without 
notice  to  the  attorney-general  or 
the  depositors,  directing  the  sale 
of  the  real  estate  at  public  auction, 
and  providing  that  any  of  the 
trustees  of  the  bank  might  become 
purchasei-s  at  the  sale.  Plain- 
tiffs, who  were  such  trustees, 
became  the  purchasers,  received 
the  usual  deed  and  went  into  pos- 
session. After  the  contract  with 
defendant  was  executed,  an  order 
was  made  in  said  action,  on  motion 
to  the  bank  and  the  attorney-gen- 
eral, confirming  the  sale.  There- 
after a  depositor  applied  for  leave 
to  intervene  in  the  action,  and  to 
have  the  sale  set  aside  on  the 
ground  that  the  order  directing 
the  sale  and  permitting  the  trus- 
tees to  purchase  w^as  invalid.  The 
application  was  heard  on  the 
merits  **  as  fully  to  all  intents  and 
purposes  as  though  the  order  of 
confirmation  *  ♦  *  had  not 
been  made,"  and  the  court  decided 
that  the  proceedings  and  sale  were 
valid  ana  bindinfi"  on  all  the  parties 
interested,  which  order  was  af- 
firmed on  appeal  (138  N.  Y.  658). 
Held,  that  the  decision  settled  the 
validity  of  the  title,  upon  the 
points  involved,  as  to  all  the 
world;  also  that  the  bank  was  not 
a  necessary  party  to  that  proceed- 
ing. Id, 

9.  By  the  contract  the  plaintiffs 
agreed  to  convey  "  free  from  all 
incumbrances: "  at  the  time  of  its 
execution  there  were  mortgages  on 
the  premises  then  due  and  unsatis- 
fied, and  which  still  remain  liens 
thereon.  The  deed  tendered  con- 
tained full  covenants  on  the  part* 
of  the  vendors,  without  mention 
of  the  mortgages;  there  was  evi- 
dence, however,  justifying  a  find- 
ing that  the  mortgages  were  kept 
alive  at  the  instance  of  defendant, 
and  that  it  waived  a  literal  i>er- 
formance  of  the  contract  in  respect 
to  incumbrances.  The  judgment 
below  permits  defendant  to  deduct 
from  the  purchase  money  the 
amount  of  the  mortgages,  and  to 
accept  the  conveyance,  and  enjoins 
it  from  asserting  that  the  existence 
of   the  mortgages   constitutes  a 
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breach  of  said  covenant.    Held, 
that  the  judgment  was  proper.  Id. 

10.  Defendant  objected  that  the 
building  upon  tlie  premises  en- 
croaches upon  the  street  line.  It 
appeared  that  the  granite  founda- 
tion of  the  water  table  of  the  build^ 
ing  extends  five  inches  and  the 
door  posts  one  foot  three  inches 
outside  of  the  building  line,  which 
is  the  street  line.  It  did  not  ap- 
pear that  the  city  authorities  con- 
sented to  this  encroachment;  but 
so  far  as  appeared  they  had  not 
objected  thereto.  The  building 
had  been  erected  more  than  twenty 
yeai-s,  and  by  the  almost  uniform 
usage  in  the  city  in  constructing 
buildings  of  like  character,  the 
water  tables  and  entrances  are 
made  to  project  a  little  beyond  the 
building  line.  It  also  was  found 
that  defendant,  after  making  the 
contract,  waived  the  objection. 
Held,  that  it  was  untenable  here. 

Id, 

11.  A.,  one  of  the  original  plaintiffs, 
died  after  the  trial.  The  deed  ten- 
dered on  the  trial,  which  was  duly 
executed  and  acknowledged  by  A. 
and  the  other  plaintiffs,  was  placed 
under  the  control  of  the  court  in 
the  hands  of  the  clerk.  Held,  that 
the  death  did  not  abate  the  action, 
nor  was  it  necessary  that  a  new 
conveyance  from  his  heirs  should 
be  procured;  that  the  delivery  to 
the  clerk  was  a  good  delivery  in 
escrow,  which  was  not  defeated  by 
the  death.  Id. 

12.  A  vendor  may  give  a  warranty 
as  to  the  value  of  the  property 
sold,  and  if  he  makes  a  representa- 
tion as  to  value,  which  is  intended 
as  a  warranty,  and  it  enters  as  a 
constituent  element  in  the  transac- 
tion, it  becomes  a  part  of  the  con- 
tract, and  may  be  enforced  as  a 
warranty.    Titus  v.  Poole.        414 

See  Salbs« 


WAIVER. 

Plaintiffs,  whose  testator  had  car- 
ried on  a  manufacturing  business, 
executed  a  bill  of  sale  to  defend- 
ants of  "the  entire  manufactured 
stock      ♦      ♦      *      on   hand   at 


foundry  and  store  rooms ''  at  prices 
specified.  Portions  of  the  prop- 
erty covered  by  the  bill  of  sale 
were  delivered  to  and  taken  pos- 
session of  by  defendants.  Another 
portion  was  omitted  from  the  in- 
ventory taken  immediately  after 
the  execution  of  the  bill  of  sale 
and  was  delivered  to  other  parties 
under  a  claim  made  by  plaintiffs 
that,  at  the  time  of  such  execu- 
tion, the  articles  so  omitted  had 
been  sold  to  those  parties.  In  an 
action  to  recover  the  contract 
prices  for  the  goods  delivered,  de- 
fendants alleged  a  breach  of  the 
contract  of  sale  in  the  failure  to 
deliver  the  articles  omitted  from 
the  inventory,  and  that  this  was 
a  condition  precedent  to  a  right 
of  action.  Plaintiffs  thereupon 
amended  their  complaint  setting 
up  a  waiver  of  the  condition  that 
all  the  goods  were  to  be  delivered. 
On  the  trial,  plaintiffs  were  per- 
mitted to  prove,  under  objection 
and  exception,  that  during  the 
negotiation  which  resulted  in  the 
sale  it  was  spoken  of  and  under- 
stood between  the  parties  that 
plaintiffs  had  sold  or  agreed  to 
sell  a  portion  of  the  goods  in- 
cluded m  the  bill  of  sale,  and  that 
these  sales  were  assented  to  and 
acquiesced  in  by  defendants;  that 
iust  prior  to  the  execution  of  said 
bill,  certain  of  the  goods  were 
piled  up  and  markea  as  sold  to 
other  parties;  that,  subsequent  to 
the  delivery  of  the  bill,  defend- 
ants assisted  in  making  delivery 
of  some  of  the  ffoods  to  the  ven- 
dees thereof,  and  that  they  acqui- 
esced in  such  sales.  Plaintiffs 
also  gave  evidence  to  the  effect 
that  the  delivery  of  the  goods 
mentioned  in  the  inventory  was 
received  by  defendants  as  a  ful- 
fillment of  the  requirements  of  the 
bill,  and  that  they  acquiesced  in 
the  partial  delivery,  only  claiming 
damages  for  the  omission  to  de- 
liver all  the  goods.  Held,  that  the 
evidence  was  properly  received, 
and  justified  a  finding  of  a  waiver 
of  full  performance  of  the  con- 
tract.   Brady  v.  Oassidy,  171 


WARRANTY. 

A  vendor  may  give  a  warranty  as  to 
the  value  of  tlie  property  sold,  and 
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if  he  makes  a  representation  as  to 
value,  which  is  intended  as  a  war- 
ranty, and  it  enters  as  a  constitu- 
ent element  in  the  transaction,  it 
becomes  a  part  of  the  contract, 
and  may  be  enforced  as  a  war- 
ranty,    litus  V.  Foole,  414 


WATER  COURSES. 

A  city  has  no  power  to  take  and 
appropriate  the  natural  and  per- 
manent banks  of  a  non-navigable 
stream  within  the  municipality 
without  paying  to  the  owner 
compensation  therefor.  City  of 
^Schenectady  v.  Furman,  482 

WILLS. 

1.  When  in  a  testamentary  gift  of 
personal  property  the  word 
"heirs"  is  used,  this  is  to  be 
taken  to  mean  those  in  the  line  of 
distribution,  i.  e.,  the  next  of  kin, 
and  where  the  will  shows  on  its 
face  that  the  person  whose  heirs 
are  referred  to  was  to  the  knowl- 
edge of  the  testator  living  at  the 
time  of  the  execution  of  the  will, 
the  word  refers  to  those  who 
would  be  the  next  of  kin  were  the 
ancestor  deceased.  Montignani  v. 
Blade,  111 

2.  The  holographic  will  of  8.  con- 
tained a  clause  which,  after  a  be- 
quest to  a  son  of  the  testator  of 
certain  shares  of  stock,  proceeded 
as  follows  :  *'To  be  held  in  trust 
by  my  executors  ten  years  from 
and  after  my  decease,  then  to  be 
delivered  and  transferred  to  them; 
if  deceased,  do  and  continue  the 
same  to  his  son  William,  now  in 
his  eighth  year;  if  both  are  de- 
ceased before  the  ten  years  have 
expired,  then  transfer  and  deliver 
the  said  shares  to  my  daughters." 
The  clause  then  named  two 
daughters  and  provided  that  if 
either  was  deceased  her  portion 
should  be  transferred  to  the  sur- 
vivor, and  in  case  of  the  death  of 
both,  to  a  daughter-in-law  named 
or  her  heirs.  In  an  action  to 
obtain  a  construction  of  the  will, 
held,  that  there  was  no  imlawful 
suspension  of  the  power  of  aliena- 
tion ;  that  the  suspension  was  not 
for  an  arbitrary  and  fixed  period, 
nor  was  the  trust  so  limted,   but 


both  inevitably  terminated  upon 
the  expiration  of  the  two  named 
lives,  and  could  only  run  for  the 
ten  years  on  condition  that  one  or 
both  of  the  selected  lives  continue 
so  long.  Id. 

3.  By  another  clause  of  the  will  cer- 
tain shares  of  stock  were  given  to 
a  daughter-in-law  of  the  testator 
to  be  held  "in  trust  seven  years" 
from  his  death  for  the  benefit  of 
the  daughter-in-law  and  her 
daughter,  and  then  to  be  trans- 
ferred and  delivered  to  the  latter. 
In  case  of  the  death  of  the  grand- 
child before  the  expiration  of  the 
seven  years,  it  was  pi-ovided  that 
"this  bequest  to  her  shall  be 
given  and  transferred  to  her 
mother;"  if  both  die,  then  "to 
the. heirs  "  of  a  son  of  the  testator. 
Held^  that  the  trust  was  measured 
by  two  lives  in  being  at  its 
creation,  and  so  was  valid  ;  that 
by  the  provition  for  the  ultimate 
vesting  of '  the  stocks  in  the 
"heirs"  of  the  testator's  son, 
those  who  would  be  next  of  kin 
if  he  were  dead  were  intended. 

Id, 

4.  By  another  clause  the  testator 
gave  to  M.,  a  daughter,  a  house 
and  lot  with  the  furniture  therein 
"  for  her  occupancy  and  use,"  the 
same  (using  the  language  of  thd 
will)  "to  be  held  in  trust  by  my 
executors  seven  years  frcm  and 
after  my  decease,"  also  certain 
shares  of  stock,  the  dividends  to 
be  collected  and  paid  to  the 
daughter.  At  the  expiration  of 
the  seven  vftars  it  was  provided 
that  "  the  foregoing  bequests  shall 
be  transferred  and  delivered  to  " 
M.  If  M.  should  die  before  the 
expiration  of  the  seven  years  it 
was  provided  that  "  these  be- 
quests shall  be  delivered  to  or  dis- 
posed of  "  as  a  daughter  and  a  son 
of  the  testator  named  "shall  re- 
quest and  direct,"  the  proceeds  to 
be  paid  to  three  persons  named. 
Heldy  that  the  trust  was  valid,  as 
it  only  ran  for  one  life  or  the 
shorter  period  of  seven  years 
within  that  life;  that  although  the 
testator  described  his  property  as 
"bequests "  it  covered  the  real  as 
well  as  the  personal  property;  that 
the  provision  giving  some  power 
or  authority  to  the  son  and  daugh- 
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ter  could  not  be  construed  as  a 
power  of  appointment  or  as  con- 
ferring upon  them  any  estate,  but 
simply  made  them  arbitrators  in 
case  of  any  disagreement  between 
the  three  beneficiaries  as  to  an 
actual  division  or  a  sale  and  divis- 
ion of  the  proceeds.  Id. 

5.  Another  clause  provided  that 
**from  the  cash  funds'*  belong- 
ing to  the  testator  in  a  bank 
named,  his  funeral  and  burial  ex- 
penses and  other  just  claims 
against  him  should  be  paid,  and 
the  residue,  if  any,  paid  to  M. 
The  will  was  executed  in  Novem- 
ber, 1889.  In  November,  1890, 
the  testator  borrowed  |300  from 
said  bank,  giving  his  note  there- 
for. In  December  thereafter  he 
executed  to  the  president  and 
cashier  of  the  bank  a  formal 
transfer  of  ten  shares  of  stock, 
containing  a  power  of  sale  which 
he  sent  to  the  transferees  with  a 
letter  directing  them  to  pay  with 
the  proceeds  nis  indebtedness  to 
the  bank  and  pay  the  balance  to 
M.  In  1891  the  testator  paid  the 
note,  but  left  the  stock  in  the 
hands  of  the  bank,  and  sool  .ere- 
after  procured  another  loan.  At 
the  testator's  death  there  was 
about  $150  to  his  credit  on  the 
books  of  the  Dank.  HMy  that  the 
words  "cash  funds"  in  the  bank 
included  only  the  balance  on  de- 
posit to  the  credit  of  the  testator 
at  his  death,  and  that  the  stock 
was  transferred  simply  as  col- 
lateral. Id. 

6.  The  second  loan  had  not  been 
paid,  but  the  bank  had  not  re- 
sorted to  said  collateral.  M.  was 
the  testator's  housekeeper,  and  he 
was  in  the  habit  of  giving  her 
money  to  pay  househola  expenses. 
The  trial  court  adjudged  that  an 
express  trust  was  created  in  the 
stock  for  the  benefit  of  M.  Held, 
that  this  portion  of  the  decision 
was  invalid;  that  the  action  being 
simply  for  the  construction  of  the 
will  the  court  had  no  power  to 
go  outside  of  it,  and  construe  an 
independent  business  agreement. 

Id. 

7.  It  ffeems,  that  no  trust  was  created 
in  the  stock,  nor  was  there  a  gift 
thereof  to  M.  Id. 
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8.  Where  in  a  will  there  is  a  clear 
and  certain  devise  of  a  fee,  about 
which  the  testamentary  Intention 
is  obvious  and  without  ambiguity, 
the  estate  thus  given  will  not  be 
cut  down  or  lessened  by  subse- 
quent words  which  are  ambiguous 
or  of  a  doubtful  meaning.  Semon 
V.  Corbin,  851 

9.  The  will  of  B.  gave  to  his  wife 
the  use  and  occupation  of  two 
dwelling  houses  during  life,  and 
provided  that  '*  in  case  of  the  sale 
of  either  or  both  with  her  consent 
the  income  of  the  principal  shall 
be  paid  to  her; "  he  then  devised 
said  dwelling  houses  to  two  chil- 
dren,  subject   to   the  life  occu- 

Sancy  of  their  mother,  and  also 
evised  to  them  all  his  other  real 
estate  subject  to  her  dower  right. 
By  a  subsequent  clause  it  was 
provided  that  in  case  of  the  death 
of  both  of  the  children  without 
issue  the  property  devised  to  them 
''and  their  issue"  shall  not  pass 
to  the  branches  of  his  own  or  his 
wife's  family,  but  is  "given,  de- 
vised," etc.,  to  a  beneficiary 
named.  In  an  action  for  specific 
performance  of  a  contract  for  the 
purchase  of  a  portion  of  the  real 
estate  of  which  the  testator  died 
seized,  wherein  the  question  as  to 
the  validity  of  plaintiff's  title  de- 
pended upon  the  construction  of 
the  will,  it  appeared  that  aside 
from  the  two  dwelling  houses  the 
testator's  real  estate  consisted 
principally  of  a  large  tract  of 
sandy  and  barren  lana  on  the  sea 
shore  from  which  he  had  been 
selling  lots  for  summer  homes, 
and  which  was  onlv  valuable  for 
such  purposes,  ileld,  that  the 
death  without  issue  referred  to 
in  the  devise  over  meant  a  death 
in  the  lifetime  of  the  testator,  and 
as  the  two  children  named  sur- 
vived the  testator  they  took  an 
absolute  fee  in  all  the  lands  sub- 
ject to  their  mother's  life  estate 
and  dower  right.  Id, 

10.  The  holographic  will  of  K.  by 
its  terms  gave  to  his  executors  all 
of  his  estate,  in  trust,  among  other 
things  to  divide  the  income  into 
four  equal  parts,  one  part  to  be 
paid  to  his  wife  during  life,  upon 
her  death  (using  the  language  of 
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the  will)  "her  share  to  revert  to 
ra}-  trustees  for  the  benefit  of  my 
three  children,  their  heirs  and  as- 
signs, under  the  supervision  of  my 
trustees,"  to  each  of  the  children 
one-third;  the  testator  left  another 
child  aside  from  those  referred  to 
and  named  in  said  provision.  In 
an  action  for  the  construction  of 
the  will,  held,  the  testator's  intent 
was  that  his  widow  should  receive 
the  income  of  one-fourth  of  his 
estate,  and  this  vested  in  her  an 
equitable  life  estate  in  the  share 
itself ;  that  upon  her  death  the 
purpose  for  which  the  trust  was 
created  was  served,  the  estate  of 
the  trustees  terminated,  and  the 
whole  legal  and  equitable  estate 
vested  absolutely  in  the  three 
children.  (1  R.  S.  «77,-g§  47,  48.) 
Hopkins  v.  Kent.  363 

11.  C.  died  leaving  a  will  by  the 
terms  of  which  he  devised  to  his 
widow  the  use  of  his  *'  homestead 
premises,"  the  only  real  estate  left 
by  him,  during  her  life,  and  the  re- 
mainder to  the  testator's  leeal 
heirs.  The  will  directed  that  the 
taxes  and  repairs  on  the  premises 
should  be  paid  by  the  executor 
from  the  general  estate  in  his  hands 
' '  without  burden  or  charge  "  upon 
an  annuity  also  given  the  'iiidow. 
It  was  further  provided  that  in 
case  the  widow  **  should  rent  the 
whole  or  any  part  of  said  home- 
stead she  shall  pay  a  part  of  the 
taxes  ♦  ♦  *  proportionate  to 
the  part  so  rented,"  and  that  the 
executor,  on  paying  such  taxes  as 
she  should  pay,  might  retain  the 
same  out  of  the  annuity.  The 
general  estate  became  exhausted, 
and  thereafter  the  taxes  and  an- 
nuity were  not  paid.  The  prop- 
erty was  sold  for  unpaid  taxes  and 
was  redeemed  by  plaintiff,  one  of 


the  remaindermen.  In  an  action 
to  compel  payment  of  the  taxes 
by  the  widow,  or  the  appointment 
of  a  receiver  to  rent  the  premises 
and  apply  the  rents  and  profits  ta 
such  payment,  held,  that  the  intent 
of  the  testator  was  that  the  general 
estate  should  bear  the  bunien  of 
the  expenses  connected  with  the 
maintenance  of  the  life  estate,  and 
that  in  no  event,  save  in  that  spec- 
ified, t.  e.,  a  rental  by  the  widow, 
should  her  life  estate  be  charged 
with  the  taxes;  and  so,  that  it  was 
the  duty  of  the  remaindermen  to 
pay  the  same.    Clarke  v.  Clarke. 

476 

12.  H.  by  his  will'gave  to  his  wife 
the  use  of  his  dwelling  house  un- 
til his  farm  should  be  sold.  It 
directed  a  sale  of  the  farm  as  soon 
after  his  decease  as  it  could  be 
done  without  undue  sacrifice,  and 
a  reservation  out  of  the  proceeds 
of  the  sale  of  $4,000  for  the  use 
of  his  wife  during  life,  the  same 
after  her  decease  to  be  divided 
among  his  three  children.  The 
testator  then  gave  to  his  children, 
within  one  year  after  the  aforesaid 
sale  of  real  estate  and  the  reserva- 
tion for  the  use  of  the  wife,  the 
whole  of  the  balance  of  his  prop- 
erty. Debts  owing  by  the  chil- 
dren were  referred  to  as  a  part  of 
their  inheritance.  One  of  the  chil- 
dren died  during  the  lifetime  of 
the  widow.  In  an  action  for  the 
construction  of  the  will,  held,  that 
the  intent  of  the  testator  was  to 
give  to  the  children  all  of  his  es- 
tate except  that  given  to  the  wife, 
and  so  it  covered  the  trust  fund  as 
a  remainder;  that  at  his  death  the 
title  vested  in  the  three  children, 
and  the  share  of  the  one  who  died 
passed  upon  her  death  to  her  rep- 
resentatives.   In  re  Young,      635 
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144  N.  T.  page  499.  —  Fourth  line  from  bottom  of  page, 
word  "clerk"  should  read  "court." 
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